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PEEFACE. 


The  purpose  of  this  work  is  sufficiently  indicated 
by  its  title. 

The  present  volume  contains  a  view  of  the  Judi- 
cial Power  of  the  United  States,  and  an  exhibition 
of  the  Jurisdiction  and  Practice  of  the  Supreme 
Court.  It  seemed  the  natural  order  of  the  subject 
to  commence  with  the  highest  tribunal  known  to 
the  Constitution.  But,  independent  of  this  conside- 
ration, I  have  observed,  in  a  constant  attendance 
and  some  practice  in  the  Supreme  Court  of  the 
United  States,  that  a  more  extended  knowledge,  on 
the  part  of  the  profession,  of  the  principles  which 
regulate  its  jurisdiction  and  modes  of  procedure,  is 
greatly  to  be  desired. 

If  the  labors  of  the  Court,  or  those  of  the  Bar, 
shall  be  facilitated  in  any  degree  by  these  Commen- 
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IV  PREFACE. 

taries,  I  shall  have  gained — what  should  be  the  first 
object  with  every  juridical  writer — a  consciousness 
of  having  advanced  the  interests  of  Jurisprudence. 
Constitutional  Law  is  well  understood  b\'  compara- 
tively few  members  of  the  profession ;  and  I  cannot 
but  persuade  myself  that  any  well-meant  efforts  for 
its  cultivation  will  be  received  with  kindness. 

The  second  volume  of  this  work  will  embrace  the 
Jurisdiction  and  Practice  of  the  Circuit  and  District 
Courts. 

Boston,  August,  1854. 
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COMMENTAEIES. 


BOOK  I. 

THE   JUDICIAL    POWER   OF    THE    UNITED    STATES. 


CHAPTER    I. 


CASES   ARISING   UNDER   THE    CONSTITUTION,    LAWS,   AND 


TREATIES. 


§  1.  The  third  Article  of  the  Constitution  of  the  United 
States,  and  the  seventh  and  eleventh  of  the  Amendments, 
contain  the  provisions  by  which  the  Judicial  Power  of  the 
Union  is  defined.     They  declare  as  follows : 

Sec.  1.  "  The  judicial  power  of  the  United  States  shall  be 
vested  in  one  Supreme  Court,  and  in  such  inferior  courts  as 
the  Congress  may  from  time  to  time  ordain  and  establish. 
The  judges,  both  of  the  Supreme  and  inferior  courts,  shall 
hold  their  offices  during  good  behavior,  and  shall,  at  stated 
times,  receive  for  their  services  a  compensation,  which  shall 
not  be  diminished  during  their  continuance  in  office." 

Sec.  2.  "  The  judicial  power  shall  extend  to  all  cases  in 
law  and  equity  arising  under  this  Constitution,  the  laws  of 
the  United  States,  and  treaties  made,  or  which  shall  be 
made,  under  their  authority ;  to  all  cases  affecting  ambassa- 
dors, other  public  ministers,  and  consuls;  to  all  cases  of 
admiralty  and  maritime  jurisdiction  ;  to  controversies  to 
which  the  United  States  shall  be  a  party ;  to  controversies 
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between  two  or  more  states,  between  a  state  and  citizens  of 
another  state,  between  citizens  of  diiferent  states,  between 
citizens  of  the  same  state  chiiming  lands  nnder  grants  of 
diiferent  states,  and  between  a  state,  or  tlie  citizens  thereof, 
and  foreign  states,  citizens,  or  subjects.  In  all  cases  affect- 
ing ambassadors,  other  public  ministers  and  consuls,  and 
those  in  which  a  state  shall  be  a  party,  the  Supreme  Court 
shall  have  original  jurisdiction.  In  all  the  other  cases 
before  mentioned,  the  Supreme  Court  shall  have  appellate 
jurisdiction,  both  as  to  law  and  fact,  with  such  exceptions 
and  under  such  regulations  as  the  Congress  shall  make. 
The  trial  of  all  crimes,  except  in  cases  of  impeachment, 
shall  be  by  jury,  and  such  trial  shall  bo  held  in  the  state 
where  the  said  crimes  shall  have  been  committed  ;  but  Avhen 
not  committed  within  any  state,  the  trial  shall  be  at  such 
place  or  places  as  the  Congress  may  by  law  have  directed."^ 
"  In  suits  at  common  law,  where  the  value  in  controversy 
shall  exceed  twenty  dollars,  the  right  of  trial  by  jury  shall 
be  preserved,  and  no  fact  tried  by  a  jury  shall  be  otherwise 
re-examined,  in  any  court  of  the  United  States,  than 
according  to  the  rules  of  the  common  law."^  "  The  judicial 
power  of  the  United  States  shall  not  be  construed  to  extend 
to  any  suit  in  law  or  equity,  commenced  or  prosecuted 
against  one  of  the  United  States  by  citizens  of  another 
state  or  by  citizens  or  subjects  of  any  foreign  state."^ 

§  2.  The  Judicial  Power  of  the  United  States  is  the 
principal  means  by  which  the  Constitution  is  made  adequate 
to  its  own  purposes.  The  people  of  the  United  States,  "  in 
order  to  form  a  more  perfect  union,  establish  justice,  insure 
domestic  trancpiillity,  provide  for  the  common  defence, 
promote  the  general  welfare,  and  secure  the  blessings  of 
liberty  to  themselves  and  their  posterity,"  conferred  certain 
powers  upon  the  general  government,  and  imposed  certain 
restrictions  and  limitations  upon  the  powers  of  the  states. 

'  Art.  3.  ^  7th  Aracndnicnt.  ^  lltli  Amendment. 
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That  these  powers  and  these  restrictions  might  retain  their 
just  supremacy  over  the  constitutions  and  laws  of  the  states, 
the  Constitution  of  the  United  States  was  made  the  supreme 
law  of  the  land.  This  supremacy  might  have  been  left  to 
be  enforced  by  arms ;  but  in  order  to  avoid  this  recourse, 
the  structure  and  functions  of  the  judicial  power  were 
devised  and  incorporated  into  the  Constitution. 

§  3.  The  extent  of  the  judicial  power,  its  nature  and 
objects,  can  be  appreciated  only  after  an  enumeration  and 
survey  of  the  various  topics  comprehended  by  the  clauses  of 
the  Constitution  by  which  it  is  established.  A  cursory 
reading  of  those  clauses  informs  us  that  there  are  three 
principal  classes  of  subjects  embraced  by  them.  Into  one  of 
these  classes  fall  all  judicial  controversies,  in  which  the 
subject-matter  bears  a  certain  character ;  in  the  second  are 
included  all  judicial  controversies  in  which  the  parties,  one 
or  both,  sustain  a  certain  character  or  relation,  without 
reference  to  the  subject-matter  on  which  the  controversy 
arises.  In  the  third,  w^hich  is  a  mixed  class  of  cases,  juris- 
diction seems  to  have  reference  both  to  the  nature  of  the 
controversy  and  the  character  of  the  parties. 

In  the  first  of  these  classes  are  comprehended  all  cases 
in  law  and  equity  arising  under  the  Constitution,  the  laws, 
or  the  treaties  of  the  United  States,  and  all  cases  of  admi- 
ralty and  maritime  jurisdiction.  These  are  obviously  em- 
braced within  the  judicial  power  of  the  United  States, 
without  reference  to  the  character  of  the  parties.  On  the 
other  hand,  controversies  to  which  the  United  States  may 
be  a  party,  controversies  between  two  or  more  states, 
[between  a  state  and  citizens  of  another  state,]  between 
citizens  of  different  states,  and  between  a  state  or  the 
citizens  thereof  and  foreign  states,  [citizens  or  subjects,]  are 
comprehended  within  the  second  class,  without  reference  to 
the  nature  or  character  of  the  controversy  itself.  In  the 
third  class  fall  the  cases  between  citizens  of  the  same  state 
claiming  lands  under  grants  of    different  states,  and  the 
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cases    affecting   ambassadors,    otlier   public   ministers,    and 
consuls. 

§  4.  The  Constitution,  however,  strictly  considered,  esta- 
blishes five  different  classes  of  cases,  as  the  objects  of  the 
judicial  power ;  for  although  the  judicial  power  is  suscepti- 
ble of  division  into  two  general  branches,  one  depending  on 
the  character  of  the  cause,  and  the  other  on  the  character 
of  the  parties,  yet  the  former  comprehends  three  different 
descriptions  of  cases.  Cases  of  admiralty  and  maritime 
jurisdiction  are  not  cases  arising  technically  under  the  Con- 
stitution and  laws  of  the  United  States.  They  are  a  dis- 
tinct class  of  controversies,  Avhich  existed  before  the  Consti- 
tution, arising  under  a  system  of  law  of  great  antiquity, 
which  is  to  be  applied  to  them  by  the  courts  as  they  occur ; 
and  the  jurisdiction  in  these  cases  is  conferred  by  a  grant 
separate  and  distinct  from  the  other  objects  of  the  jurisdic- 
tion embraced  within  the  same  clause.^  So,  too,  the  contro- 
versies between  citizens  of  the  same  state  claiming  lands 
under  grants  of  different  states,  are  a  special  class  of  cases, 
of  a  distinct  character,  which,  for  reasons  of  high  policy, 
were  included  within  the  judicial  power. 

§  5.  The  Judicial  Power  of  the  United  States,  therefore, 
extends  to 

I.  Cases  in  law  and  equity  arising  under  the  Constitution, 
Laws,  and  Treaties  of  the  United  States. 

II.  Cases  affecting  ambassadors,  other  public  ministers, 
and  consuls. 

III.  Cases  of  admiralty  and  maritime  jurisdiction. 

IV.  Cases  between  citizens  of  the  same  state  claiming 
lands  under  grants  of  different  states. 

V.  Cases  where  the  parties  bear  a  certain  character. 

§  C.  It  will  be  my  design,  in  this  volume,  first,  to  develop 
these  different  classes  of  cases,  in  the  order  in  which  they 

'  The  American  Insurance  Company  v.  Canter,  1  Peters,  511,  545. 
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are  mentioned  in  the  Constitution,  and  with  reference  to  the 
provisions  of  that  instrument ;  secondly,  to  treat  of  the  dis- 
tribution of  the  judicial  power,  as  between  the  supreme 
and  the  inferior  tribunals ;  and  lastly,  to  exhibit  the  Juris- 
diction and  Practice  of  the  Supreme  Court  of  the  United 
States. 

§  7.  And  first,  with  regard  to  the  clause  of  the  Constitu- 
tion, which  extends  the  Judicial  Power  to  "  all  cases  in  law 
and  equity  arising  under  this  Constitution,  the  laws  of  the 
United  States,  and  treaties  made,  or  which  shall  be  made, 
under  their  authority  ;" — the  first  question  that  occurs,  is, 
what  is  meant  by  "a  case"?  A  case  arises,  within  the 
meaning  of  the  Constitution,  whenever  any  question  respect- 
ing the  Constitution,  laws,  or  treaties  of  the  United  States 
has  assumed  such  a  form,  that  the  judicial  power  is  capable 
of  acting  upon  it.  That  power  is  capable  of  acting,  only 
when  the  subject  is  submitted  to  it  by  a  party,  who  asserts 
his  rights  in  the  form  prescribed  by  law.  It  then  becomes 
"  a  case."^  And  by  "cases  in  laiv''  arising  under  the  Con- 
stitution, &c.,  are  to  be  understood  suits  in  which  legal  rights 
are  to  be  ascertained  and  determined  in  contradistinction  to 
those  where  equitable  rights  alone  are  recognised  and  equi- 
table remedies  administered,  or  where  the  proceeding  is  in 
admiralty.^  By  "cases  in  equity"  are  to  be  understood 
suits  in  which  relief  is  sought  according  to  the  principles  and 
practice  of  the  equity  jurisdiction  as  established  in  English 
jurisprudence.^ 

§  8.  A  case  is  to  be  said  to  "  arise"  under  the  Constitution, 

»  Per  Marshall,.  C.  J.,  in  Osborn  v.  The  Bank  of  the  United  States,  9 
Wheaton,  819. 

2  Robinson  v.  Campbell,  3  Wheat.  212,  221,  223  ;  Parsons  v.  Bedford, 
3  Peters,  433,  446,  447. 

3  Robinson  v.  Campbell,  3  Wheat.  212  ;  U.  S.  v.  Rowland,  4  Wheat. 
108,  115;  1  Story's  Eq.  Jurisp.  |  57;  3  Story's  Commentaries  on  the 
Constitution,  506,  507.  See  further,  on  the  distinction  between  "law" 
and  "  equity,"  post. 
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laws,  or  treaties  of  the  United  States,  wliencA^er  the  con- 
struction of  cither  of  them  is  involved  in  a  correct  decision. 
It  is  not  necessary  that  a  right  should  be  asserted,  which 
has  been  given  by  some  Act  of  Congress  passed  to  execute 
the  poAvers  of  the  Constitution  ;  or  that  a  party  should  come 
into  court  to  demand  something  conferred  on  him  by  the 
Constitution,  or  by  a  law.  A  case  in  law  or  equity  consists 
of  the  right  of  the  one  party,  as  well  as  of  the  other,  and 
may  be  truly  said  to  arise  under  the  Constitution,  or  a  law 
of  the  United  States,  whenever  its  correct  decision  depends 
on  the  construction  of  either.^ 

§  9.  Cases  may  arise  under  tlie  Constitution  alonci,  in  re- 
ference to  the  powers  conferred,  the  privileges  granted,  or 
the  rights  secured,  or  the  prohibitions  contained  in  that  in- 
strument, whether  Congress  have  legislated,  or  are  required 
to  legislate  on  the  particular  subject  or  not.^  Cases  arise 
under  the  laws  or  treaties  of  the  United  States,  when  a 
question  arises  in  a  judicial  proceeding,  touching  any  right, 
privilege,  claim,  protection  or  defence,  established  by  the 
legislation  of  the  United  States  pursuant  to  the  constitutional 
authority  of  Congress,  or  by  a  treaty  entered  into  by  the 
executive  branch  of  the  government ;  or  when  the  construc- 
tion of  any  treaty  or  law  of  the  United  States  is  drawn  in 
question.  Cases  also  arise  under  the  Constitution,  laws,  or 
treaties  of  the  United  States,  Avhen  the  validity  of  any  sta- 
tute, or  authority  exercised  under  any  state  is  drawn  in 
question,  on  the  ground  of  its  being  repugnant  to  the  Con- 
stitution, or  any  law  or  treaty  of  the  United  States.^ 

§  10.  Wo  have  seen  that  it  is  not  necessary,  in  order  that 
a  case  should  arise  under  the  Constitution,  or  a  hiw,  or  a 
treaty  of  the  United  States,  so  as  to  bring  it  within  the 
judicial  power,  that  a  party  should  come  into  court  to  de- 

'  Per  Marshall,  C.  J.,  in  Cohens  v.  Virginia,  6  Wheaton,  379. 

2  3  Story's  Com.  on  the  Constitution,  §  1G41.  ^  Ibid. 
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mand  something  conferred  upon  him  by  the  Constitution,  or 
by  sucli  a  law  or  treaty.  It  is  sufficient  if  there  is  a  judicial 
proceeding,  in  which  a  correct  decision  depends  upon  the 
construction  of  the  Constitution,  or  a  law  or  treaty  of  the 
United  States.  Nor  is  a  case  taken  out  of  the  operation  of 
this  clause  of  the  Constitution  by  the  fact  that  questions 
arise  in  the  suit,  which  depend  upon  the  general  principles 
of  law,  if  it  also  involves  the  construction  of  the  Constitution, 
or  a  law  or  treaty  of  the  United  States,  or  a  title,  right,  or 
authority,  set  up  under  the  one,  or  the  other,  or  all  of  them. 
The  questions,  Avhich  depend  upon  the  general  principles  of 
law,  are  incidental  to  the  question  which  brings  the  case 
within  the  judicial  power  of  the  Union;  for  when  the  latter 
question  has  arisen,  the  very  case  has  arisen  which  the  Con- 
stitution contemplated,  and  the  other  questions  are  drawn 
after  jt,  into  the  jurisdiction  which  the  Constitution  has  esta- 
blished for  cases  that  may  thus  arise. 

§  11.  Thus,  in  the  case  of  Osborn  v.  The  Bank  of  the 
United  States  (9  Wheaton,  738,  819,  821),  the'  question 
arose,  whether  Congress  could  constitutionally  confer  upon 
the  Bank,  created  by  Act  of  Congress,  authority  to  sue  and 
be  sued  in  the  courts  of  the  United  States.  It  was  con- 
tended that  several  questions  might  arise,  in  such  suits,  de- 
pending upon  the  general  principles  of  law,  and  not  upon 
any  Act  of  Congress.     The  Supreme  Court  said : — 

"  The  question  is,  whether  it  arises  under  a  law  of  the 
United  States  ? 

"  The  appellants  contend  that  it  does  not,  because  several 
questions  may  arise  in  it,  which  depend  on  the  general  prin- 
ciples of  the  law,  not  on  any  Act  of  Congress. 

"If  this  were  sufficient  to  withdraw  a  case  from  the  juris- 
diction of  the  Federal  Courts,  almost  every  case,  involving 
the  construction  of  a  law,  would  be  withdrawn ;  and  a  clause 
in  the  Constitution,  relating  to  a  subject  of  vital  importance 
to  the  government,  and  expressed  in  the  most  comprehensive 
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terms,  would  be  construed  to  mean  almost  nothing.  There 
is  scarcely  any  case,  every  part  of  which  depends  upon  the 
Constitution,  laws,  or  treaties  of  the  United  States.  The 
questions,  whether  the  fact  alleged  as  the  foundation  of  the 
action  be  real  or  fictitious  ;  whether  the  conduct  of  the  plain- 
tiff has  been  such  as  to  entitle  him  to  maintain  his  action ; 
whether  his  right  is  barred ;  whether  he  has  received  satis- 
faction, or  has  in  any  manner  released  his  claims,  are  ques- 
tions, some  or  all  of  which  may  occur  in  almost  every  case ; 
and  if  their  existence  be  sufficient  to  arrest  the  jurisdiction 
of  the  court,  words  which  seem  intended  to  be  as  extensive 
as  the  Constitution,  laws,  and  treaties  of  the  Union :  which 
seem  designed  to  give  the  courts  of  the  government  the 
construction  of  all  its  acts,  so  far  as  they  affect  the  rights  of 

individuals,  would  be  reduced  to  almost  nothing 

We,  perceive,  then,  no  ground  on  which  the  proposition  can 
be  maintained,  that  Congress  is  incapable  of  giving  the 
Circuit  Courts  original  jurisdiction  in  any  case  to  which  the 
appellate  jurisdiction  extends. 

"We  ask,  then,  if  it  can  be  sufficient  to  exclude  this  juris- 
diction that  the  case  involves  questions  depending  on  general 
principles?  A  cause  may  depend  on  several  questions  of 
fact  and  law.  Some  of  these  may  depend  on  the  construction 
of  a  law  of  the  United  States ;  others  on  principles  uncon- 
nected with  that  law.  If  it  be  a  sufficient  foundation  for 
jurisdiction,  that  the  title  or  right  set  up  by  the  party  may 
be  defeated  by  one  construction  of  the  Constitution  or  law 
of  the  United  States,  and  sustained  by  the  opposite  con- 
struction, provided  the  facts  necessary  to  support  the  action 
be  made  out,  then  all  the  other  questions  must  be  decided  as 
incidental  to  this,  which  gives  that  jurisdiction.  Those  other 
questions  cannot  arrest  the  proceedings.  Under  this  con- 
struction, the  judicial  power  of  the  Union  extends  effectively 
and  beneficially  to  that  most  important  class  of  cases,  which 
depend  on  the  character  of  the  cause.  On  the  opposite 
construction,  the  judicial  power  can  never  be  extended  to  a 
whole  case,  as  expressed  by  the  Constitution,  but  to  those 
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parts  of  cases  only  which  present  the  particular  question 
involving  the  construction  of  the  Constitution  or  the  law. 
We  say  it  can  never  be  extended  to  the  whole  case,  because, 
if  the  circumstance  that  other  points  are  involved  in  it,  shall 
disable  Congress  from  authorizing  the  courts  of  the  Union 
to  take  jurisdiction  of  the  original  cause,  it  equally  disables 
Congress  from  authorizing  those  courts  to  take  jurisdiction 
of  the  whole  cause  on  an  appeal,  and  thus  will  be  restricted 
to  a  single  question  in  that  cause;  and  words  obviously 
intended  to  secure  to  those  who  claim  rights  under  the  Con- 
stitution, laws,  or  treaties  of  the  United  States,  a  trial  in  the 
Federal  Courts,  will  be  restricted  to  the  insecure  remedy  of 
an  appeal  upon  an  insulated  point,  after  it  has  received  that 
shape  which  may  be  given  to  it  by  another  tribunal,  into 
which  he  is  forced  against  his  will. 

"We  think,  then,  that  when  a  question  to  which  the  judi- 
cial power  of  the  Union  is  extended  by  the  Constitution, 
forms  an  ingredient  of  the  original  cause,  it  is  in  the  power 
of  Congress  to  give  the  Circuit  Courts  jurisdiction  of  that 
cause,  although  other  questions  of  fact  or  of  law  may  be 
involved  in  it. 

"The  case  of  the  Bank  is,  we  think,  a  very  strong  case  of 
this  description.  The  charter  of  incorporation  not  only  cre- 
ates it,  but  gives  it  every  faculty  Avhich  it  possesses.  The 
power  to  acquire  rights  of  any  description,  to  transact  busi- 
ness of  any  description,  to  sue  on  'those  contracts,  is  given 
and  measured  by  its  charter,  and  that  charter  is  a  law  of  the 
United  States.  This  being  can  acquire  no  right,  make  no 
contract,  bring  no  suit,  which  is  not  authorized  by  a  law  of 
the  United  States.  It  is  not  only  itself  the  mere  creature 
of  a  law,  but  all  its  actions  and  all  its  rights  are  dependent 
on  the  same  law.  Can  a  being  thus  constituted  have  a  case 
which  does  not  arise  hterally,  as  well  as  substantially,  under 
the  law  ? 

"  Take  the  case  of  a  contract,  which  is  put  as  the  strongest 

against  the  Bank. 

"  When  a  bank  sues,  the  first  question  which  presents  itself, 
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and  which  hcs  at  the  foundation  of  the  cause,  is,  has  this 
legal  entity  a  right  to  sue  ?  Has  it  a  right  to  come,  not 
into  this  court  particularly,  but  into  any  court  ?  This  de- 
pends on  a  law  of  the  United  States.  The  next  question  is, 
has  this  being  a  right  to  make  this  particular  contract  ?  If 
this  question  be  decided  in  the  negative,  the  cause  is  deter- 
mined against  the  plaintiff,  and  this  question,  too,  depends 
entirely  on  a  law  of  the  United  States.  These  are  important 
questions,  and  they  exist  in  every  possible  case.  The  right 
to  sue,  if  decided  once,  is  decided  for  ever  ;  but  the  power  of 
Congress  was  exercised  antecedently  to  the  first  decision  on 
that  right,  and  if  it  was  constitutional  then,  it  cannot  cease 
to  be  so,  because  the  particular  question  is  decided.  It 
may  be  revived  at  the  will  of  the  party,  and  most  pro- 
bably would  be  renewed,  were  the  tribunal  to  be  changed. 
But  the  question  respecting  the  right  to  make  a  particular 
contract,  or  to  acquire  a  particular  property,  or  to  sue 
on  account  of  a  particular  injury,  belongs  to  every  par- 
ticular case,  and  may  be  renewed  in  every  case.  The  ques- 
tion forms  an  original  ingredient  in  every  cause.  Whether 
it  be  relied  on  or  not,  in  the  defence,  it  is  still  a  part  of  the 
cause,  and  may  be  relied  on.  The  right  of  the  plaintiff"  to 
sue,  cannot  depend  on  the  defence  which  the  defendant  may 
choose  to  set  up.  His  right  to  sue  is  anterior  to  that  de- 
fence, and  must  depend  on  the  state  of  things  when  the 
action  is  brought.  The  question  which  the  case  involves, 
then,  must  determine  its  character,  whether  those  q^uestions 
be  made  in  the  cause  or  not. 

"  The  appellants  say,  that  the  case  arises  on  the  contract ; 
but  the  validity  of  the  contract  depends  on  a  law  of  the 
United  States,  and  the  plaintiff"  is  compelled  in  every  case  to 
show  its  validity.  The  case  arises  emphatically  under  the 
law.  The  Act  of  Congress  is  its  foundation.  The  contract 
could  never  have  been  made,  but  under  the  authority  of  that 
act.  The  act  itself  is  the  first  ingredient  in  the  case,  as  its 
origin,  is  that  from  which  every  other  part  arises.  That 
other  questions  may  also  arise,  as  the  execution  of  the  con- 
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tract,  or  its  performance,  cannot  change  the  case,  or  give  it 
any  other  origin  than  the  charter  of  incorporation.  The 
action  still  originates  in,  and  is  sustained  by,  that  ch.arter. 

"  The  clause  giving  the  Bank  a  right  to  sue  in  the  Circuit 
Courts  of  the  United  States,  stands  on  the  same  principle 
with  the  acts  authorizing  officers  of  the  United  States  who 
sue  in  their  own  names,  to  sue  in  the  courts  of  the  United 
States.  The  Postmaster-General,  for  example,  cannot  sue 
under  that  part  of  the  Constitution  Avhich  gives  jurisdiction 
to  the  Federal  Courts,  in  consequence  of  the  character  of 
the  party,  nor  is  he  authorized  to  sue  by  the  Judiciary  Act. 
He  comes  into  the  courts  of  the  Union  under  the  authority 
of  an  Act  of  Congress,  the  constitutionality  of  which  can  only 
be  sustained  by  the  admission  that  his  suit  is  a  case  arising 
under  a  law  of  the  United  States.  If  it  be  said  that  it  is 
such  a  case,  because  a  law  of  the  United  States  authorizes 
the  contract,  and  authorizes  the  suit,  the  same  reasons  exist 
with  respect  to  a  suit  brought  by  the  Bank.  That,  too,  is 
such  a  case  :  because  that  suit,  too,  is  itself  authorized,  and 
is  brought  on  a  contract  authorized  by  a  law  of  the  United 
States.  It  depends  absolutely  on  that  law,  and  cannot  exist 
a  moment  without  its  authority. 

"  If  it  be  said,  that  a  suit  brought  by  the  Bank  may  depend 
in  fact  altogether  on  questions  unconnected  with  any  law  of 
the  United  States,  it  is  equally  true,  with  respect  to  suits 
brought  by  the  Postmaster-General.  The  plea  in  bar  may 
be  payment,  if  the  suit  be  brought  on  a  bond,  or  non  assump- 
sit, if  it  be  brought  on  an  open  account,  and  no  other  ques- 
tion may  arise  than  what  respects  the  complete  discharge  of 
the  demand.  Yet  the  constitutionality  of  the  act  authorizing 
the  Postmaster-General  to  sue  in  the  courts  of  the  United 
States,  has  never  been  drawn  into  question.  It  is  sustained 
singly  by  an  Act  of  Congress,  standing  on  that  construction 
of  the  Constitution  which  asserts  the  right  of  the  Legislature 
to  give  original  jurisdiction  to  the  Circuit  Courts,  in  cases 
arising  under  a  law  of  the  United  States. 

"  The  clause  in  the  patent  law,  authorizing  suits  in  the 
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Circuit  Courts,  stands,  wc  think,  on  the  same  principle. 
Such  a  suit  is  a  case  arising  under  a  law  of  the  United 
States.  Yet  the  defendant  may  not,  at  the  trial,  question 
the  validity  of  the  patent,  or  make  any  point  which  requires 
the  construction  of  an  Act  of  Congress.  He  may  rest  his 
defence  exclusively  on  the  fact,  that  he  has  not  violated  the 
right  of  the  plaintiff.  That  this  fact  becomes  the  sole  ques- 
tion made  in  the  cause,  cannot  oust  the  jurisdiction  of  the 
court,  or  establish  the  position,  that  the  case  does  not  arise 
under  a  law  of  the  United  States. 

"  It  is  said,  that  a  clear  distinction  exists  between  the 
party  and  the  cause  ;  that  the  party  may  originate  under  a 
law  with  which  the  cause  has  no  connexion ;  -and  that  Con- 
gress may,  with  the  same  propriety,  give  a  naturalized  citizen, 
who  is  the  mere  creature  of  a  law,  a  right  to  sue  in  the  courts 
of  the  United  States,  as  give  that  right  to  the  Bank. 

"  This  distinction  is  not  denied ;  and,  if  the  Act  of  Con- 
gress was  a  simple  act  of  incorporation,  and  contained  nothing 
more,  it  might  be  entitled  to  great  consideration.  But  the 
act  does  not  stop  with  incorporating  the  Bank.  It  proceeds 
to  bestow  upon  the  being  it  has  made,  all  the  faculties  and 
capacities  which  that  being  possesses.  Every  act  of  the 
Bank  grows  out  of  this  law,  and  is  tested  by  it.  To  use  the 
language  of  the  Constitution,  every  act  of  the  Bank  arises 
out  of  this  law. 

"  A  naturalized  citizen  is  indeed  made  a  citizen  under  an 
Act  of  Congress,  but  the  act  does  not  proceed  to  give,  to  re- 
gulate, or  to  prescribe  his  capacities.  He  becomes  a  mem- 
ber of  the  society,  possessing  all  the  rights  of  a  native  citizen, 
and  standing,  in  view  of  the  Constitution,  on  the  footing  of  a 
native.  The  Constitution  does  not  authorize  Congress  to 
enlarge  or  abridge  those  rights.  The  simple  power  of  the 
national  Legislature  is  to  prescribe  a  uniform  rule  of  natu- 
ralization, and  the  exercise  of  this  power  exhausts  it,  so  far 
as  respects  the  individual.  The  Constitution  then  takes  him 
up,  and,  among  other  rights,  extends  to  him  the  capacity  of 
suing  in  the  courts  of  the  United  States,  precisely  under  the 


CASES   ARISING   UNDER   THE    CONSTITUTION,    ETC.        13 

same  circumstances  under  which  a  native  might  sue.  lie  is 
distinguishable  in  nothing  from  a  native  citizen,  except  so  far 
as  the  Constitution  makes  the  distinction.  The  law  makes 
none. 

"  There  is,  then,  no  resemblance  between  the  act  incorpo- 
rating the  Bank,  and  the  general  naturalization  law. 

"  Upon  the  best  consideration  we  have  been  able  to  bestow 
on  this  subject,  we  are  of  opinion,  that  the  clause  in  the  act 
of  incorporation,  enabling  the  Bank  to  sue  in  the  courts  of 
the  United  States,  is  consistent  Avith  the  Constitution,  and  to 
be  obeyed  in  all  courts." 

§  12.  The  illustrations  presented  by  this  discussion  of  the 
manner  in  which  a  case  may  arise  under  a  law  of  the  United 
States,  are  so  ample,  as  to  render  it  unnecessary  here  to 
present  other  examples  of  the  same  principle.  The  very 
large  class  of  cases  in  which  the  validity  of  state  laws  is 
brought  in  question,  on  account  of  a  supposed  conflict  with 
the  Constitution  of  the  United  States,  or  with  a  treaty,  or  a 
law  of  the  United  States  enacted  in  pursuance  of  the  Consti- 
tution, Avill  find  their  appropriate  place  in  treating  of  the 
jurisdiction  of  the  Supreme  Court.  But  there  is  another 
class  of  cases,  in  reference  to  which  the  authority  just  cited 
presents  several  illustrations  of  the  mode  in  which  a  ques- 
tion may  arise  under  a  law  of  the  United  States,  so  as  to  be 
within  the  scope  of  the  judicial  power. 

§  13.  This  class  of  cases  involves  those  where  a  duty  is 
imposed  upon  an  ofiicer  of  the  United  States,  and  protection 
becomes  necessary  in  the  discharge  of  his  functions.  If 
called  in  question  for  his  official  acts  in  any  proceeding  in 
a  state  court,  the  case  would  arise  under  a  law  of  the 
United  States,  and  would  therefore  be  reached  by  the  judi- 
cial power,  because  protection  of  the  officer  is  necessary  to 
the  exercise  of  the  powers  of  government,  and  such  protec- 
tion is  implied  in  the  legislation  by  which  his  act  is  autho- 
rized.    "It  is  not  unusual,"  say  the  court,  "for  a  legis- 
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lative  act  to  involve  consequences  which  are  not  expressed. 
An  officer,  for  example,  is  ordered  to  arrest  an  individual. 
It  is  not  necessary,  nor  is  it  usual,  to  say  that  he  shall  not 
be  punished  for  obeying  this  order.  This  security  is  implied 
in  the  order  itself.  It  is  no  unusual  thing  for  an  Act  of 
Cono-ress  to  imply,  without  expressing,  this  very  exemption 
from  state  control,  which  is  said  to  be  so  objectionable  in 
this  instance.  The  collectors  of  the  revenue,  the  carriers  of 
the  mail,  the  mint  establishment,  and  all  those  institutions 
which  are  public  in  their  nature,  are  examples  in  point.  It 
has  nevei'  been  doubted,  that  all  who  are  employed  in  them 
are  protected,  while  in  the  line  of  duty  ;  and  yet  this  protec- 
tion is  not  expressed  in  any  Act  of  Congress.  It  is  inci- 
dental to,  and  is  implied  in  the  several  acts  by  which  these 
institutions  are  created,  and  is  secured  to  the  individuals 
employed  in  them  by  the  judicial  power  alone ;  that  is,  the 
judicial  power  is  the  instrument  employed  by  the  govern- 
ment in  administering  this  security."^ 

§  14.  It  follows  necessarily  from  the  principles  which  have 
now  been  stated,  that  the  cognizance  of  all  crimes  and 
offences  against  the  laws  of  the  United  States,  including 
suits  for  penalties  and  forfeitures,  belongs  to  the  judicial 
power  of  the  United  States,  as  defined  by  the  clause  now 
under  consideration ;  although  the  locality  of  the  acts  done 
may  also  bring  some  of  these  cases  within  the  clause  which 
confers  admiralty  and  maritime  jurisdiction.^ 

§  15.  We  arc  now  to  consider  the  different  forms  of 
remedy  and  sources  of  jurisprudence  which  this  clause  of  the 
Constitution  embraces,  by  the  terms  "  all  cases  in  laiv  and 
equity.''  At  the  time  of  the  adoption  of  the  Constitution, 
two  systems  of  jurisprudence,  besides  that  peculiar  to  the 
admiralty  jurisdiction  and  practice,  were  known  in  most  of 
the  states  of   the  confederacy,  by  which  the   Constitution 

»  Osborn  v.  The  Bank  of  the  United  States,  9  Wlieaton,  865. 
2  United  States  v.  Bevans,  3  A\' hcaton,  33G. 
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was  adopted.  One  of  these  was  the  system  known  in 
English  jurisprudence  as  equity,  in  which  the  rights  of 
parties  were  litigated  upon  principles  and  by  forms  of  pro- 
ceeding distinguished  from  those  of  the  common  law ;  and 
the  other  was  a  system  of  remedies  and  principles  adopted 
from  the  common  law  of  England,  as  far  as  it  was  applica- 
ble to  the  situation  of  the  Colonies  at  the  time  of  their 
respective  settlements.  It  is  well  known  historically,  that 
the  framers  of  the  Constitution  designed  to  embrace  within 
the  judicial  power  all  cases  of  a  certain  character,  or  in 
which  the  parties  might  bear  a  certain  character,  whether 
commenced  and  prosecuted  under  the  one  or  the  other  of 
these  systems.^  But  the  question  arises,  whether  it  was 
intended  to  include,  under  the  head  of  "  law,"  those  pro- 
ceedings only  which  might  be  instituted  and  conducted  under 
the  forms  which  the  common  law  of  England  recognises, 
or  whether  this  term  "law"  has  a  wider  signification? 

§  16.  With  regard  to  this  question,  it  is  to  be  observed, 
that  the  common  law  of  England  was  adopted  by  the  foun- 
ders of  the  American  colonies  to  a  limited  extent  only.  The 
emigrants  from  England  brought  with  them  the  general 
principles  of  the  common  law  of  that  country,  and  adopted 
and  put  them  in  practice,  as  far  as  they  were  applicable  to 
their  situation ;  and  as  the  people  of  each  colony  acted  inde- 
pendently of  the  rest,  in  this  respect,  it  has  resulted  that 
the  common  law  of  each  of  the  states  differs  in  some  particu- 
lars from  that  of  the  others,  and  that  in  none  of  them  is  it 
wholly  identical  with  the  common  law  of  England.^  Hence 
it  follows,  that  Avhen  the  people  of  these  different  states, 
speaking  through  the  Constitution  of  the  United  States, 
granted  to  the  judicial  poAver  of  the  Union  cognizance  of  all 
cases  in  "law,"  wherever  they  might  arise,  which  should 
arise  under  the  Constitution,  laws,  or  treaties  of  the  United 


»  The  Federalist. 

2  Van  Ness  v.  Packard,  2  Peters,  137, 144  ;  Wheaton  v.  Peters,  8  Peters, 
591 ;  Terrettv.  Taylor,  9  Cranch,  43  ;  Town  of  Paulet  v.  Clarke,  Id.  292. 
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States,  &c.,  tlicy  must  have  had  in  view  those  suits  in  which  a 
legal  remedy  should  be  pursued,  according  to  the  forms  and 
principles  of  the  local  jurisprudence,  as  distinguished  from 
those  in  which  equitable  remedies  were  to  be  administered. 

§17.  The  term  "common  law"  is  not  found  to  occur  in 
the  Constitution  as  originally  adopted.     The  phrase  made 
use  of  in  the  3d  article,  is,  as  we  have  seen,  cases  in  "law." 
The  term  "common  law"  is  found  in  the  7th  amendment, 
which   declares  that,  "In  suits  at  common  law,  Avhere  the 
value  in  controversy  shall  exceed  twenty  dollars,  the  right 
of  trial  by  jury  shall  be  preserved;  and  no  fact  once  tried  by 
a  jury  shall  be  otherwise  re-examinable  in  any  court  of  the 
United  States,  than  according  to  the  rules  of  the  common  law." 
This  difference  of  phraseology  might  seem  to  give  rise  to 
some  question  as  to  the  meaning  of  the  3d  article  and  the 
7th  amendment ;  but  the  Supreme  Court  have  held  that  the 
expressions,  "suits  at  common  law,"  in  the  first  clause  of  the 
amendment,  and  "cases  in  law,"   in  the  3d  article,  both 
contemplate  not  merely  suits  which  the  common  law  recog- 
nised among  its  old  and  settled  proceedings,  but  all  suits  in 
which  legal  rights  were  to  be  ascertained  and  determined  in 
contradistinction  to  those  of  equity,  or  of  admiralty  juris- 
diction.    But  they  have  also  held,  that  the  other  clause  of 
the  amendment  is  a  substantial  and  independent  provision, 
prohibiting  the  courts  of  the  United  States  from  re-examining 
any  fact  once  tried  by  a  jury,  excepting  in  the  modes  and 
upon  the  rules  known  to  the  common  law.^ 

•Parsons  v.  Bedford,  3  Peters,  433,  446.  Mr.  Justice  Story,  deliver- 
ing the  opinion  of  the  court,  said : — 

"  The  trial  by  jury  is  justly  dear  to  the  American  people.  It  has 
always  been  an  object  of  deep  interest  and  solicitude,  and  every  en- 
croachment upon  it  has  been  watched  with  great  jealousy.  The  right  to 
such  a  trial  is,  it  is  believed,  incorporated  into,  and  secured  in,  every 
State  Constitution  of  the  Union ;  and  it  is  found  in  the  Constitution  of 
Louisiana.  One  of  the  strongest  objections  originally  taken  against  the 
Constitution  of  the  United  States,  was  the  want  of  an  express  provision 
securing  the  right  of  trial  by  jury  in  civil  cases.     As  soon  as  the  Consti- 
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§  18.  The  proceedings,  therefore,  which  are  contemplated 
bj  the  description  of  "cases  in  Liw,"  being  all  suits  origi- 

tution  was  adopted,  this  right  was  secured  by  the  seventh  amendment  of 
the  Constitution  proposed  by  Congress,  and  which  received  an  assent  of 
the  people,  so  general,  as  to  establish  its  importance  as  a  fundamental 
guarantee  of  the  rights  and  liberties  of  the  people.  This  amendment 
declares,  that  '  In  suits  at  common  law,  where  the  value  in  controversy 
shall  exceed  twenty  dollars,  the  right  of  trial  by  jury  shall  be  preserved  • 
and  no  fact  once  tried  by  a  jury  shall  be  otherwise  re-examinable  in  any 
court  of  the  United  States,  than  according  to  the  rules  of  the  common 
law.'  At  this  time,  there  were  no  states  in  the  Union,  the  basis  of  whose 
jurisprudence  was  not  essentially  that  of  the  common  law  in  its  widest 
meaning ;  and  probably  no  states  were  contemplated,  in  which  it  would 
not  exist.  The  phrase  '  common  law,'  found  in  this  clause,  is  used  in 
contradistinction  to  equity,  and  admiralty,  and  maritime  jurisprudence. 
The  Constitution  had  declared,  in  the  third  article,  'That  the  judicial 
power  shall  extend  to  all  cases  in  law  and  equity  arising  under  the  Con- 
stitution, the  laws  of  the  United  States,  and  treaties  made,  or  which  shall 
be  made,  under  their  authority,'  &c.,  and  to  all  cases  of  admiralty  and 
maritime  jurisdiction.  It  is  well  known,  that  in  civil  causes,  in  courts 
of  equity  and  admiralty,  juries  do  not  intervene,  and  that  courts  of 
equity  use  the  trial  by  jury  only  in  extraordinary  cases,  to  inform  the 
conscience  of  the  court.  When,  therefore,  we  find  that  the  amendment 
requires  that  the  right  of  trial  by  jury  shall  be  preserved  in  suits  at 
common  law,  the  natural  conclusion  is,  that  this  distinction  was  present 
to  the  minds  of  the  framers  of  the  amendment.  By  common  law,  they 
meant  what  the  Constitution  denominated  in  the  third  article,  'law;' 
not  merely  suits,  which  the  common  law  recognised  among  its  old  and 
settled  proceedings,  but  suits  in  which  legal  rights  were  to  be  ascertained 
and  determined  in  contradistinction  to  those  where  equitable  rights  alone 
were  recognised,  and  equitable  remedies  were  administered ;  or  where, 
as  in  the  admiralty,  a  mixture  of  public  law,  and  of  maritime  law  and 
equity,  was  often  found  in  the  same  suit.  Probably  there  were  few,  if 
any,  states  in  the  Union,  in  which  some  new  legal  remedies,  differing 
from  the  old  common  law  forms,  were  not  in  use ;  but  in  which,  how- 
ever, the  trial  by  jury  intervened,  and  the  general  regulations  in  other 
respects  were  according  to  the  course  of  the  common  law.  Proceedings 
in  cases  of  partition,  and  of  foreign  and  domestic  attachment,  might  be 
cited  as  examples  variously  adopted  and  modified.  In  a  just  sense,  the 
.  amendment  then  may  well  be  construed  to  embrace  all  suits,  which  are 
not  of  equity  and  admiralty  jurisdiction,  whatever  may  be  the  peculiar 
form  which  they  may  assume  to  settle  legal  rights.  And  Congress 
seems  to  have  acted  with  reference  to  this  exposition  in  the  Judiciary 

2 
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nated  for  tlie  purpose  of  ascertaining  and  determining  legal 
rights  in  forms  which  are  not  proceedings  in  equity  or  ad- 
Act  of  1789,  ch.  20  (which  was  contemporaneous  with  the  proposal  of 
this  amendment);  for  in  the  ninth  section  it  is  provided,  that  'The  trial 
of  issues  in  fact  in  the  Circuit  Courts  shall  in  all  suits,  except  those  of 
equity,  and  of  admiralty,  and  maritime  jurisdiction,  be  by  jury ;'  and 
again,  in  the  thirteenth  section,  it  is  provided,  that  'the  trial  of  issues  in 
fact  in  the  Supreme  Court,  in  all  actions  at  law  against  citizens  of  the 
United  States,  shall  be  by  jury.' 

"But  the  other  clause  of  the  amendment  is  still  more  important;  and 
we  read  it  as  a  substantial  and  independent  clause.  '  No  fact  tried  by 
a  jury  shall  be  otherwise  re  examinable,  in  any  court  of  the  United 
States,  than  according  to  the  rules  of  the  common  law.'  This  is  a  pro- 
hibition to  the  courts  of  the  United  States  to  re-examine  any  facts  tried 
by  a  jury  in  any  other  manner.  The  only  modes  known  to  the  common 
law  to  re-examine  such  facts,  are  the  grantinf]:  of  a  new  trial  by  the 
court  where  the  issue  was  tried,  or  to  which  the  record  was  properly 
returnable,  or  the  award  of  a  venire  facias  de  novo,  by  an  appellate 
court,  for  some  error  of  law  which  intervened  in  the  proceedings.  The 
Judiciary  Act  of  1789,  ch.  20,  sec.  17,  has  given  to  all  the  courts  of  the 
United  States  '  power  to  grant  new  trials  in  cases  where  there  has  been 
a  trial  by  jury,  for  reasons  for  which  new  trials  have  usually  been  granted 
in  the  courts  of  law.'  And  the  appellate  jurisdiction  has  also  been 
amply  given  by  the  same  Act  (sec.  22,  24)  to  this  court,  to  redress 
errors  of  law :  and  for  such  errors  to  award  a  new  trial,  in  suits  at  law  ' 
•which  have  been  tried  by  a  jury. 

"  Was  it  the  intention  of  Congress,  by  the  general  language  of  the  Act 
of  1824,  to  alter  the  appellate  jurisdiction  of  this  court,  and  to  confer  on 
it  the  power  of  granting  a  new  trial  by  a  re-examination  of  the  facts  tried 
by  the  jury?  to  enable  it,  after  trial  by  jury,  to  do  that  in  respect  to  the 
courts  of  the  United  States,  sitting  in  Louisiana,  which  is  denied  to  such 
courts  sitting  in  all  the  other  states  in  the  Union  ?  We  think  not.  No 
general  words,  purporting  only  to  regulate  the  practice  of  a  particular 
court,  to  conform  its  modes  of  proceeding  to  those  prescribed  by  the 
state  to  its  own  courts,  ought,  in  our  judgment,  to  receive  an  interpre- 
tation, which  would  create  so  important  an  alteration  in  the  laws  of  the 
United  States,  securing  the  trial  by  jury.  Especially  ought  it  not  to 
receive  such  an  interpretation,  when  there  is  a  power  given  to  the  inferior 
court  itself  to  prevent  any  discrepancy  between  the  state  laws  and  the 
laws  of  the  United  States ;  so  that  it  would  be  left  to  its  sole  discretion 
to  supersede,  or  to  give  conclusive  effect  in  the  appellate  court  to  the 
verdict  of  the  jury. 

"If,  indeed,  the  construction  contended  for  at  the  bar  were  to  be  given 
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miraltj,  the  next  question  is,  what  system  of  jurisprudence 
is  to  be  applied  by  the  courts  of  the  United  States  in  the 
adjudication  of  such  suits  ? 

§  19.  The  precise  extent  to  which  the  common  law,  as  a 
system  of  remedy  and  jurisprudence,  has  been  adopted  by 
the  Constitution  of  the  United  States,  is  a  subject  not  free 
from  difficulty.  On  the  one  hand,  it  is  obviously  true, 
in  a  certain  sense,  that  the  United  States  can  have  no 
common  law.  The  federal  government  is  established  by  the 
people  of  soA^ereign  and  independent  states,  each  of  which 
has  its  own  local  common  law.  The  law  of  the  United 
States  is  to  be  found  in  the  Constitution  and  the  acts 
of  Congress  passed  in  pursuance  thereof.^  But,  inas- 
much as  the  Constitution  has  given  to  the  judicial  power 
cognizance  of  various  classes  of  suits  in  which  legal  rights 
are  involved,  when  a  question  depending  upon  a  common  law 
right  arises  in  the  courts  of  the  United  States,  they  must 
look  to  the  law  of  the  states  in  which  the  controversy  origi- 
nates, or  by  the  law  of  which  the  rights  of  the  parties  are  to 

to  the  Act  of  Congress,  we  entertain  the  most  serious  doubts,  whether  it 
•would  not  be  unconstitutional.  No  court  ought,  unless  the  terms  of  an 
act  rendered  it  unavoidable,  to  give  a  construction  to  it  which  should 
involve  a  violation,  however  unintentional,  of  the  Constitution.  The 
terms  of  the  present  act  may  well  be  satisfied  by  limiting  its  operation  to 
modes  of  practice  and  proceeding  in  the  court  below,  without  changing 
the  effect  or  conclusiveness  of  the  verdict  of  the  jury  upon  the  facts 
litigated  at  the  trial.  Nor  is  there  any  inconvenience  from  this  con- 
struction :  for  the  party  has  still  his  remedy,  by  bill  of  exceptions,  to 
bring  the  fact  in  review  before  the  appellate  court,  so  far  as  those  facts 
bear  upon  any  question  of  law  arising  at  the  trial ;  and  if  there  be  any 
mistake  of  the  facts,  the  court  below  is  competent  to  redress  it  by  grant- 
ing a  new  trial. 

"Our  opinion  being  that,  if  the  evidence  were  now  before  us,  it  would 
not  be  competent  for  this  court  to  reverse  the  judgment  for  any  error 
in  the  verdict  of  the  jury  at  the  trial ;  the  refusal  to  allow  that  evidence 
to  be  entered  on  the  record  is  not  matter  of  error,  for  which  the  judg- 
ment can  be  reversed." 
. '  Wheaton  v.  Peters,  8  Peters,  591. 
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bo  determined.^.  But  the  crimina]  jurisdiction  of  the  courts 
of  the  United  States,  in  the  several  states,  has  been  held 
not  to  embrace  offences  at  the  common  law,  but  only  offences 
made  such  by  statute.^  So  also,  it  has  been  held  that  the 
Circuit  Courts  in  the  several  states  have  no  power  to  issue 
a  mandamus  to  an  officer  of  the  United  States,  although  a 
mandamus  is  a  common  law  process  to  compel  the  perform- 
ance of  an  official  duty.^  But,  at  the  same  time,  it  appears 
also  to  have  been  held  that  the  authority  to  issue  this  writ 
is  within  the  scope  of  the  judicial  power  of  the  United 
States ;  that  it  has  not  been  communicated  to  the  Circuit 
Courts  in  the  several  states,  but  that  it  is  possessed  by  the 
Circuit  Court  for  the  District  of  Columbia,  as  a  court  of 
general  common  law  powers.'* 

§  19  a.  The  34th  section  of  the  Judiciary  Act,  which 
makes  the  laws  of  the  several  states  rules  of  decision  in 
trials  at  common  law,  in  the  courts  of  the  United  States, 
where  they  apply,  except  where  the  Constitution,  treaties,  or 
statutes  of  the  United  States  otherwise  direct,  applies  only 
to  civil  cases  at  common  law,  and  not  to  criminal  trials. 
The  rules  of  evidence,  therefore,  and  the  rules  which  regu- 
late the  mode  of  proceeding  in  criminal  trials  in  the  courts 
of  the  United  States,  are  the  rules  -which  were  in  force  in 
the  respective  states  in  1789,  unaffected  by  any  subsequent 
state  law.^ 

§  20.  The  Constitution  of  the  United  States,  as  we  have 
seen,  extends  the  judicial  power  to  cases  both  "in  law  and 
equity."  The  distinction  adopted  l)y  this  expression  is  the 
same  as  that  established  in  tlie  juris])rudcnce  of  England  ; 
and  under  it,  tlie  E(iuity  Jurisprudence  of  the  courts  of  the 

'  Ibid.,  Judiciary  Act  of  1789,  §  34. 

2  United  States  v.  Hudson  &  Goodwin,  7  Crancli,  32.  Same  v.  Coo- 
lidge,  1  Wheaton,  415.     But  see  the  doubts  expressed  in  the  latter  case. 

3  M'Intire  v.  Wood,  7  Cranch,  504.  M'Clung  v.  Sillimau,  G  Wheaton,  598. 
*  Kendall  v.  The  United  States,  12  Peters,  524. 

5  The  United  States  v.  Reid,  12  Howard,  3G1. 
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United  States  embraces  generally  the  same  matters  of  juris- 
diction and  modes  of  remedy,  which  belong  to  the  courts  of 
equity  in  England,  as  distinguished  from  the  cases  and  reme- 
dies appropriate  to  the  courts  of  common  law.' 

§  21.  The  Judiciary  Act,  in  its  distribution  of  jurisdiction, 
recognises  the  same  distinction  between  suits  "at  common 
law  and  in  equity  ;"2  and  it  declares  "That  suits  in  equity 
shall  not  be  sustained  in  either  of  the  courts  of  the  United 
States,  ni  any  case  where  plain,  adequate,  and  complete  re- 
medy maybe  had  at  law."^  This  clause  has  been  held  neither 
to  narrow^  nor  enlarge  the  equity  jurisdiction  of  the  courts  of 
the  United  States,  as  compared  with  the  general  boundaries 
of  Equity  Jurisprudence.  The  Supreme  Court  of  the  United 
States  have  declared  that  this  clause  is  merely  declaratory, 
and  that  it  makes  no  alteration  whatever  in  the  rules  of 
equity  on  the  subject  of  legal  remedy.  It  is  not  enough  that 
there  is  a  remedy  at  law  ;  it  must  be  plain  and  adequate, 
or,  in  other  words,  as  practical  and  efficient  to  the  ends  of 
justice  and  its  prompt  administration,  as  the  remedy  in  equity.'' 

§  22.  The  purpose  of  the  statute,  therefore,  is,  to  leave 
the  concurrent  jurisdiction  of  courts  of  equity  and  courts  of 
law  to  be  regulated  by  the  general  principles  which  determine 
the  proper  subjects  of  equitable  relief  in  England.  Thus, 
in  cases  of  fraud,  courts  of  law  may  afford  relief;  but  there 
is  a  concurrent  jurisdiction  in  courts  of  equity,  in  cases  where 
the  remedy  at  law  is  not  adequate  and  complete  for  all  the 
purposes  for  which  the  plaintiff  may  claim  relief.  Thus,  a 
bill  in  equity  will  lie  in  a  Circuit  Court  of  the  United  States, 
to  rescind  an  agreement  for  the  sale  and  purchase  of  lands, 
on  the  ground  of  fraud,  notwithstanding  judgment  has  been 

'  1  Story's  Eq..  Jurispr.  |  57  ;  Robinson  v.  Campbell,  3  Wheat.  212, 
221,  223;  Parsons  y.  Bedford,  3  Peters,  433,  447;  3  Story's  Commen- 
taries on  the  Constitution,  &c.,  506,  507  ;  U.  S.  v.  Howland,  4  Wheat.  115. 

2  Act  of  24  Sept.,  1789,  |  11 .  ^  Ibid,  g  16. 

^  Boyce's  Executors  v.  Grundy,  3  Peters,  210  ;  United  States  v.  How- 
land,  4  Wheat.  108,  115  ;  Bean  v.  Smith,  2  Mason,  252,  270. 
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obtained  in  an  action  at  law,  against  the  plaintiff',  for  the 
amount  agreed  to  be  paid,  and  notwithstanding  he  might 
have  set  up  the  fraud  in  defence  to  that  action,  because  the 
remedy  was  partial  and  might  not  have  terminated  the  con- 
troversy.^ So  too,  it  has  been  held,  that  the  Circuit  Courts 
have  concurrent  jurisdiction,  in  equity,  with  courts  of  law, 
in  all  cases  of  fraud,  including  fraud  in  obtaining  judgments 
and  decrees  in  other  courts:  that  there  is  but  one  exception 
to  this,  and  that  is,  fraud  in  obtaining  a  will  of  real  or  per- 
sonal estate,  which  is  exclusively  examinable  in  the  tribunal 
having  the  jurisdiction  of  the  probate  of  wills.^ 

§  23.  With  regard  to  this  exception,  the  grounds  on  which 
it  rests  have  been  somewhat  narrowed  by  the  Supreme 
Court  of  the  United  States.  In  a  case  where  probate  of  a 
will  had  been  fraudulently  obtained,  and  a  bill  in  equity  was 
filed  by  the  legatee  under  a  subsequent  will,  alleging  the 
fraud,  and  alleging  that  the  subsequent  will  had  been 
destroyed  or  suppressed  by  the  defendants,  and  praying  that 
eff'ect  be  given  to  the  latter  will,  and  ,that  the  former  be 
revoked ;  it  was  held,  that  although  no  title  could  be  set  up 
under  the  later  will  until  it  had  been  proved,  the  complain- 
ants were  entitled  to  answers  from  the  defendants  in  regard 
to  both  wills,  to  be  used  as  evidence  in  the  Court  of  Probate 
in  establishing  the  one  and  revoking  the  other  ;  and  that  if 
the  Court  of  Probate  should  refuse  to  take  jurisdiction,  from 
a  defect  of  power  to  bring  the  parties  before  it,  lapse  of  time, 
or  any  other  ground,  it  might  become  the  duty  of  the 
Circuit  Court,  having  the  parties  before  it,  to  re(piire  them 
to  go  before  the  Court  of  Probate,  and  consent  to  the  proof 
of  the  later  Avill,  and  the  revocation  of  the  earlier  one.  It  was 
also  intimated  by  the  court,  that  if  this  procedure  should  fail  to 
procure  the  requisite  action  on  both  wills,  perhaps  the  powers 
of  a  court  of  chancery  might  afford  a  remedy,  where  the  right 
was  clear,  by  establishing  the  Avill  of  later  date.^ 

'  Boyce's  Executors  v.  Grundy,  3  Peters,  210,  215. 
2  Gould  V.  Gould,  3  Story,  51C,   53G  ;    Gaines   and  Ux.  v.  Chew,   2 
Howard,  G19,  645.  '  Ibid.  G19,  644. 
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§  24.  In  another  aspect  of  this  case,  also,  an  important 
question  of  equity  jurisdiction  was  determined.  The  com- 
plainant claimed  as  heir-at-law,  as  well  as  legatee  under  the 
more  recent  will.  The  property  of  the  testator  had  heen 
sold  under  the  former  will  to  various  parties,  who  were 
charged  as  having  notice  of  the  fraud  of  the  executors  in 
setting  up  and  establishing  it.  In  this  form  of  procedure, 
the  will  thus  fraudulently  established  was  brought  before  the 
court  collaterally,  and  the  relief  sought  by  the  complainant 
did  not  require  its  revocation.  If  this  proceeding  had  been 
between  the  heir-at-law  and  the  devisee  only,  a  court  of  law 
would  have  been  competent  to  give  a  plain  and  adequate 
remedy;  but  as  the  functions  of  the  executors  under  the 
fraudulent  will  had  been  long  terminated,  and  the  property, 
both  real  and  personal,  had  passed  into  the  hands  of  numer- 
ous purchasers,  under  various  circumstances,  which  could  be 
proved  only  by  their  answers,  and  which  entered  into  the 
question  of  fraud,  it  was  held,  that  a  court  of  law  could  not 
give  adequate  relief,  and  that  the  powers  of  a  court  of  equity 
were  necessary  to  do  complete  justice  between  the  parties.^ 

§  24  a.  So,  too,  the  courts  of  the  United  States,  as  courts 
of  equity,  possess  jurisdiction  to  maintain  suits  in  favor  of 
legatees  and  .distributees  for  their  portion  of  an  estate, 
notwithstanding  there  may  be  a  remedy  at  law  on  the 
administration  bond ;  this  class  of  cases  being  of  concurrent 
and  not  of  exclusive  jurisdiction.^  In  like  manner,  the 
circuit  courts,  as  courts  of  equity,  have  concurrent  juris- 
diction with  courts  of  law,  in  cases  of  dower,  especially 
where  partition,  discovery,  or  account  is  prayed,  and  in 
cases  of  sale  where  the  parties  are  willing  that  a  sum  in 
gross  should  be  given  in  lieu  of  dower.^  Where  the  plain- 
tiff has  a  remedy  at  law,  and  there  is  no  other  ground  for 
coming  into  a  court  of  equity  than  discovery,  if  the  facts 
essential  to  the  claim  are  exclusively  within  the  knowledge 
of  the  defendant,  he  may  be  required  to  disclose  them   in 

'  Gaines  et  Ux.  v.  Chew  et  al.,  647  et  seq. 

2  Pratt  V.  Northam,  5  Mason,  95.      ^  Herbert  v.  Wren,  7  Cranch,  370. 
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a  court  of  equity,  and  tlie  court  being  thus  rightfully  in 
possession  of  the  cause,  will  proceed  to  determine  the  whole 
matter ;  but  if  the  defendant  disclose  nothing,  and  the 
plaintifi"  supports  his  claim  by  evidence  in  his  own  possession, 
unaided  by  the  confessions  of  the  defendant,  lie  will  be  left 
to  assert  his  rights  at  law.^  So,  too,  in  all  cases  of  concur- 
rent jurisdiction,  the  court  that  first  has  possession  of  the 
subject  must  decide  it ;  and  if  the  question  has  been  already 
decided  in  a  court  of  law,  it  cannot  be  reviewed  in  a  court 
of  equity,  without  the  suggestion  of  some  equitable  circum- 
stance, of  which  the  party  could  not  avail  himself  at  law.^ 

§  25.  The  jurisdiction  of  courts  of  equity,  in  cases  of 
nuisance,  may  be  exercised  at  the  suit  of  private  persons, 
notwithstanding  there  is  a  remedy  at  law,  where  there  is  im- 
minent danger  of  irreparable  mischief  before  the  law  can  act.^ 

§  2G.  Such  are  some  of  the  principal  illustrations,  which 
show  that  the  jurisdiction  of  the  courts  of  the  United 
States,  as  courts  of  equity,  is  co-extensive  with  the  general 
equity  jurisdiction  administered  by  other  courts  of  equity, 
possessing  the  full  chancery  powers  known  as  such  in  English 
and  American  jurisprudence.  A  statement  of  the  outline 
of  those  powers  belongs  to  a  treatise  on  Equity  Jurispru- 
dence, rather  than  to  the  present  Avork.  But  having  con- 
sidered what,  in  general,  must  be  the  remedy  at  law  to 
deprive  a  party  of  a  remedy  in  equity,  we  have  now  to 
consider  in  what  forum  such  legal  remedy  must  be  found,  in 
order  to  exclude  the  equity  jurisdiction  of  the  courts  of  the 
United  States. 

§  27.  The  right  of  a  party  to  sue  in  the  courts  of  the 
United  States,  depends  upon  his  citizenship  and  the  citizen- 

'  Russell  V.  Clark's  Executors,  1  Cranch,  G9,  89. 
2  Smith  V.  M'lver,  9  Wheaton,  532. 

^  City  of  Georgetown  v.  The  Alexandria  Canal  Company,  12  Peters, 
91,  99. 
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ship  of  the  opposite  party,  or  upon  the  subject-matter  of  the 
controversy.  The  equity  jurisdiction  of  the  courts  of  the 
United  States  is  the  same  in  all  the  states,  and  depends 
upon  the  principles  of  general  equity  jurisprudence.  It 
cannot,  therefore,  be  affected  by  any  local  statute,  or  any 
local  legal  remedy,  unless  such  remedy  has  been  adopted  for 
the  courts  of  the  United  States  by  virtue  of  some  Act  of 
Congress.  It  has  accordingly  been  held  that  the  equity 
jurisdiction  of  the  Circuit  Court,  to  maintain  a  bill  for  the 
redemption  of  mortgaged  premises,  is  not  ousted  by  the  ex- 
istence of  a  local  statute  remedy  at  law  ;^  that  it  is  not 
ousted  of  a  suit  in  favor  of  legatees  or  distributees  for  their 
portions  of  the  estate  of  a  deceased,  by  the  existence  of  a 
local  remedy  at  law  on  the  administration  bond  f  and  that  a 
bill  in  equity  may  be  maintained  in  the  Circuit  Court  against 
the  debtor  of  the  plaintiff's  debtor,  notwithstanding  a  local 
statute  gives  a  peculiar  remedy  to  a  creditor  against  the 
debtor  of  his  debtor.^ 

§  28.  The  test  to  be  applied,  therefore,  to  determine, 
whether  a  particular  case  falls  within  the  equity  jurisdiction 
of  the  courts  of  theUnited  States,  is,  whether  there  is  a  plain, 
adequate,  and  complete  remedy  at  law  in  the  same  courts." 

'  Gordon  v.  Hobart,  2  Sumner,  401. 

*  Pratt  V.  Northam,  5  Mason,  95. 

3  United  States  v.  Howland,  4  Wheat.  108.  As  to  foreign  creditors  of 
deceased  persons  suing  in  the  courts  of  the  United  States,  see  Williams 
V.  Benedict,  8  Howard,  107. 

*  Robinson  r.  Campbell,  3  Wheaton,  212,  221.  In  this  case,  the  Su- 
preme Court  of  the  United  States,  said :  "By  the  laws  of  the  United  States, 
the  Circuit  Courts  have  cognizance  of  all  suits  of  a  civil  nature  at  com- 
mon law  and  in  equity,  in  cases  which  fall  within  the  limits  prescribed 
by  those  laws.  By  the  34th  section  of  the  Judiciary  Act  of  1789,  it  is 
provided,  that  the  laws  of  the  several  states,  except  where  the  Constitu- 
tion, treaties,  or  statutes  of  the  United  States,  shall  otherwise  require  or 
provide,  shall  be  regarded  as  rules  of  decision  in  trials  at  common  law 
in  the  courts  of  the  United  States  in  cases  where  they  apply.  The  act 
of  May,  1792,  confirms  the  mode  of  proceeding  in  suits  at  common  law 
in  the  courts  of  the  United  States,  and  declares  that  the  modes  of  pro- 
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§  29.  That  the  equity  jurisdiction  of  the  courts  of  the 
United  States  is  the  same  in  all  the  states,  and  that  it  is  not 
affected  by  the  existence  or  non-existence  of  an  equity  juris- 
diction in  the  state  tribunals,  has  been  settled  by  a  series  of 
interesting  decisions,  which  will  be  examined  in  a  subsequent 
part  of  this  work.^ 

ceeding  in  suits  of  equity  sliall  be,  according  to  the  principles,  rules,  and 
usages,  which  belong  to  courts  of  equity,  as  contradistinguished  from 
courts  of  common  law,"  except  so  far  as  may  have  been  provided  for  by 
the  act  to  estaljllsh  the  judicial  courts  of  the  United  States.  It  is  mate- 
rial to  consider  whether  it  was  the  intention  of  Congress,  by  these  provi- 
sions, to  confine  the  courts  of  the  United  States  in  their  mode  of  admi- 
nistering relief  to  the  same  remedies,  and  those  only,  with  all  their 
incidents,  which  existed  in  the  courts  of  the  respective  states.  In  other 
words,  whether  it  was  their  intention  to  give  the  party  relief  in  equity 
only,  when  according  to  such  practice,  a  plain,  adequate,  and  complete 
remedy  could  not  be  had  at  law.  In  some  states  in  the  Union,  no  court 
of  chancery  exists  to  administer  equitable  relief.  In  some  of  those 
states,  courts  of  law  recognise  and  enforce  in  suits  at  law,  all  the  equi- 
table claims  and  rights  which  a  court  of  equity  would  recognise  and 
enforce  ;  in  others  all  relief  is  denied,  and  such  equitable  claims  and 
rights  are  to  be  considered  as  mere  nullities  at  law. 

"A  construction,  therefore,  that  would  adopt  the  state  practice  in  all  its 
extent,  would  at  once  extinguish,  in  such  states,  the  exercise  of  equi- 
table jurisdiction.  The  Acts  of  Congress  have  distinguished  between 
remedies  at  common  law  and  in  equity,  yet  this  construction  would  con- 
found them.  The  court,  therefore,  thinks,  that  to  effectuate  the  purposes 
of  the  legislature,  the  remedies  in  the  courts  of  the  United  States  are  to 
be,  at  common  law  or  in  equity,  not  according  to  the  practice  of  state 
courts,  but  according  to  the  principles  of  common  law  and  equity,  as 
distinguished  and  defined  in  that  country  from  which  we  derive  our 
knowledge  of  those  principles.  Consistently  Avith  this  construction,  it 
maybe  admitted,  that  where  by  the  statutes  of  a  state,  a  title  which  would 
otherwise  be  deemed  merely  equitable,  is  recognised  as  a  legal  title,  or  a 
title  which  would  be  good  at  law  is  under  circumstances  of  an  equitable 
nature  declared  by  such  statutes  to  be  void,  the  rights  of  the  parties,  in 
such  case,  may  be  as  fully  considered  in  a  suit  at  law  in  the  courts  of  the 
United  States,  as  they  would  be  in  any  state  court." 

»  These  cases  are  Livingston  v.  Story,  9  Peters,  G32,  655,  S.  C.  13  Peters, 
359,  3(iH  ;  Ex  parte  Poultney  v.  The  City  of  Lafayette,  12  Peters,  472,  474; 
Ex  parte  Whitney,  13  Peters,  404;  Gains  v.  llelf,  15  Peters,  9  ;  Gains  v. 
Chew,  2  Howard,  G19. 
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§  30.  The  equity  jurisdiction  of  a  court  of  the  United 
States  sitting  in  a  particular  district  is  not  afiFected  by  the 
circumstance  that  lands,  situated  in  another  district,  will 
be  affected  by  the  decree,  unless  the  question  is  a  naked 
question  of  title.  A  suit  in  equity  by  one  who  has  the  prior 
equity  against  one  who  has  obtained  the  legal  with  notice  of 
the  equitable  title,  is  in  its  nature  local,  and  if  it  be  a  mere 
question  of  title,  must  be  tried  in  the  district  Avhere  the  land 
lies.  But  where  the  defendant  is  liable  to  the  plaintiff  in 
consequence  of  contract,  or  as  trustee,  or  as  the  holder  of  a 
legal  title  acquired  by  any  species  of  fraud,  a  court  of  equity 
has  jurisdiction  wherever  the  defendant  may  be  found.^ 

'  Massie  v.  Watts,  G  Cranch,  148,  157.  In  this  case,  Mr.  Ch.  Justice 
Marshall,  said  :  "  This  suit  having  been  originally  instituted,  in  the  court 
of  Kentucky,  for  the  purpose  of  obtaining  a  conveyance  for  lands  lying 
in  the  state  of  Ohio,  an  objection  is  made  by  the  plaintiff  in  error,  who 
was  the  defendant  below,  to  the  jurisdiction  of  the  court  by  which  the 
decree  was  rendered.  Taking  into  view  the  character  of  the  suit  in 
chancery,  brought  to  establish  a  prior  title  originating  under  the  land 
law  of  Virginia  against  a  person  claiming  under  a  senior  patent,  consi- 
dering it  as  a  substitute  for  a  caveat  introduced  by  the  peculiar  circum- 
stances attending  those  titles,  this  court  is  of  opinion,  that  there  is  much 
reason  for  considering  it  as  a  local  action,  and  for  confining  it  to  the 
court  sitting  within  the  state  in  which  the  lands  lie. 

"  Was  this  cause,  therefore,  to  be  considered  as  involving  a  naked 
question  of  title  ;  was  it,  for  example,  a  contest  between  Watts  and 
Powell,  the  jurisdiction  of  the  Circuit  Court  of  Kentucky  would  not  be 
sustained.  But  where  the  question  changes  its  character ;  where  the 
defendant  in  the  original  action  is  liable  to  the  plaintiff,  either  in  conse- 
quence of  contract,  or  as  trustee,  or  as  the  holder  of  a  legal  title  acquired 
by  any  species  of  mala  fides  practised  on  the  plaintiff,  the  principles  of 
equity  give  a  court  jurisdiction  wherever  the  person  may  be  found,  and 
the  circumstance,  that  a  question  of  title  may  be  involved  in  the  inquiry, 
and  may  even  constitute  the  essential  point  on  which  the  case  depends, 
does  not  seem  sufficient  to  arrest  that  jurisdiction. 

"In  the  celebrated  case  of  Penn  v.  Lord  Baltimore,  the  Chancellor  of 
England  decreed  a  specific  performance  of  a  contract  respecting  lands 
lying  in  North  America.  The  objection  to  the  jurisdiction  of  the  court, 
in  that  case,  as  reported  by  Vezey,  was  not  that  the  lands  lay  without 
the  jurisdiction  of  the  court,  but  that,  in  cases  relating  to  boundaries 
between  provinces,  the  jurisdiction  was  exclusively  in  the  king  and 
council.     It  is  in  reference  to  this  objection,  not  to  an  objection  that  the 
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§  30  a.  The  topics  touched  upon  in  this  chapter,  rehiting 
to  the  jurisprudence  to  be  administered  bj  the  courts  of  the 

lands  were  without  his  jurisdiction,  that  the  Chancellor  says:  'This 
court,  therefore,  has  no  original  jurisdiction  on  the  direct  question  of 
the  original  boundaries.'  The  reason  why  it  had  no  original  jurisdiction 
on  this  direct  question  was,  that  the  decision  on  the  extent  of  those 
grants,  including  dominion  and  political  power,  as  well  as  property,  was 
exclusively  reserved  to  tlie  Iving  in  council. 

"In  a  subsequent  part  of  the  opinion,  where  he  treats  of  the  objection 
to  the  jurisdiction  of  the  court,  arising  from  its  inability  to  enforce  its 
decree  in  rem,  he  allows  no  weight  to  that  argument.  The  strict  pri- 
mary decree  of  a  court  of  equity  is,  he  says,  in  personam,  and  may  be 
enforced  in  all  cases  where  the  person  is  within  its  jurisdiction.  In  con- 
firmation of  this  position,  he  cites  the  practice  of  the  courts  to  decree 
respecting  lands  lying  in  Ireland  and  in  the  colonies,  if  the  person, 
against  whom  the  decree  was  prayed,  be  found  in  England.  In  the  case 
of  Arglasse  v.  Muschamp,  1  Vernon,  Y5,  the  defendant,  residing  in 
England,  having  fraudulently  obtained  a  rent-charge  on  lands  lying  in 
Ireland,  a  bill  was  brought  in  England  to  set  it  aside.  To  an  objection 
made  to  the  jurisdiction  of  the  court,  the  Chancellor  replied:  'This  is 
surely  only  a  jest  put  upon  the  jurisdiction  of  this  court  by  the  common 
lawyers;  for  when  you  go  about  to  bind  the  lands,  and  grant  a  seques- 
tration to  execute  a  decree,  then  they  readily  tell  you  that  the  authority 
of  this  court  is  only  to  regulate  a  man's  conscience,  and  ought  not  to 
affect  the  estate,  but  that  is  court  must  agree  in  personam  only ;  and 
when,  as  in  this  case,  you  prosecute  the  person  for  a  fraud,  they  tell  you 
that  you  must  not  intermeddle  here,  because  the  fraud,  though  committed 
here,  concerns  lands  that  lie  in  Ireland,  which  makes  the  jurisdiction 
local,  and  so  wholly  elude  the  jurisdiction  of  this  court.'  The  Chancellor, 
in  that  case,  sustained  his  jurisdiction  on  principle,  and  on  the  authority 
of  Archer  and  Pi'eston,  in  which  case  a  contract  made  respecting  lands 
in  Ireland,  the  title  to  which  depended  on  the  Act  of  Settlement,  was 
enforced  in  England,  although  the  defendant  was  a  resident  of  Ireland, 
and  had  only  made  a  casual  visit  to  England.  On  a  rehearing  before 
Lord  Keeper  North,  this  decree  was  affirmed. 

"  In  the  case  of  the  Earl  of  Kildare  v.  Sir  Morrice  Eustace  and  Fitz- 
gerald, 1  Vern.  419,  it  was  determined  that  if  the  trustee  live  in  England, 
the  Chancellor  may  enforce  the  trust,  although  the  lands  lie  in  Ireland. 

"In  the  case  of  'J'oller  v.  Carteret,  2  Vern.  494,  a  bill  was  sustained 
for  the  foreclosure  of  a  mortgage  of  lands  lying  out  of  the  jurisdiction  of 
the  court,  the  person  of  the  mortgagor  being  within  it. 

"  Subsequent  to  these  decisions  was  the  case  of  Penn  against  Lord 
Baltimore,  1  Vern.  444,  in  which  the  specific  performance  of  a  contract 
for  lands  lying  in  North  America  was  decreed  in  England. 
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United  States,  present  questions  of  great  difficulty  and 
importance,  to  some  of  which  we  may  recur  hereafter.  At 
present,  we  can  only  remark,  that  as  to 'the  common  law, — 
the  34th  section  of  the  Judiciary  Act  having  provided  that 
the  laws  of  the  several  states,  except  where  the  Constitution, 
treaties,  or  statutes  of  the  United  States  otherwise  require 
or  provide,  shall  he  regarded  as  rules  of  decision  in  trials  at 
common  law  in  the  courts  of  the  United  States,  where  they 
apply, — the  common  and  statute  laAV  of  the  several  states  is 
adopted  as  a  rule  of  decision  in  civil  cases. ^  As  to  the  equity 
and  admiralty  systems  of  law,  the  question  is,  whether,  since  the 
Constitution  confers  equity  and  admiralty  jurisdiction,  those 
systems  of  jurisprudence  are  not  to  be  considered  as  parts  of 
the  law  of  the  United  States,  by  adoption.  The  courts  of  the 
United  States  are  to  administer  the  equity  law  in  each  state, 
not  because  the  state  has  such  a  system,  but  because  the  system 
of  equity  is,  by  adoption  through  the  Constitution,  made  part 
of  the  law  which  the  judicial  power  is  to  administer.  This 
system  is  to  be  administered,  not  in  conflict  with,  but  sup- 
plementary to  the  common  and  statute  law  of  the  several 
states ;  as  in  England,  or  in  the  equity  courts  of  the  states 
having  a  chancery  jurisdiction,  it  is  administered  supple- 
mentary to  the  common  and  statute  law.  Still,  notwith- 
standing this  limitation,  and  perhaps  consistently  with  it,  the 
very  difficult  question  may  arise,  how  far  the  common  or 
statute  law  of  a  state  may  avail,  to  abrogate,  change,  or 
affect  the  principles  of  equity  jurisprudence,  as  they  are 
known  and  applied  in  that  system,  which  became  by  adoption 
part  of  the  law  of  the  United  States,  to  be  administered  in 
the  federal  courts. 

"Upon  the  authority  of  these  cases,  and  of  others  which  are  to  be 
found  in  the  books,  as  well  as  upon  general  principles,  this  court  is  of 
opinion  that,  in  a  case  of  fraud,  of  trust,  or  of  contract,  the  jurisdiction 
of  a  court  of  chancery  is  sustainable  wherever  the  person  may  be  found, 
although  lands  not  within  the  jurisdiction  of  that  court  may  be  affected 
by  the  decree.  The  inquiry,  therefore,  will  be,  whether  this  be  an  un- 
mixed question  of  title,  or  a  case  of  fraud,  trust,  or  contract." 

'  U.  S.  V.  Reid,  12  Howard,  361. 
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CHAPTER    11. 

CASES  AFFECTING  AMBASSADORS,  OTHER  PUBLIC  MINISTERS, 
AND    CONSULS. 

§  31.  The  next  class  of  cases  assigned  by  the  Constitution 
to  the  judicial  power  of  the  United  States,  includes  "all 
cases  aifccting  ambassadors,  other  public  ministers,  and 
consuls."  These  cases  were  included  in  the  jurisdiction  of 
the  national  tribunals,  from  motives  of  the  most  important 
national  policy.  Involvinji;  the  relations  of  the  national 
government  with  foreign  powers,  it  is  extremely  fit  that  the 
national  judiciary  should  be  able  to  reach  controversies  of 
this  description. 

§  32.  They  constitute  a  class  of  cases  where  the  nature  of 
the  controversy  is,  in  some  degree,  blended  with  the  charac- 
ter of  the  party.^  An  ambassador,  or  other  public  minister, 
may  be  "affected"  by  a  cause,  according  to  the  meaning  of 
the  Constitution,  and  yet  he  may  not  be  a  party  to  the 
record.  Indeed,  it  Avas  the  obvious  purpose  of  the  Consti- 
tution, not  to  make  the  jurisdiction  in  this  class  of  cases  to 
depend  upon  the  fact  that  the  ambassador  is  a  party,  but  to 
give  the  national  tribunals  jurisdiction  wherever  this  class  of 
public  functionaries  were  "affected."  What  is  the  precise 
force  and  extent  to  be  given  to  this  comprehensive  expres- 
sion, must  depend  in  some  degree  upon  the  great  purposes 
for  which  this  clause  was  introduced  into  the  Constitution." 

>  Osborn  v.  U.  S.  Bank,  9  Wheat.  738,  854. 

*In  Osborn  v.  The  U.  S.  Bank,  9  Wheaton,  854,  the  Supreme  Court 
said:  "If  a  suit  be  brou<,'ht  against  a  foreign  minister,  the  Supreme 
Court  alone  has  original  jurisdiction,  and  this  is  shown  on  the  record. 
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§  33.  Its  object  was  to  insure  to  foreign  ministers  and 
agents,  of  each  of  the  cLasses  designated,  the  protection 
and  immunity  which  the  law  of  nations,  or  the  municipal 
law  of  the  United  States,  accords  to  them.  That  protection 
and  that  immunity  are  not  confined  to  the  person  of  the 
minister  himself.  They  extend,  in  some  degree,  to  those 
who  serve  under  him  in  subordinate  diplomatic  situations, 
and  to  his  family  and  servants.  When,  therefore,  the 
Constitution  of  the  United  States  declares  that  the  judicial 
power  shall  extend  to  all  cases  affecting  a  foreign  minister, 
it  employs  a  broad  expression,  which  must  be  understood  to 
embrace  not  only  cases  in  which  the  minister  has  a  personal 
interest,  but  also  those  cases  where  the  diplomatic  immunity 
and  privileges  of  the  minister  are  invaded  or  involved,  in 
the  person  of  any  one  who  is  entitled  to  claim  them  through 
him,  although  the  minister  himself  may  not  be  a  party  to 
the  proceeding.  In  this  sense,  he  is  clearly  "  aflected," 
since  a  right,  privilege,  or  exemption,  claimed  through  him 
by  virtue  of  his  official  character,  is  involved.  On  the  other 
hand,  if  there  is  involved  no  such  right,  privilege,  or  exemp- 
tion,   claimed  by   the   minister  himself,   or   by   some   one 

But,  suppose  a  suit  to  be  brought  which  afifects  the  iuterest  of  a  foreign 
minister,  or  by  which  the  person  of  his  secretary,  or  his  servant,  is 
arrested.  The  minister  does  not,  by  the  mere  arrest  of  his  secretary,  or 
his  servant,  become  a  party  to  this  suit,  but  the  actual  defendant  pleads 
to  the  jurisdiction  of  the  court,  and  asserts  his  privilege.  If  the  suit 
affects  a  foreign  minister,  it  must  be  dismissed,  not  because  he  is  a  party 
to  it,  but  because  it  affects  him.  The  language  of  the  Constitution  in 
the  two  cases  is  different.  This  court  can  take  cognizance  of  all  cases 
"affecting"  foreign  ministers;  and,  therefore,  jurisdiction  does  not 
depend  on  the  party  named  in  the  record.  But  this  language  changes 
when  the  enumeration  proceeds  to  states.  Why  this  change?  The 
answer  is  obvious.  In  the  case  of  foreign  ministers,  it  was  intended,  for 
reasons  which  all  comprehend,  to  give  the  national  courts  jurisdiction 
over  all  cases  by  which  they  were  in  any  manner  affected.  In  the  case 
of  states,  whose  immediate  or  remote  interests  were  mixed  up  with  a 
multitude  of  cases,  and  who  might  be  affected  in  an  almost  infinite 
variety  of  ways,  it  was  intended  to  give  jurisdiction  in  those  cases  only 
to  which  they  were  actual  parties." 


32  THE    JUDICIAL    POWER. 

throu"-li  liiin,  as  attacliinG;  to  and  flowino;  from  liis  official 
character,  he  cannot  be  "affected"  hj  the  suit  in  the  sense 
of  the  Constitution,  unless  pecuniarily  interested  in  its 
result.  A  pecuniary  interest,  however,  ought,  it  would 
seem,  to  be  direct  and  immediate,  not  remote  and  conse- 
quential. 

§  34.  The  Supreme  Court  have  held  that  when  the  United 
States  proceed  by  indictment  for  an  offence  against  the  law 
of  nations,  and  that  of  the  United  States,  by  an  assault 
committed  upon  a  public  minister  by  an  individual,  it  is  a 
case  which  affects  the  United  States  and  the  person  whom 
they  seek  to  punish,  but  one  in  which  the  minister  himself, 
although  he  was  the  person  injured  by  the  assault,  has  no 
concern,  either  in  the  event  of  the  prosecution,  or  in  the 
costs  attending  it.^ 

§  35.  Who  are  foreign  ministers,  within  the  privileges 
secured  l)y  the  Constitution,  depends  entirely  upon  recogni- 
tion by  the  executive  department  of  the  government.  The 
courts  of  the  United  States  cannot  inquire  whether  a  person, 
recognised  by  the  President  as  a  foreign  minister,  was  duly 
appointed  by  the  government  he  claims  to  represent.  The 
action  of  the  President  is  conclusive.'^  It  seems,  too,  that 
the  diplomatic  character  continues,  until  the  party  has  left 
the  country  to  return  to  his  own,  although  he  may  have 
been  superseded  in  his  functions.  It  was  held  by  the  Su- 
preme Court,  that  the  charge  d'affaires  of  a  foreign  govern- 
ment near  the  United  States,  whose  official  functions  ceased 
on  the  arrival  of  a  minister  of  that  government,  but  who 
was  detained  in  the  United  States  by  circumstances,  was  not 
amenable  to  civil  process.^ 


'  U.  States  V.  Ortiga,  11  Wheat.  467,  4G9. 

2  U.  States  V.  Ortiga,  4  Wash.  C.  C.  R.  531. 

3  Dupont  V.  Pichon,  late  Charge  d'Affaires  of  France,  4  Dallas,.  321. 
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CHAPTER    III. 

CASES   OF   ADMIRALTY   AND    MARITIME   JURISDICTION. 

§  36.  We  no\Y  come  to  one  of  tlie  classes  of  cases  where 
the  jurisdiction  of  the  courts  of  the  United  States  depends 
upon  the  character  of  the  controversy,  without  regard  to  the 
character  of  the  parties,  namely,  "  all  cases  of  admiralty 
and  maritime  jurisdiction." 

§  37.  The  principle  which  defines  the  jurisdiction  granted 
by  these  few  comprehensive  words  is,  that  it  embraces  what 
was  known  and  understood  in  the  United  States,  as  the 
admiralty  and  maritime  jurisdiction,  at  the  time  when  the 
Constitution  was  adopted.^  Much  controversy  has  existed, 
and  there  has  been  some  discrepancy  between  the  authorita- 
tive decisions  as  to  the  nature  and  extent  of  this  jurisdiction. 
But  the  general  and  uniform  interpretation  has  pointed  to  a 
division  of  the  subjects  of  this  jurisdiction  into  two  great 
branches ;  the  one  depending  purely  upon  the  locality  of  the 
act  done,  which  is  the  subject  of  controversy,  and  the  other 
depending  upon  the  nature  of  the  contract  which  forms  the 
subject  of  the  suit,  in  which,  indeed,  the  locality  where  it 
was  to  be  performed  enters  as  an  ingredient.  The  class  of 
cases,  in  reference  to  which  the  jurisdiction  depends  purely 
upon  locality,  may  be  subdivided  into  three  :  viz.,  1,  Cap- 
tures made  jui'e  belli  upon  certain  waters,  and  all  questions 
of  prize  and  their  incidents  arising  therefrom ;  2,  Crimes 

'The  Propeller  Genesee  Chief,  &c.,  v.  Fitzhugh,  12  Howard,  443 ; 
The  New  Jersey  Steam  Navigation  Co.  v.  The  Merchants'  Bank,  6 
Howard,  344;  Waring  v.  Clarke,  5  Howard,  441. 
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and  offences  against  the  laws  of  the  United  States  committed 
upon  tlie  same  waters ;  3,  Civil  acts,  torts,  and  injuries 
committed  upon  the  same  waters,  not  under  claim  or  color  of 
exercising  the  rights  of  war,  as  assaults  and  personal 
injm-ics,  collisions  of  ships,  illegal  seizures  or  depredations 
upon  property,  illegal  dispossession  of  ships,  seizures  for 
breaches  of  revenue  laws,  and  salvage  services. 

§  38.  And  here  the  question  arises,  which  has  led  to  a  con- 
flict of  decisions,  as  to  the  locality  on  which  the  whole  juris- 
diction depends.  What  are  the  waters,  embraced  within  the 
admiralty  and  maritime  jurisdiction  conferred  by  the  Consti- 
tion,  and  over  which  it  is  competent  to  Congress  to  extend 
that  jurisdiction  ?  '  With  reference  to  this  inquiry,  it  is  to 
be  observed,  in  the  first  place,  that  no  doubt  has  been  enter- 
tained, that  it  embraces  what  are  called  the  "high  seas,"  an 
expression  in  which  are  included  all  tide-waters,  up  to  the 
line  of  high  water  mark.^  The  doubt  has  been  with  reference 
to  other  waters,  where  the  tide  docs  not  ebb  and  flow ; — 
whether  the  Constitution  intended  to  limit  the  admiralty 
jurisdiction  to  what  are  technically  called  the  "  high  seas," 
or  whether  it  extends  to  any  and  what  waters  above  and 
beyond  the  line  of  high  water  mark  ?  Upon  this  question, 
before  noticing  the  recent  decision  of  the  Supreme  Court  of 
the  United  States,  which  has  reversed  former  constructions 
of  the  Constitution,  it  will  be  proper  to  state  the  result  of 
previous  cases. 

§  39.  The  doctrine  which  had  been  acted  upon  until  very 
recently,  in  reference  to  the  admiralty  jurisdiction,  was,  that 
in  cases  dependent  upon  locality,  the  jurisdiction  is  limited 
to  the  sea,  and  to  tide  Avaters,  as  far  as  the  tide  flows,  and 
that  it  does  not  reach  beyond  high  water  mark.  Thus,  it 
was  held  that  under  tliis  clause  of  the  Constitution,  the 

>  United  States  v.  Coombs,  12  Peters,  72  ;  The  Thomas  JefFerson,  10 
Wheat.  428  ;  The  Steamboat  Orleans  v.  Phoebus,  11  Peters,  175  ;  War- 
in"  V.  Chxrke,  5  Howard.  441. 
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authority  of  Congress  does  not  extend  to  the  punishment  of 
offences  committed  above  and  beyond  high  water  mark  ;^  that 
the  admiralty  jurisdiction,  in  cases  of  part  owners,  does  not 
extend  to  a  vessel,  whose  substantial  employment  is  above 
tide  water,  although  one  terminus  of  her  usual  voyages  may 
have  been  in  tide  water  f  and  that  it  does  not  embrace  a 
suit  for  wages,  where  the  service  is  performed  mainly  upon 
waters  that  are  not  tide  waters,  although  it  might  embrace 
a  case  where  the  service  was  essentially  maritime,  although 
the  voyage  commenced  above  the  ebb  and  flow  of  the  tide.^ 
These  decisions,  therefore,  had  given  an  interpretation  to 
the  Constitution,  which  confined  the  admiralty  jurisdiction, 
so  far  as  it  depended  upon  locality,  to  tide  waters. 

§  40.  But  the  recent  enactment  of  an  Act  of  Congress, 
giving  to  certain  of  the  courts  of  the  United  States  admiralty 
jurisdiction  in  certain  cases  arising  upon  the  western  lakes 
and  rivers,  has  led  to  a  revision  of  this  doctrine,  and  to  a 
much  broader  construction  of  the  Constitution.  It  is  now 
settled  that  the  admiralty  jurisdiction  is  not  limited  to  tide 
waters,  but  extends  to  all  public  navigable  lakes  and  rivers, 
where  commerce  is  carried  on  between  different  States,  or 
with  a  foreign  nation.  The  case  in  which  this  question  arose 
was  a  proceeding  in  rem  for  a  collision  upon  the  waters  of 
Lake  Ontario,  instituted  under  the  Act  of  Congress,  extend- 
ing the  jurisdiction  of  the  district  courts  to  certain  cases 
upon  the  lakes  and  navigable  waters  connecting  the  same.'' 
The  Supreme  Court  of  the  United  States  said  : — 

"  When  the  Act  of  Congress  was  passed,  under  which 
these  proceedings  were  had,  serious  doubts  were  entertained 
of  its  constitutionality.  The  language  and  decision  of  this 
court,  whenever  a  question  of  admiralty  jurisdiction  had 
come  before  it,  seemed  to  imply  that  under  the  Constitution 

'  United  States  v.  Coombs,  12  Peters,  75,  78. 

2  Steamboat  Orleans  v.  Phoebus,  11  Peters,  175. 

3  The  Thomas  Jefferson,  10  Wheat.  428. 

*  The  Propeller  Genesee  Chief  v.  Fitzhugh,  12  Howard,  443,  451. 
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of  the  United  States,  the  jurisdiction  was  confined  to  tide 
waters.  Yet  the  conviction  that  this  definition  of  admiralty 
powers  was  narrower  than  the  Constitution  contcmphxted, 
has  been  growing  stronger  every  day  with  the  growing  com- 
merce on  the  lakes  and  navigable  rivers  of  the  Western 
States.  And  the  difficulties  which  the  language  and  deci- 
sions of  this  court  had  thrown  in  the  way,  of  extending  it  to 
these  waters,  have  perhaps  led  to  the  inquiry  whether  the 
law  in  question  could  not  be  supported  under  the  power 
granted  to  Congress  to  regulate  commerce.  This  proposi- 
tion has  been  maintained  in  a  recent  work  upon  the  jurisdic- 
tion, law,  and  practice  of  the  courts  of  the  United  States 
in  admiralty  and  maritime  causes,  which  is  entitled  to  much 
respect,  and  the  same  ground  has  been  taken  in  the  argument 
of  the  case  before  us. 

"  The  law,  however,  contains  no  regulations  of  commerce  ; 
nor  any  provision  in  relation  to  shipping  and  navigation  on 
the  lakes.  It  merely  confers  a  new  jurisdiction  on  the  dis- 
trict courts  ;  and  this  is  its  only  object  and  purpose.  It  is 
entitled  '  An  act  extending  the  jurisdiction  of  the  district 
courts  to  certain  cases  upon  the  lakes  and  navigable  waters 
connecting  the  same  ;'  and  the  enacting  clause  conforms  to 
the  title.  It  declares  that  these  courts  shall  have,  possess, 
and  exercise  the  same  jurisdiction  in  matters  of  contract  and 
tort,  arising  in,  or  upon,  or  concerning  steamboats  and  other 
vessels  of  twenty  tons  burden  and  upwards,  enrolled  and 
licensed  for  the  coasting  trade,  and  at  tlie  time  employed  in 
business  of  commerce  and  navigation  between  ports  and 
places  in  diiferent  states  and  territories,  as  was  at  the  time 
of  the  passage  of  the  law  possessed  and  exercised  by  the 
district  courts  in  cases  of  like  steamboats  and  other  vessels 
employed  in  navigation  and  commerce  on  the  high  seas,  or 
tide  waters  within  the  admiralty  and  maritime  jurisdiction 
of  the  United  States. 

"  It  is  evident,  therefore,  from  the  title  as  well  as  the 
body  of  the  law,  that  Congress,  in  passing  it,  did  not  intend 
to  exercise  their  power  to  regulate  commerce  ;  nor  to  derive 
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their  authority  from  that  article  of  the  Constitution.  And 
if  the  constitutionality  of  this  law  is  supported  as  a  regula- 
tion of  commerce,  we  shall  impute  to  the  Legislature  the 
exercise  of  a  power  which  it  has  not  claimed  under  that 
clause  of  the  Constitution  ;  and  which  we  have  no  reason  to 
suppose  it  deemed  itself  authorized  to  exercise. 

"Indeed,  it  would  be  inconsistent  with  the  plain  and  ordi- 
nary meaning  of  words,  to  call  a  law  defining  the  jurisdiction 
of  certain  courts  of  the  United  States  a  regulation  of  com- 
merce. This  law  gives  jurisdiction  to  a  certain  extent  over 
commerce  and  navigation,  and  authorizes  the  court  to  ex- 
pound the  laws  that  regulate  them.  But  the  jurisdiction  to 
administer  the  existing  laws  upon  these  subjects  is  certainly 
not  a  regulation  within  the  meaning  of  the  Constitution. 
And  this  Act  of  Congress  merely  creates  a  tribunal  to  carry 
the  laws  into  execution,  but  does  not  prescribe  them. 

"Nor  can  the  jurisdiction  of  the  courts  of  the  United 
States  be  made  to  depend  on  regulations  of  commerce. 
They  are  entirely  distinct  things,  having  no  necessary  con- 
nexion with  one  another,  and  are  conferred  in  the  Constitu- 
tion by  separate  and  distinct  grants.  The  extent  of  the 
judicial  power  is  carefully  defined  and  limited,  and  Congress 
cannot  enlarge  it  to  suit  even  the  wants  of  commerce,  nor 
for  the  more  convenient  execution  of  its  commercial  regula- 
tions. And  the  limits  fixed  by  the  Constitution  to  the 
judicial  authority  of  the  courts  of  the  United  States  would 
form  an  insuperable  objection  to  this  law,  if  its  validity  de- 
pended upon  the  commercial  power. 

"  This  power  is  as  extensive  upon  land  as  upon  water.  The 
Constitution  makes  no^distinction  in  that  respect.  And  if 
the  admiralty  jurisdiction,  in  matters  of  contract  and  tort 
which  the  courts  of  the  United  States  may  lawfully  exercise 
on  the  high  seas,  can  be  extended  to  the  lakes,  under  the 
power  to  regulate  commerce,  it  can  with  the  same  propriety 
and  upon  the  same  construction  be  extended  to  contracts 
and  torts  on  land,  when  the  commerce  is  between  different 
states.     And  it  may  embrace,  also,  the  vehicles  and  persons 
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engaged  in  carrying  it  on.  It  would  be  in  the  power  of 
Congress  to  confer  admiralty  jurisdiction  upon  its  courts, 
over  the  cars  engaged  in  transporting  passengers  or  mer- 
chandise from  one  state  to  another,  and  over  the  persons 
engaged  in  conducting  them,  and  deny  to  the  parties  the 
trial  by  jury.  Now  the  judicial  power,  in  cases  of  admiralty 
and  maritime  jurisdiction,  has  never  been  supposed  to  extend 
to  contracts  made  on  land  and  to  be  executed  on  land.  But 
if  the  power  of  regulating  commerce  can  be  made  the 
foundation  of  jurisdiction  in  its  courts,  and  a  new  and 
extended  admiralty  jurisdiction,  beyond  its  heretofore  known 
and  admitted  limits,  may  be  created  on  water  under  that 
authority,  the  same  reason  would  justify  the  same  exercise 
of  power  on  land. 

"  Besides,  the  jurisdiction  established  by  this  Act  of 
Congress  does  not  depend  on  the  residence  of  the  parties. 
And  under  the  admiralty  powers  conferred  on  the  district 
courts,  they  are  authorized  to  proceed  in  rem  or  in  i^erso- 
nam  in  the  cases  mentioned  in  the  law,  although  the  parties 
concerned  are  citizens  of  the  same  state.  If  the  lakes  and 
waters  connecting  them  are  within  the  admiralty  and  mari- 
time jurisdiction,  as  conferred  by  the  Constitution,  then 
undoubtedly  this  authority  may  be  lawfully  exercised,  be- 
cause this  jurisdiction  depends  upon  the  place,  and  not  upon 
the  residence  of  the  parties. 

"But  if  the  admiralty  jurisdiction  is  confined  to  tide 
water,  the  courts  of  the  United  States  can  exercise  over  the 
waters  in  question  nothing  more  than  ordinary  jurisdiction 
in  cases  at  common  law  and  equity.  And  in  cases  of  this 
description  they  have  no  jurisdiction,  if  the  parties  are 
citizens  of  the  same  state.  This  being  an  express  limitation 
in  the  grant  of  judicial  power,  no  Act  of  Congress  can 
enlarge  it.  And  if  the  validity  of  the  Act  of  1845  de- 
pended upon  the  power  to  regulate  commerce,  it  would  be 
unconstitutional,  and  could  confer  no  authority  on  the  dis- 
trict courts. 

"  If  this  law,  therefore,  is  constitutional,  it  must  be  sup- 
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ported  on  the  ground  that  the  lakes  and  navigable  waters 
connecting  them  are  within  the  scope  of  admiralty  and 
maritime  jurisdiction,  as  known  and  understood  in  the 
United  States  when  the  Constitution  was  adopted. 

"If  the  meaning  of  these  terms  was  now  for  the  first  time 
brought  before  this  court  for  consideration,  there  could,  we 
think,  be  no  hesitation  in  saying  that  the  lakes  and  their  con- 
necting waters  were  embraced  in  them.  These  lakes  are,  in 
truth,  inland  seas.  Different  states  border  on  them  on  one 
side,  and  a  foreign  nation  on  the  other.  A  great  and  grow- 
ing commerce  is  carried  on  upon  them  between  different 
states  and  a  foreign  nation,  which  is  subject  to  all  the  inci- 
dents and  hazards  that  attend  commerce  on  the  ocean. 
Hostile  fleets  have  encountered  on  them,  and  prizes  have 
been  made ;  and  every  reason  which  existed  for  the  grant  of 
admiralty  jurisdiction  to  the  general  government  on  the 
Atlantic  seas,  applies  with  equal  force  to  the  lakes.  There 
is  an  equal  necessity  for  the  instance  and  for  the  prize  power 
of  the  admiralty  court  to  administer  international  law,  and 
if  the  one  cannot  be  established  neither  can  the  other. 

"Again,  the  Union  is  formed  upon  the  basis  of  equal  rights, 
among  all  the  states.  Courts  of  admiralty  have  been  found 
necessary  in  all  commercial  countries,  not  only  for  the 
safety  and  convenience  of  commerce,  and  the  speedy  deci- 
sion of  controversies,  where  delay  would  often  be  ruin,  but 
also  to  administer  the  law  of  nations  in  a  season  of  wars, 
and  to  determine  the  validity  of  captures  and  questions  of 
prize  or  no  prize  in  a  judicial  proceeding.  And  it  would  be 
contrary  to  the  first  principles  on  which  the  Union  was 
formed,  to  confine  these  rights  to  the  state  bordering  on  the 
Atlantic,  and  to  the  tide-water  rivers  connected  with  it,  and 
to  deny  them  to  the  citizens  who  border  on  the  lakes,  and 
the  great  navigable  streams  which  flow  through  the  Western 
States.  Certainly  such  was  not  the  intention  of  the  framers 
of  the  Constitution ;  and  if  such  be  the  construction  finally 
given  to  it  by  this  court,  it  must  necessarily  produce  great 
public  inconvenience,  and,  at  the  same  time,  fail  to  accom- 
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plish  one  of  the  great  objects  of  the  framers  of  the  Consti- 
tution :  that  is,  a  perfect  equality  in  the  rights  and  the 
privileges  of  the  citizens  of  the  different  states ;  not  only  in 
the  laws  of  the  general  government,  but  in  the  mode  of 
administering  them.  That  equality  does  not  exist,  if  the 
commerce  on  the  lakes  and  on  the  navigable  waters  of  the 
West  are  denied  the  benefits  of  the  same  courts  and  the 
same  jurisdiction  for  its  protection,  which  the  Constitution 
secures  to  the  states  bordering  on  the  Atlantic. 

"  The  only  objection  made  to  this  jurisdiction  is,  that 
there  is  no  tide  in  the  lakes  or  the  waters  connecting  them ; 
and  it  is  said  that  the  admiralty  and  maritime  jurisdiction, 
as  known  and  understood  in  England  and  this  country  at 
the  time  the  Constitution  was  adopted,  was  confined  to  the 
ebb  and  flow  of  the  tide. 

"  Now  there  is  certainly  nothing  in  the  ebb  and  flow  of 
the  tide  that  makes  the  waters  peculiarly  suitable  for  admi- 
ralty jurisdiction,  nor  anything  in  the  absence  of  a  tide  that 
renders  it  unfit.  If  it  is  a  public  navigable  water,  on  which 
commerce  is  carried  on  between  diff'crent  states  or  nations^ 
the  reason  for  the  jurisdiction  is  precisely  the  same.  And  if 
a  distinction  is  made  on  that  account,  it  is  merely  arbitrary, 
without  any  foundation  in  reason,  and,  indeed,  would  seem 
to  be  inconsistent  with  it. 

"  In  England,  undoubtedly  the  writers  upon  the  subject, 
and  the  decisions  in  its  courts  of  admiralty,  always  speak  of 
the  jurisdiction  as  confined  to  tide-waters.  And  this  defini- 
tion in  England  was  a  sound  and  reasonable  one,  because 
there  was  no  navigable  stream  in  the  country  beyond  the 
ebb  and  flow  of  the  tide ;  nor  any  place  where  a  port  could 
be  established  to  carry  on  trade  with  a  foreign  nation,  and 
where  vessels  could  enter  or  depart  with  cargoes.  In 
England,  therefore,  tide-water  and  navigable  water  are 
synonymous  terms,  and  tide-water,  with  a  few  small  and 
unimportant  exceptions,  meant  nothing  more  than  public 
rivers,  as  contradistinguished  from  private  ones ;  and  they 
took  the  ebb  and  flow  of  the  tide  as  the  test,  because  it  was 
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a  convenient  one,  and  more  easily  determined  the  character 
of  the  river.  Hence  the  established  doctrine  in  England, 
that  the  admiralty  jm-isdiction  is  confined  to  the  ebb  and 
flow  of  the  tide.  In  other  words,  it  is  confined  to  public 
navigable  Avaters. 

"At   the  time  the  Constitution  of  the  United  States  was 
adopted,  and  our  courts  of  admiralty  went  into  operation, 
the  definition   which    had    been    adopted   in   England   was 
equally  proper  here.      In  the  old  thirteen   states  the  far 
greater  part  of  the  navigable  waters  are  tide-waters.     And 
in  the  states  which  were  at  that  period  in  any  degree  com- 
mercial, and  where  courts  of  admiralty  were  called   on  to 
exercise  their  jurisdiction,  every  public  river  was  tide-water 
to  the  head  of  navigation.     And,  indeed,  until  the  discovery 
of  steamboats,  there  could  be  nothing  like  foreign  commerce 
upon  waters  with  an  unchanging  current  resisting  the  upward 
passage.     The  courts  of  the  United  States,  therefore,  na- 
turally adopted  the  English  mode  of  defining  a  public  river, 
and  consequently  the  boundary  of  admiralty  jurisdiction.    It 
measured  it  by  tide-water.     And  that  definition  having  found 
its  way  into  our  courts,  became,  after  a  time,  the  familiar 
mode  of  describing  a  public  river,  and  was  repeated  as  cases 
occurred,  without  particularly  examining  whether  it  was  as 
universally  applicable  in  this  country  as  it  was  in  England. 
If  there  were  no  waters  in  the  United  States  which  are  pub- 
lic, as  contradistinguished  from  private,  except  where  there 
is  tide,  then  unquestionably  here  as  well  as  in  England,  tide- 
water must  be   the  limits  of  admiralty  power.     And  as  the 
English  definition  was  adopted  in  our  courts,  and  constantly 
used  in  judicial  proceedings  and  forms  of  pleading,  borrowed 
from  England,  the  public  character  of  the  river  was  in  pro- 
cess of  time  lost  sight  of,  and  the  jurisdiction  of  the  admi- 
ralty treated  as  if  it  was  limited  by  the  tide.     The  descrip- 
tion of  a  public  navigable  river  was  substituted  in  the  place 
of  the  thing  intended  to  be  described.     And  under  the  na- 
tural influence  of  precedents  and  established  forms,  a  defini- 
tion originally  correct  was  adhered  to  and  acted  on,  after  it 
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had  ceased,  from  a  change  in  circumstances,  to  be  the  true 
description  of  public  waters.  It  was  under  the  influence  of 
these  precedents  and  this  usage,  that  the  case  of  the  Thomas 
Jefferson,  10  Wheat.  428,  was  decided  in  this  court ;  and 
the  jurisdiction  of  the  courts  of  admiralty  of  the  United 
States  declared  to  be  limited  to  the  ebb  and  flow  of  the  tide. 
The  Steamboat  Orleans  v.  Phoebus,  11  Pet.  175,  afterwards 
followed  this  case,  merely  as  a  point  decided. 

"It  is  the  decision  in  the  case  of  the  Thomas  Jefferson 
which  mainly  embarrasses  the  court  in  the  present  inquiry. 
"We  arc  sensible  of  the  great  weight  to  which  it  is  entitled. 
But  at  the  same  time  we  are  convinced  that,  if  we  follow 
it,  we  follow  an  erroneous  decision  into  which  the  court  fell 
when  the  great  importance  of  the  question  as  it  now  presents 
itself  could  not  be  foreseen;  and  the  subject  did  not  there- 
fore receive  that  deliberate  consideration  which  at  this  time 
would  have  been  given  to  it  by  the  eminent  men  who  presided 
here  when  that  case  was  decided.  For  the  decision  was 
made  in  1825,  when  the  commerce  on  the  rivers  of  the 
West  and  on  the  lakes  was  in  its  infancy,  and  of  little  im- 
portance, and  but  little  regarded  compared  with  tliat  of  the 
present  day. 

"  Moreover,  the  nature  of  the  questions  concerning  the  ex- 
tent of  the  admiralty  jurisdiction,  which  have  arisen  in  this 
court,  were  not  calculated  to  call  its  attention  particularly 
to  the  one  we  are  now  considering.  The  point  in  dispute 
has  generally  been,  whether  the  jurisdiction  was  not  as  limited 
in  the  United  States,  as  it  was  in  England,  at  the  time  the 
Constitution  was  adopted.  And  if  it  was  so  limited,  then  it 
did  not  extend  to  contracts  for  maritime  services  when  made 
on  land ;  nor  to  torts  and  collisions  on  a  tide-water  river,  if 
they  took  place  in  the  body  of  a  county.  The  attention  of 
the  court,  therefore,  in  former  cases,  has  been  generally 
strongly  attracted  to  that  question,  and  never,  we  believe, 
until  recently,  drawn  to  the  one  we  are  now  discussing, 
except  in  the  case  of  the  Thomas  Jefferson,  afterwards  fol- 
lowed in  the  Steamboat  Orleans  v.  Phoebus,  as  already  men- 
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tioned.  For,  with  this  exception,  the  case  always  arose  on 
contracts  for  services  on  tide-water,  or  were  upon  libels  for 
collisions  or  other  torts  committed  within  the  ebb  and  flow 
of  the  tide.  There  was,  therefore,  no  necessity  for  inquir- 
ing whether  the  jurisdiction  extended  further  in  a  public 
navigable  water.  And  following  the  English  definition,  tide 
was  assumed  and  spoken  of  as  its  limit,  although  that  parti- 
cular question  was  not  before  the  court. 

"The  attention  of  the  court  was,  however,  drawn  to  this 
subject  in  the  case  of  Waring  v.  Clarke,  5  How.  441,  which 
was  decided  in  1848.  The  collision  took  place  on  the  Mis- 
sissippi River,  near  the  bayou  Goulah,  and  there  was  much 
doubt  whether  the  tide  flowed  so  high.  There  was  a  good 
deal  of  conflicting  evidence.  But  the  majority  of  the  court 
thought  there  was  sufiicient  proof  of  tide  there,  and  conse- 
quently it  was  not  necessary  to  consider  whether  the  admiralty 
power  extended  higher. 

"  But  that  case  showed  the  unreasonableness  of  giving  a 
construction  to  the  Constitution  which  would  measure  the 
jurisdiction  of  the  admiralty  by  the  tide.  For,  if  such  be  the 
construction,  then  a  line  drawn  across  the  river  Mississippi 
would  limit  the  jurisdiction,  although  there  were  ports  of 
entry  above  it,  and  the  water  as  deep  and  navigable,  and 
the  commerce  as  rich,  and  exposed  to  the  same  hazards  and 
incidents,  as  the  commerce  below.  The  distinction  would  be 
purely  artificial  and  arbitrary,  as  well  as  unjust,  and  would 
make  the  Constitution  of  the  United  States  subject  one  part 
of  a  public  river  to  the  jurisdiction  of  a  court  of  the  United 
States,  and  deny  it  to  another  part  equally  public  and  but  a 
few  yards  distant. 

"It  is  evident,  that  a  definition  that  would  at  this  day 
limit  public  rivers  in  this  country  to  tide-water  rivers 
is  utterly  inadmissible.  We  have  thousands  of  miles  of 
public  navigable  waters,  including  lakes  and  rivers,  in  which 
there  is  no  tide.  And  certainly  there  can  be  no  reason  for 
admiralty  power  over  a  public  tide-water,  which  does  not 
apply  with  equal  force  to  any  other  public  water  used  for 
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commercial  purposes  and  foreign  trade.  The  lakes  and  the 
■waters  connecting  them  are  undoubtedly  public  Avaters  ;  and 
•we  think  are  within  the  grant  of  admiralty  and  maritime 
jurisdiction  in  the  Constitution  of  the  United  States. 

"  We  are  the  more  convinced  of  the  correctness  of  the  rule 
■we  have  now  laid  down,  because  it  is  obviously  the  one 
adopted  by  Congress  in  1789,  when  the  government  went 
into  operation.  For  the  9th  section  of  the  Judiciary  Act  of 
1789,  by  which  the  first  courts  of  admiralty  were  esta- 
blished, declares  that  the  district  courts  "  shall  have  exclu- 
sive cognizance  of  all  civil  causes  of  admiralty  and  maritime 
jurisdiction,  including  all  seizures  under  the  laws  of  impost, 
navigation,  or  trade  of  the  United  States,  where  the  seizures 
are  made  on  waters  which  are  navigable  from  the  sea  by 
vessels  of  ten  or  more  tons  burden,  within  their  respective 
districts,  as  well  as  upon  the  high  seas." 

"The  jurisdiction  is  here  made  to  depend  upon  the  naviga- 
ble character  of  the  water,  and  not  upon  the  ebb  and  flow  of 
the  tide.  If  the  water  Avas  navigable,  it  was  deemed  to  be 
public ;  and  if  public,  was  regarded  as  within  the  legitimate 
scope  of  the  admiralty  jurisdiction  conferred  by  the  Consti- 
tution. 

"It  so  happened  that  no  seizure  was  made,  and  no  case 
calling  for  the  exercise  of  admiralty  power  arose  for  a  long 
period  of  time,  upon  any  navigable  water  where  the  tide  did 
not  ebb  and  floAY.  As  we  have  before  stated,  there  Avcre  no 
navigable  AA'aters  in  the  United  States  upon  Avhich  commerce, 
in  the  usual  acceptation  of  the  word,  was  carried  on,  except 
tide-Avater,  until  the  valley  of  the  Mississippi  was  settled  and 
cultivated,  and  steamboats  invented,  and  no  case,  therefore, 
came  before  the  court  during  the  early  period  of  the  govern- 
ment that  required  it  to  determine  whether  this  jurisdiction 
could  be  extended  ahove  tide.  It  is  perhaps  to  be  regretted 
that  such  a  case  did  not  arise ;  for  Ave  are  persuaded  that  if 
one  had  occurred,  and  attracted  the  attention  of  the  court  to 
this  point  before  the  English  definition  had  become  the 
settled  mode  of  describing  the  jurisdiction,  and  before  the 
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courts  had  been  accustomed  to  adhere  strictly  to  the  English 
mode  of  pleading,  in  which  the  place  is  always  averred  to 
he  within  the  ebb  and  flow  of  the  tide,  the  definition  in  the 
Act  of  1789,  which  is  so  evidently  the  correct  one,  would 
have  been  adopted  by  the  coui'ts,  and  the  difficulty  which 
has  now  arisen  would  not  have  taken  place. 

"  This  legislative  definition,  given  at  this  early  period  of 
the  government,  is  certainly  entitled  to  great  consideration. 
The  same  definition  is  in  efi'ect  again  recognised  by  Con- 
gress, by  the  passage  of  the  act  which  we  are  now  consider- 
ing. We  have  therefore  the  opinion  of  the  legislative 
department  of  the  government,  twice  deliberately  expressed, 
upon  the  subject.  These  opinions  of  course  are  not  binding 
on  the  judicial  department,  but  they  are  always  entitled  to 
high  respect.  And  in  this  instance  we  think  they  are 
founded  in  truth  and  reason ;  and  that  these  laAVS  are  both 
constitutional,  and  ought  therefore  to  be  carried  into  exe- 
cution. The  jurisdiction  under  both  laws  is  confined  to 
vessels  enrolled  and  licensed  for  the  coasting  trade ;  and  the 
Act  of  1845  extends  only  to  such  vessels  when  they  are 
engaged  in  commerce  between  difi"erent  states  or  territories. 
It  does  not  apply  to  vessels  engaged  in  the  domestic  commerce 
of  a  state ;  nor  to  vessels  or  boats  not  enrolled  and  licensed 
for  the  coasting  trade  under  the  authority  of  Congress.  And 
the  state  courts  within  the  limits  embraced  by  this  law,  exer- 
cise a  concurrent  jurisdiction  in  all  cases  arising  within  their 
respective  territories,  as  broadly  and  independently  as  it  is 
exercised  by  the  old  thirteen  states  (whose  rivers  are  tide- 
waters), and  where  the  admiralty  jurisdiction  has  been  in  full 
force  ever  since  the  adoption  of  the  Constitution. 

"  The  case  of  the  Thomas  Jefferson  did  not  decide  any 
question  of  property,  or  lay  down  any  rule  by  which  the 
right  of  property  should  be  determined.  If  it  had,  we  should 
have  felt  ourselves  bound  to  follow  it,  notwithstanding  the 
opinion  we  have  expressed.  For  every  one  would  suppose, 
that  after  the  decision  of  this  court,  in  a  matter  of  that  kind, 
he  might  safely  enter  into  contracts,  upon  the  faith  that 
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rights  thus  acquh^ed  would  not  be  disturbed.  In  such  a  case, 
stare  decisis  is  the  safe  and  established  rule  of  judicial  policy, 
and  should  always  be  adhered  to.  For  if  the  law,  as  pro- 
nounced by  the  court,  ought  not  to  stand,  it  is  in  the  power 
of  the  legislature  to  amend  it,  without  impairing  rights  ac- 
quired under  it.  But  the  decision  referred  to  has  no  relation 
to  rights  of  property.  It  was  a  question  of  jurisdiction  only, 
and  the  judgment  we  now  give  can  disturb  no  rights  of  pro- 
perty, nor  interfere  with  any  contracts  heretofore  made. 
The  rights  of  property  and  of  parties  will  be  the  same  by 
whatever  court  the  law  is  administered.  And  as  we  are 
convinced  that  the  former  decision  was  founded  in  error, 
and  that  the  error,  if  not  corrected,  must  produce  serious 
public  as  well  as  private  inconvenience  and  loss,  it  becomes 
our  duty  not  to  perpetuate  it. 

"The  principal  objection  made  to  the  admiralty  juris- 
diction is  the  want  of  the  trial  by  jury.  And  it  is  this 
feature  in  the  admiralty  practice  which  made  it  the  object  of 
so  much  jealousy  in  England  in  the  time  of  Lord  Coke,  and 
enabled  him  to  succeed  in  his  efforts  to  restrict  it  to  very 
narrow  limits.  But  experience  in  England  has  proved  that 
a  wider  range  of  jurisdiction  was  necessary  for  the  benefit  of 
commerce  and  navigation ;  and  that  they  needed  courts  acting 
more  promptly  than  courts  of  common  law,  and  not  entangled 
with  the  niceties  and  strictness  of  common-law  pleadings  and 
proceedings.  And  during  the  reign  of  the  present  queen, 
the  admiralty  jurisdiction  has  been  extended  to  maritime 
services  and  contracts,  and  to  torts  in  navigable  Avaters, 
althougli  the  place  where  the  service  was  performed,  or  the 
contract  made,  or  the  tort  committed,  was  within  the  body 
of  a  county,  and  within  the  jurisdiction  of  the  courts  of 
common  law.  A  concurrent  jurisdiction  is  reserved  to  the 
last-mentioned  courts,  if  the  party  complaining  chooses  to 
select  that  mode  of  proceeding.  But  in  the  new  and  ex- 
tended jurisdiction  of  the  English  admiralty,  the  old  objection 
remains,  and  neither  party  is  entitled  to  a  trial  by  jury.  The 
court  in  its  discretion  may  send  the  question  of  fact  to  a  jury. 
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if  it  tliinks  proper  to  do  so.  But  the  party  cannot  demand 
it  as  a  matter  of  right.  Yet  the  English  people  have  cer- 
tainly lost  nothing  of  their  attachment  to  the  trial  by  jury 
since  the  days  of  Lord  Coke.  And  this  recent  and  great 
enlargement  of  the  admiralty  power  is  strong  proof  that  the 
want  of  it  has  been  felt,  and  that  experience  has  shown  its 
necessity  where  the  interests  of  an  extensive  commerce  and 
navigation  are  concerned. 

"  But  the  Act  of  Congress  of  which  we  are  speaking  is 
free  from  the  objection  to  which  the  English  statute  is  liable. 
Like  the  English  statute,  it  saves  to  the  party  a  concurrent 
remedy  at  common  law  in  any  court  of  the  United  States, 
or  of  a  state,  which  may  be  competent  to  give  it.  But  it 
goes  further.  It  secures  to  the  parties  the  trial  by  jury  as 
a  matter  of  right  in  the  admiralty  court.  Either  party  may 
demand  it.  And  it  thus  effectually  removes  the  great  and 
leading  objection  always  heretofore  made  to  the  admiralty 
jurisdiction. 

"  The  power  of  Congress  to  change  the  mode  of  proceeding 
in  this  respect  in  its  courts  of  admiralty,  will,  we  suppose, 
hardly  be  questioned.  The  Constitution  declares  that  the 
judicial  power  of  the  United  States  shall  extend  to  '  all  cases 
of  admiralty  and  maritime  jurisdiction.'  But  it  does  not 
direct  that  the  court  shall  proceed  according  to  ancient  and 
established  forms,  or  shall  adopt  any  other  form  or  mode  of 
practice.  The  grant  defines  the  subjects  to  which  the  juris- 
diction may  be  extended  by  Congress.  But  the  extent  of 
the  power,  as  well  as  the  mode  of  proceeding  in  which  that 
jurisdiction  is  to  be  exercised,  like  the  power  and  practice  in 
all  the  other  courts  of  the  United  States,  are  subject  to  the 
regulation  of  Congress,  except  where  that  power  is  limited 
by  the  terms  of  the  Constitution,  or  by  necessary  implication 
from  its  language.  Li  admiralty  and  maritime  cases,  there 
is  no  such  limitation  as  to  the  mode  of  proceeding,  and  Con- 
gress may,  therefore,  in  cases  of  that  description,  give  either 
party  a  right  of  trial  by  jury,  or  modify  the  practice  of  the 
court  in  any  other  respect  that  it  deems  more  conducive  to 
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the  administration  of  justice.  And  in  the  proceedings  under 
the  Act  of  1845,  the  right  to  a  trial  by  jury  is  undoubtedly 
secured  to  either  party,  if  he  thinks  proper  to  demand  it. 

"In  the  case  before  us,  no  jury  was  required  by  the  libel- 
lants  or  respondents,  and  the  questions  of  fact,  as  well  as  of 
law,  were  therefore  decided  by  the  court." 

§  41.  The  question  now  arises,  how  this  decision  affects 
the  admiralty  jurisdiction  over  tide-waters,  and  what  rule  of 
determination  it  establishes  with  reference  to  all  waters  which 
come  within  the  definition  of  public  navigable  waters  where 
commerce  is  carried  on  between  different  states  or  a  foreign 
country.  Formerly,  as  we  have  seen,  the  locality  of  the 
admiralty  jurisdiction  was  supposed  to  be  confined  to  tide- 
waters. In  this  view  of  the  Constitution,  the  test  which 
determined  whether  a  case  was  of  the  character  of  admiralty 
and  maritime  causes,  was  established  with  reference  to  the 
place  where  the  act  was  done,  or  where  the  service  was  ren- 
dered. If  the  contract  was  one  where  the  service,  being  of 
a  maritime  nature,  was  to  be  performed  chiefly  upon  the 
waters  admitted  to  be  within  the  admiralty  jurisdiction,  that 
is  to  say,  upon  the  high  seas,  although  the  voyage  might, 
have  commenced  or  terminated  out  of  the  jurisdiction,  the 
cause  was  held  to  belong  to  the  jurisdiction.  But  the  recent 
decision  has  declared  that  the  jurisdiction  embraces  all  pub- 
lic navigable  waters,  where  inter-state  or  foreign  commerce 
is  carried  on.  What,  then,  will  be  the  standard  of  determi- 
nation as  to  the  character  of  the  cause,  in  reference  to  the 
latter  description  of  waters,  and  what  will  it  be,  in  reference 
to  tide-waters? 

§  42.  Following  the  analogy  of  former  decisions,  made 
under  that  view  of  the  Constitution  which  confined  the  loca- 
lity of  the  admiralty  jurisdiction  to  tide-waters,  we  find  that, 
in  reference  to  contracts  and  quasi-contracts,  it  was  the 
maritime  nature  of  the  service,  which  determined  the  admi- 
ralty character  of  the  cause  :  that  is  to  say,  a  service  which 
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related  to  maritime  navigation,  or  navigation  upon  the  waters 
admitted  to  be  in  the  locality  of  the  admiralty  jurisdiction, 
would  constitute  the  proper  subject  of  an  admiralty  and 
maritime  cause.  But  it  is  now  settled,  that  the  locality  of 
the  admiralty  jurisdiction  embraces  waters  which  are  other- 
wise described.  What,  then,  will  be  the  standard  which  will 
determine  the  character  of  the  cause  ?  If  we  apply  the  for- 
mer analogy,  it  would  seem  that  the  character  of  the  waters 
where  the  service  is  performed,  together  with  the  fact  that 
the  service  relates  to  the  navigation  of  waters  of  that  charac- 
ter— that  is,  to  navigation  between  different  states,  or  be- 
tween a  state  and  a  foreign  country — will  decide  that  the 
cause  is  of  admiralty  jurisdiction.  Public  waters,  where 
such  navigation  is  carried  on,  being  the  place,  a  service  that 
is  to  be  of  an  admiralty  character  must  be  rendered  substan- 
tially in  that  place  ;  and  if  the  voyage  does  not  cover  that 
place,  that  is,  if  it  be  not  substantially  performed  between 
different  states,  or  a  state  and  a  foreign  country,  the  waters 
where  it  is  performed  cannot,  as  to  that  contract,  be  public 
navigable  waters  of  the  requisite  character,  whatever  they 
may  be  as  to  other  contracts  and  in  other  cases. 

§  43.  The  description  of  public  navigable  waters  where 
inter-state  or  foreign  commerce  is  carried  on,  of  course  in- 
cludes the  high  seas,  which  comprehend  technically  all  waters 
where  the  tide  ebbs  and  flows,  to  high  water  mark.  These 
waters  remain,  therefore,  subject  to  the  admiralty  jurisdic- 
tion, under  the  recent,  as  well  as  the  former,  construction  of 
the  Constitution.  The  contiguous  waters  in  bays,  rivers, 
and  arms  of  the  sea,  above  the  line  of  the  flow  of  the  tide, 
will  or  will  not  be  embraced  within  the  admiralty  jurisdiction, 
according  to  their  character.  If  they  are  public  navigable 
waters,  where  commerce  is  carried  on  between  different  states, 
or  with  a  foreign  nation,  they  will  be  within  the  admiralty 
jurisdiction  of  the  Constitution,  and  it  will  be  competent  to 
Congress,  under  the  grant  of  that  jurisdiction,  to  give  reme- 

4 
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dies  in  udiniralty  :is  to  sliips  and  vessels  engaged  upon  those 
"waters,  in  sucli  commerce.^ 

§  44.  With  regard  to  the  cases  where  jurisdiction  depends 
purely  upon  the  locality  of  the  act,  crimes  and  offences  against 
the  laws  of  the  United  States,  civil  torts,  seizures  made  jure 
belli,  and  seizures  for  violation  of  revenue  laws,  are  to  be 
classed  under  this  branch  of  the  jurisdiction.  We  will  con- 
sider these  several  cases  briefly  in  their  order. 

§  45.  And  first,  as  to  crimes  and  offences  against  the  laws 
of  the  United  States.  The  criminal  jurisdiction,  in  admi- 
ralty, as  it  is  dependent  upon  locality,  is  co-extensive  Avith 
the  civil  jurisdiction.  Whatever  waters  are  included  in  the 
one  must  be  embraced  in  the  other  also,  for  the  grant  in  the 
Constitution  is  of  "  all  cases  of  admiralty  and  maritime 
jurisdiction."  This  cession  is  not  a  cession  of  the  waters  on 
which  these  cases  may  arise,  but  it  is  a  cession  of  jurisdiction 
over  a  class  of  cases,  whose  character  is  determined  by  the 
fact  that  they  arise  upon  those  waters.  Whatever  is  neces- 
sary to  the  full  and  unlimited  exercise  of  this  admiralty  and 
maritime  jurisdiction,  is  within  the  scope  of  the  judicial 
power  ;  and  consequently,  it  is  in  the  power  of  Congress  to 
confer  jurisdiction  upon  the  courts  of  the  United  States  over 
offences  committed  upon  the  waters  embraced  by  the  admi- 
ralty jurisdiction.^  Whether  this  jurisdiction  is  exclusive, 
will  be  considered  hereafter. 

§  46.  The  jurisdiction  in  cases  of  civil  torts  is  governed 
by  the  same  principles  which  regulate  the  jurisdiction  in  all 
other  cases  which  depend  upon  the  locality  of  the  act  done. 
A  trespass  upon  the  person,  or  upon  property,  committed 
upon  the  waters  embraced  by  the  admiralty  jurisdiction,  is  a 
case  belonging  to  that  jurisdiction,  and  the  courts  of  the 

■  New  Jersey  Steam  Navigation  Co.  v.  Merchants'  Bank,  6  How.  344, 
393. 

'  United  States  v.  Bevans,  3  Wheaton,  336. 
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United  Sta.tes  may  proceed  therein  either  ^V^  personam  or  in 
rem}  And  the  jurisdiction  is  not  ousted  by  the  fact  that  the 
act  was  done  infra  corpus  comitatus,  provided  the  place  was 
within  the  waters  to  which  the  Constitution  intended  the  ad- 
miralty jurisdiction  should  extend  f  and  the  character  of 
those  waters  is  now  defined  to  be,  all  public  navigable  waters 
where  an  inter-state  or  foreign  commerce  is  carried  on.^ 

§  47.  Cases  of  seizures  are  of  two  classes :  seizures  for 
breaches  of  revenue  laws,  and  seizures  made  in  the  exercise 
of  the  rights  of  war.  Cases  of  the  first  class  have  repeatedly 
been  held  to  be  within  the  admiralty  jurisdiction.  The  point 
first  arose  in  the  case  of  the  Vengeance,^  in  1796,  nine  years 
after  the  adoption  of  the  Constitution.  It  was  a  case  of 
seizure  made  in  the  port  of  New  York,  for  violation  of  an 
Act  of  Congress  prohibiting  the  exportation  of  arms.  The 
court  held  it  to  be  a  civil  cause  of  admiralty  and  maritime 
jurisdiction.  Subsequent  cases,  all  of  which  have  been 
seizures  infra  coj-pus  comitatils,  have  afiirmed  the  correctness 
of  this  decision  ;^  and  the  Supreme  Court  have  recently 
declared  that  cases  of  seizure  arising  under  the  revenue  and 
navigation  laws,  where  the  seizure  is  made  within  tide-waters, 
are  civil  causes  of  admiralty  and  maritime  jurisdiction  within 
the  words  of  the  Constitution.^  It  is  the  place  of  seizure, 
and  not  the  place  of  committing  the  ofi'ence,  that  determines 
the  jurisdiction. 

§48.  The  Judiciary  Act  of  1789,  ch.  20,  includes  as 
causes  of  admiralty  and  maritime  jurisdiction,  all  seizures 

*  Manro  v.  Almeida,  10  Wheaton,  473;  Chamberlain  '(;.+ Chandler,  3 
Mason,  242. 

^  Waring  v.  Clark,  5  Howard,  441. 

^  Propeller  Genesee  Chiefs.  Fitzhugh,  12  Howard,  443. 

*  3  Dallas,  297. 

5  The  Sally,  2  Cranch,  406 ;  The  Betsey,  4  Cranch,  443  ;  The  Samuel, 
1  Wheat.  9;  The  Octavia,  Ibid.  20. 

®  New  Jersey  Steam  Navigation  Co.  v.  Merchants'  Bank,  6  Howard, 
344. 
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for  forfeitures  made  under  laws  of  impost,  navigation,  and 
trade,  "on  waters  which  are  navigable  from  the  sea  by 
vessels  of  ten  or  more  tons  burden,  within  their  respective 
districts,  as  well  as  upon  the  high  seas."^  The  waters  w^hich 
are  thus  described  are  a  part  of  the  locality  of  the  admiralty 
jurisdiction,  and  are  thus  distinguished  from  waters  not 
navigable  from  the  sea,  for  the  purpose  of  distinguishing  the 
cases  which  arise  upon  them,  and  of  classing  those  which 
arise  upon  the  waters  thus  navigable  among  the  civil  causes 
of  admiralty  and  maritime  jurisdiction.  It  is  a  mode  of  de- 
scribing tide-waters  which  may  be  within  the  body  of  a 
county ;  and  it  has  been  repeatedly  held  that  the  classifi- 
cation thus  made  is  in  accordance  with  the  Constitution.^ 

§  49.  In  like  manner,  seizures  made  jure  belli  upon  the 
waters  over  which  the  admiralty  jurisdiction  extends,  which 
comprehend  the  prize  jurisdiction,  belong  to  the  civil  causes 
of  admiralty  and  maritime  jurisdiction  conferred  by  the 
Constitution  upon  the  national  judiciary.  In  this  class  of 
cases,  the  locality  of  the  seizure  is  what  determines  the  juris- 
diction, and  it  embraces  all  the  incidents  of  the  capture.^ 

§  50.  That  branch  of  the  jurisdiction  which  embraces 
contracts  and  quasi-contracts,  or  services  of  various  kinds, 
depends  upon  something  more  than  the  mere  locality  of  the 
transaction.  The  place  where  the  contract  was  to  be  per- 
formed, if  it  be  a  case  of  contract,  or  where  the  service  was 
rendered,  if  it  be  a  case  of  service  implying  a  contract,  enters 
into  tlic  question  of  jurisdiction ;  but  there  must  be  the 
further  element  of  a  maritime  character,  in  the  nature  and 
subject-matter  of  the  service  or  contract,  to  bring  it  within 

2  The  Margaret,  !)  Wheat.  421;  The  Betsey,  4  Cranch,  443;  New 
Jersey  Steam  Navigation  Co.  v.  Merchants'  Bank,  6  Howard,  389. 

3  Glass  V.  The  Betsey,  3  Dallas,  6  ;  Tlie  Amiable  Nancy,  3  Wheat.  54G ; 
Brown  v.  The  U.  States,  8  Cr.  110;  The  U.  States  v.  Peters,  3  Dall.  121 ; 
Penhallow  v.  Doanc,  Ibid.  54  ;  Jennings  v.  Carson,  4  Cr.  2 ;  The  Emu- 
lous, 1  Gallis.  570. 
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the  admiralty  jurisdiction.  This  character,  ho-wever,  in 
most,  if  not  in  all  of  the  cases,  is  derived  from  the  character 
of  the  waters  Avhere  the  service  is  rendered,  or  where  the 
contract  is  performed.  If  the  waters,  where  the  service  is 
rendered,  or  the  contract  is  performed,  be  within  the  admi- 
ralty jurisdiction,  the  case  will  in  general  be  of  an  admiralty 
character,  although  it  may  have  commenced  or  terminated 
beyond  the  line  of  demarcation.  But  if  the  substantial  part 
of  the  service  under  the  contract  is  to  be  performed  beyond 
that  line,  or  if  the  contract  relates  exclusively  to  the  interior 
navigation  and  trade  of  a  state,  jurisdiction  is  disclaimed.' 

§  51.  Thus  in  the  cases  of  material  men  for  repairs  and 
necessaries  furnished  to  a  foreign  ship,  or  to  a  domestic  ship 
where  the  local  law  gives  a  lien,  the  jurisdiction  in  rem  has 
always  been  maintained  in  this  country.  It  depends  upon 
the  nature  of  the  contract,  and  the  place  where  it  is  per- 
formed. The  fact  that  the  supplies  or  repairs  are  furnished 
to  a  foreign  ship  (and  a  ship  owned  in  another  state  is  for 
this  purpose  foreign),  and  that  a  maritime  lien  is  thereby 
created,  makes  the  contract  a  maritime  contract ;  and  if  it  is 
performed  at  a  place  within  the  local  limits  of  the  admiralty 
jurisdiction,  the  creditor  may  proceed  in  the  admiralty, 
either  in  rem,  or  in  personam.^  And  if  the  service  was 
essentially  a  maritime  service,  and  was  performed  upon 
waters  within  the  admiralty  jurisdiction,  it  is  not  material 
that  the  vessel  is  to  be  employed  in  navigating  waters  beyond 
that  jurisdiction.^ 

§  52.  It  is  further  held,  that  in  cases  of  repairs  and  neces- 
saries furnished  to  a  domestic  ship,  in  a  place  where  the 

1  The  Thomas  Jefferson,  10  Wheat.  428  ;  Peyroux  v.  Howard,  7  Peters, 
324;  Steamboat  Orleans  v.  Phcsbus,  11  Peters,  175;  Waring  v.  Clarke, 
5  Howard,  441 ;  New  Jersey  Steam  Navigation  Co.  v.  The  Merchants' 
Bank,  6  Howard,  344,  389,  392. 

2  The  General  Smith,  4  Wheat.  438. 
*  Peyroux  v.  Howard,  7  Peters,  324. 


54  THE   JUDICIAL    TOWER. 

admiralty  jurisdiction  exists,  if  the  local  law  gives  a  lien,  it 
may  be  enforced  in  the  admiralty  by  a  proceeding  in  rem} 
But  the  full  consideration  of  the  subjects  of  the  admiralty 
jurisdiction  belongs  to  that  part  of  this  work,  in  which  it  is 
designed  to  treat  of  the  jurisdiction  of  the  District  Courts. 

1  The  General  Smith,  lit  supra;  Pcyroux  v.  Howard,  id  supra. 
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CHAPTER    IV. 

CONTROVERSIES    TO   WHICH   THE   UNITED    STATES    SHALL   BE 
A    PARTY. 

§  53.  The  next  class  of  the  subjects  of  the  judicial  power 
are  "  Controversies  to  which  the  United  States  shall  be  a 
party."  Upon  the  force  to  be  given  to  this  clause  depends 
the  very  important  questions,  whether  suits  can  be  brought 
against  the  United  States  without  the  authority  of  Congress? 
and  whether  it  is  competent  to  Congress  to  give  that  autho- 
rity ?  Controversies,  to  which  the  United  States  may  be  a 
party  as  plaintiff,  or  actor,  are  obviously  embraced  by  this 
clause.  But  whether  it  also  embraces  controversies,  to 
which  the  United  States  are  a  party  as  defendant,  is  not  so 
clear. 

§  54.  The  same  section  of  the  Constitution  extends  the 
judicial  power  to  "  controversies  between  a  state  and  the 
citizens  of  another  state ;"  and  upon  this  original  clause  it 
was  held,  at  an  early  period  in  the  history  of  the  govern- 
ment, that  a  state  might  be  sued  by  individual  citizens  of 
another  state,  and  an  amendment  of  the  Constitution  was 
adopted  to  obviate  the  supposed  inconvenience  of  this  pro- 
vision. The  ground  oq  which  the  decision  proceeded  was, 
that  although  no  sovereignty  is  amenable  to  judicial  process 
without  its  consent,  it  is  competent  to  every  sovereignty  to 
give  such  consent,  and  the  states  had  given  it,  by  assenting 
to  the  Constitution  with  this  provision.^  More  recently,  the 
doctrine,  that  a  sovereign  state  is  not  liable  to  suit  except  by 

»  Chisholm's  Ex'ors  v.  The  State  of  Georgia,  2  Dallas,  419,  478. 
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its  own  consent,  was  re-affirmed  by  the  Supreme  Court,  and 
the  principle  was  laid  down  that  consent  need  not  be  given 
in  each  case,  but  might  be  given  by  a  general  law ;  so  that 
the  question,  whether  a  state  has  surrendered  this  attribute 
of  sovereignty,  depends  on  the  instrument  by  which  the 
surrender  is  supposed  to  be  made,  namely,  upon  the  Consti- 
tution.^ 

§  55.  If,  now,  we  apply  this  reasoning  to  the  case  of  the 
United  States,  whose  sovereignty  in  this  respect  is  entirely 
analogous  to  that  of  a  state,  it  is  apparent  that  the  United 
States  cannot  be  sued  without  their  own  consent.  The 
question  is,  therefore,  whether,  by  force  of  this  clause  in  the 
Constitution,  by  which  the  judicial  power  is  extended  to 
"  controversies  to  which  the  United  States  shall  be  a  party," 
that  consent  has  already  been  given,  or  whether  the  action 
of  Congress  is  necessary  to  give  that  consent  in  a  particular 
case,  or  in  a  class  of  cases,  or  in  all  cases,  before  the  United 
States  can  be  sued.  One  reason  which  has  been  assigned 
why  this  clause  of  the  Constitution  should  not  be  deemed  of 
itself  to  import  a  consent  to  be  sued,  is,  that  the  national 
judiciary  is  supported  in  its  proceedings  by  the  executive 
power,  by  which  its  judgments  are  carried  into  effect,  and 
that  this  power  might  act  against  a  state  ;  but  in  a  case  of  a 
suit  against  the  United  States,  the  government  would  be 
called  upon  to  act  against  itself,  there  being  no  other  power 
on  which  the  judiciary  could  rely.^     But  even  if  this  objcc- 

'  Cohens  V.  Virginia,  6  Wheaton,  264,  380. 

2  Per  Jay,  Ch.  Justice,  in  Chisholra  v.  Georgia,  2  Dallas,  478 :  "  I 
perceive,  and  therefore  candor  urges  me  to  mention,  a  circumstance 
which  seems  to  favor  the  opposite  side  of  the  question.  It  is  this :  the 
same  section  of  the  Constitution  which  extends  the  judicial  power  to 
controversies  '  between  a  state  and  the  citizens  of  another  state,'  does 
also  extend  that  power  to  controversies  to  which  tlie  United  States  are  a 
party.  Now,  it  may  be  said,  if  the  word  parhj  comprehends  both 
plaintiflf  and  defendant,  it  follows  that  the  United  States  may  be  sued  by 
any  citizen,  between  whom  and  them  there  may  be  a  controversij.  Tins 
appears  to  me  to  be  by  fair  reasoning ;  but  the  same  principles  of  candor 
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tion  would  not  equally  exist,  in  the  case  of  a  suit  expressly 
authorized  by  Congress  to  be  brought  against  the  United 
States,  it  would  seem  that  it  touches  only  the  power  of  execut- 
ing the  judgment,  and  not  the  power  of  entertaining  the  suit, 
and  deciding  upon  the  controversy.  The  national  tribunals 
are  established  for  the  purpose  of  adjudicating  certain  con- 
troversies, which  are  placed  under  their  cognizance  for 
certain  great  reasons  of  fitness  and  policy ;  and  perhaps 
their  power  of  carrying  into  effect  the  results  of  adjudication 
may  not,  in  all  cases,  be  a  test  of  their  power  to  receive  and 
entertain  the  cause. 

§  56.  But,  however  this  may  be,  it  would  seem  that  the 
true  construction  of  this  clause  depends  upon  other  conside- 
rations. The  language  is,  "  controversies  to  which  the 
United  States  shall  be  a  parti/.''  In  the  first  place,  this 
language  does  not  confer  the  jurisdiction  of  any  such  contro- 
versies upon  any  particular  court,  but  merely  places  them 
within  the  scope  of  the  judicial  power.  Legislation  is  there- 
fore necessary,  in  order  to  designate  the  tribunal  in  which 
such  causes  are  to  originate.  In  the  second  place,  it  does 
not  confer  upon  the  national  tribunals  cognizance  of  all  con- 
troversies to  vfhich  the  United  States  shall  be  a  party,  but 
only  cognizance  of  some.     It  remains,  therefore,  for  Congress 

•which  urge  me  to  mention  this  objection,  also  urge  me  to  suggest  an 
important  difference  between  the  two  cases.  It  is  this  :  In  all  cases  of 
actions  against  states  or  individual  citizens,  the  national  courts  are 
supported  in  all  their  legal  and  constitutional  proceedings  and  judgments 
by  the  arm  of  the  executive  power  of  the  United  States  ;  but,  in  cases 
of  actions  against  the  United  States,  there  is  no  power  which  the  courts 
can  call  to  their  aid.  From,  this  distinction  important  conclusions  are 
deducible,  and  they  place  the  case  of  a  state,  and  the  case  of  the  United 
States  in  very  different  points  of  view. 

"  I  wish  the  state  of  society  was  so  far  improved,  and  the  science  of 
government  advanced  to  such  a  degree  of  perfection,  as  that  the  whole 
nation  could,  in  the  peaceable  course  of  law,  be  compelled  to  do  justice, 
and  be  sued  by  individual  citizens.  Whether  that  is  or  is  not  now  the 
case  ought  not  to  be  thus  collaterally  and  incidentally  decided.  I  leave 
it  a  question." 


58  THE   JUDICIAL    POWER. 

to  designate  what  controversies  shall  be  submitted  to  judicial 
cognizance.  In  the  third  place,  the  word  "controversies" 
seems  to  embrace  only  civil  suits;  for,  where  all  suits,  crimi- 
nal and  civil,  are  evidently  intended  to  be  included,  the  Con- 
stitution employs  the  term  "  cases."  But  to  a  civil  suit,  a 
sovereignty  cannot  be  made  a  party  without  its  consent ;  and 
as  the  clause  in  question  embraces  only  controversies  to  which 
the  United  States  "shall  be"  a  party,  it  would  seem  to  be 
the  reasonable  intendment,  that  such  controversies  only  are 
embraced  by  it,  as  those  to  which  the  United  States  shall 
consent  to  become  a  party,  by  the  action  of  the  legislative 
department  of  the  government.  Congress  never  having 
authorized  suits  to  be  brought  against  the  United  States,  the 
universally  received  opinion  has  been,  that  such  a  suit  cannot 
be  commenced  or  prosecuted.'  But,  as  we  shall  see  here- 
after, this  does  not  prevent  the  exercise  of  appellate  juris- 
diction, to  obtain  by  writ  of  error  a  reversal  of  a  judgment 
which  has  been  rendered  in  favor  of  the  United  States.^  Nor 
does  it  preclude  individuals,  when  sued  by  the  United  States, 
from  availing  themselves  of  credits  or  set-ofi's  against  the 
United  States.^ 

§  57.  But  would  the  clause  of  the  Constitution  authorize 
Congress  to  allow  suits  to  be  brought  by  individuals  against 
the  United  States  ?  or,  in  other  words,  does  the  clause  itself 
import  a  consent,  on  the  part  of  the  national  sovereignty,  to 
be  sued  in  any  case,  which  the  legislature  may  see  fit  to  make 
the  subject  of  judicial  cognizance  ?  It  is  to  be  observed, 
that  the  language  of  the  clause  makes  no  discrimination  be- 
tween suits  brought  by  and  suits  brought  against  the  United 
States.  .  The  only  limitation  is  to  controversies  to  which  the 
United  States  ^^  shall  be  a  party,"  a  mode  of  expression  that 
seems  to  imply  some  act  on  the  part  of  the  United  States  to 

'  Cohens  r.  Virginia,  G  Wheaton,  2G4,  411,  412  ;  Story's  Commciitarios 
on  the  Constitution,  ^  1(JC9. 

2  Ibid. 

3  The  United  States  v.  The  Bank  of  the  Metropolis,  15  Peters,  377,  392. 
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make  itself  a  party,  as  if  it  had  read  "  controversies  to  wliich 
the  United  States  shall  become  a  party."  The  United  States 
becomes  a  party  plaintiff  by  instituting  a  suit;  and  they 
might  become  a  party  defendant,  by  authorizing  a  suit  to  be 
brought,  and  directing  the  mode  in  which  redress  should  be 
obtained.  The  objection  suggested  by  Mr.  Chief  Justice  Jay, 
in  Chisliolm  v.  Cf-eorgia,  that  the  government  would  be  called 
upon  to  act  against  itself,  in  order  to  give  effect  to  the  ad- 
judication, may  furnish  a  sufficient  reason  why  the  Constitu- 
tion alone  should  not  be  deemed  to  authorize  suits  against 
the  United  States,  without  the  consent  of  Congress ;  but  it 
does  not  seem  to  furnish  a  reason  why  the  Constitution  may 
not  be  considered  as  authorizing  Congress  to  give  a  remedy 
and  provide  for  the  satisfaction  of  the  judgment,  for  when 
that  is  done,  the  whole  objection  is  removed.^ 

■  Mr.  Justice  Story,  in  his  Commentaries  on  the  Constitution,  while 
lamenting  the  absence  of  any  provisions  to  enable  the  creditors  of  the 
United  States  to  sue,  takes  it  for  granted  that  such  provisions  would  be 
constitutional,  and  refers  to  the  English  proceeding  of  a  petition  of  right. 
Story's  Com.  §  1672. 
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CHAPTER    V. 

CONTROVERSIES    BETWEEN    TWO    OR    MORE    STATES,    ETC. 

§  58.  The  next  clause  of  the  Constitution  embraces  within 
the  judicial  power  "  controversies  between  two  or  more  states  ; 
between  a  state  and  the  citizens  of  another  state ;  between 
citizens  of  different  states ;  between  citizens  of  the  same 
state,  claiming  lands  under  grants  of  different  states ;  and 
between  a  state  or  the  citizens  thereof,  and  foreign  states, 
citizens,  or  subjects." 

§  59.  All  of  these  cases,  except  those  relating  to  land 
titles,  belong  to  that  branch  of  the  judicial  power  which 
has  been  made  to  depend  upon  the  character  or  situation  of 
the  parties,  without  reference  to  the  character  of  the  contro- 
versy. Jurisdiction  in  these  cases  has  been  given  because 
the  parties  bear  a  certain  character ;  and  it  is  a  general 
rule,  that  in  all  cases  where  jurisdiction  depends  on  the 
party,  it  is  the  party  named  on  the  record.^  We  shall  see 
numerous  illustrations  of  this  rule  in  the  examination  of  these 
different  classes  of  cases. 

§60.  And  first,  with  regard  to  "controversies  between 
two  or  more  states."  The  great  purpose  with  which  this 
class  of  cases  was  embraced  Avithin  the  judicial  power,  was, 
to  guard  the  peace  and  integrity  of  the  Union,  by  providing 
for  an  adjudication  by  the  national  tribunals  of  every  species 
of  controversy  between  the  several  states,  which  is  capable 

"  Osborne  v.  The  Bank  of  the  United  States,  9  Wheat.  158 ;  The 
Governor  of  Georgia  v.  Madrazzo,  1  Peters,  110,  121  ;  Montalet  v.  Mur- 
ray, 4  Cr.  46.  But  see  McNutt  r.  Bland,  2  Howard,  9;  Huff  v.  Hutch- 
inson, 14  Howard,  586. 
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of  being  made  the  subject  of  judicial  action.  Questions 
relating  to  the  boundaries  of  the  several  states  are  more 
likely  to  arise  than  almost  any  other  species  of  controversy, 
and  they  had  arisen  both  before  and  at  the  time  of  the 
adoption  of  the  Constitution.^  Such  a  case  has  arisen  and 
been  adjudicated  since;  and  the  Supreme  Court  have  held 
that  although  this  clause  does  not  extend  the  judicial  power 
to  all  controversies  between  two  or  more  states,  yet  it  in 
terms  excludes  none,  whatever  be  their  nature  or  object. 
Where  no  exception  is  made  in  terms,  none  is  to  be  made  by 
mere  implication.  A  controversy,  therefore,  between  two 
states,  concerning  their  respective  boundaries,  is  not  ex- 
cluded by  the  terms  of  the  Constitution,  and  it  is  embraced 
within  the  judicial  power,  if  it  is  a  judicial  question.  What- 
ever it  might  be  in  the  case  of  independent  sovereign  states, 
which  had  not  surrendered  their  right  of  determination  to  a 
common  arbiter,  as  between  the  states  of  this  Union,  which 
have,  by  the  Constitution,  established  a  judicial  power  for 
the  determination  of  their  controversies,  a  question  of  boun- 
dary between  them  is  a  judicial  question,  to  be  decided  like 
a  question  of  boundary  between  different  tracts  of  land.^ 

§  61.  The  next  class  of  cases  is  "controversies  between  a 
state  and  the  citizens  of  another  state."  It  was  formerly  held, 
upon  great  consideration,  that  this  clause  imported  the  sur- 
render by  the  states  of  so  much  of  the  attribute  of  sovereignty 
as  might  have  exempted  them  from  suits  by  individuals,  and 
authorized  suits  to  be  brought  against,  as  well  as  suits  to 
be  brought  hy  states,  where  the  plaintiff  was  a  citizen  of  an- 
other state.^  To  obviate  this  supposed  inconvenience,  the 
eleventh  article  of  the  amendments  to  the  Constitution  de- 

*  It  is  well  known  that  the  Articles  of  Confederation  provided  for  the 
submission  of  questions  of  boundary  between  different  states,  by  Con- 
gress. See  a  learned  account  of  this  jurisdiction,  in  the  opinion  of  the 
court,  delivered  by  Baldwin,  J.,  in  the  case  cited  infra. 

*  The  State  of  Rhode  Island  v.  The  State  of  Massachusetts,  12  Peters, 
657. 

3  Chisholm  v.  Georgia,  2  Dallas,  478. 
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clarcd,  that  *'  tlic  judicial  power  of  the  United  States  shall 
not  be  construed  to  extend  to  any  suit  in  law  or  equity, 
commenced  or  prosecuted  against  one  of  the  United  States 
by  citizens  of  another  state,  or  by  citizens  or  subjects  of  any 
foreign  state." 

§  G2,  The  object  of  this  amendment  has  been  fully  ex- 
plained by  the  Supreme  Court  of  the  United  States.  It  was 
not  designed  to  exclude  from  the  judicial  power  suits  brought 
against  a  state  by  one  of  the  other  states,  or  by  a  foreign 
state.  These  are  expressly  reserved  to  the  judicial  power 
by  other  clauses  of  the  Constitution,  and  the  language  of  the 
amendment  obviously  includes  only  suits  brought  by  indi- 
viduals. The  language  moreover  implies  that  such  proceed- 
ings only  are  within  the  prohibition,  in  which  an  individual 
undertakes  to  prosecute  some  claim  or  demand  against  a 
state  in  the  courts  of  the  United  States,  by  suing  out  process 
for  the  purpose  of  establishing  his  claim  or  demand  against 
it  by  the  judgment  of  the  court ;'  and  the  question  has  arisen, 
whether  a  writ  of  error  sued  out  by  an  individual  from  the 
Supreme  Court  of  the  United  States,  to  reverse  the  judgment 
of  a  state  court  in  a  prosecution  instituted  by  the  state 
against  him,  where  the  Supreme  Court  of  the  United  States 
would  otherwise  have  jurisdiction  on  account  of  the  cliaractcr 
of  the  cause,  is  a  suit  witliin  the  prohibition  of  this  amend- 
ment.^ Upon  this  question  the  Supreme  Court  held  the 
following  reasoning : 

"  It  is  a  part  of  our  history,  that,  at  the  adoption  of  the 
Constitution,  all  the  states  were  greatly  indebted ;  and  the 
apprehension  that  these  debts  might  be  prosecuted  in  the 
federal  courts,  formed  a  very  serious  objection  to  that  instru- 
ment. Suits  were  instituted,  and  the  court  maintained  its 
jurisdiction.  The  alarm  was  general ;  and,  to  (piiet  the 
apprehensions  that  were  so  extensively  entertained,  this 
amendment  was  proposed  in  Congress,  and  adopted  by  the 

'  Cohens  v.  Virginia,  6  Wheaton,  40G.  '■^  Ibid. 


CONTROVERSIES   BETWEEN   A   STATE   AND    CITIZENS,    ETC.    63 

State  legislatures.  That  its  motive  was  not  to  maintain  the 
sovereignty  of  a  state  from  the  degradation  supposed  to 
attend  a  compulsory  appearance  before  the  tribunal  of  the 
nation,  may  be  inferred  from  the  terms  of  the  amendment. 
It  does  not  comprehend  controversies  between  two  or  more 
states,  or  between  a  state  and  a  foreign  state.  The  juris- 
diction of  the  court  still  extends  to  these  cases,  and  in  these 
a  state  may  still  be  sued.  We  must  ascribe  the  amendment, 
then,  to  some  other  cause  than  the  dignity  of  a  state.  There 
is  no  difficulty  in  finding  this  cause.  Those  who  were 
inhibited  from  commencing  a  suit  against  a  state,  or  from 
prosecuting  one  which  might  be  commenced  before  the 
adoption  of  the  amendment,  were  persons  who  might  pro- 
bably be  its  creditors.  There  was  not  much  reason  to  fear 
that  foreign  or  sister  states  would  be  creditors  to  any  con- 
siderable amount,  and  there  was  reason  to  retain  the  juris- 
diction of  the  court  in  those  cases,  because  it  might  be 
essential  to  the  preservation  of  peace.  The  amendment, 
therefore,  extended  to  suits  commenced  or  prosecuted  by 
individuals,  but  not  to  those  brought  by  states. 

"  The  fii'st  impression  made  on  the  mind  by  this  amend- 
ment is,  that  it  was  intended  for  those  cases,  and  for  those 
only,  in  which  some  demand  against  a  state  is  made  by  an 
individual  in  the  courts  of  the  Union.  If  we  consider  the 
causes  to  which  it  is  to  be  traced,  we  are  conducted  to  the 
same  conclusion.  A  general  interest  might  well  be  felt  in 
leaving  to  a  state  the  full  power  of  consulting  its  convenience 
in  the  adjustment  of  its  debts,  or  of  other  claims  upon  it ;  but 
no  interest  could  be  felt  in  so  changing  the  relations  between 
the  whole  and  its  parts,  as  to  strip  the  government  of  the 
means  of  protecting,  by  the  instrumentality  of  its  courts,  the 
Constitution  and  laws  from  active  violation. 

"The  words  of  the  amendment  appear  to  the  court  to 
justify  and  require  this  construction.  The  judicial  power  is 
not  'to  extend  to  any  suit  in  law  or  equity  commenced  or 
prosecuted  against  one  of  the  United  States  by  citizens  of 
another  state,'  &c. 
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"  What  is  a  suit  ?  We  understand  it  to  be  the  prosecution 
or  pursuit  of  some  claim,  demand,  or  request.  In  law  lan- 
guage, it  is  the  prosecution  of  some  demand  in  a  court  of 
justice.  The  remedy  for  every  species  of  wrong  is,  says 
Judge  Blackstone,  'the  being  put  in  possession  of  that  right 
whereof  the  party  injured  is  deprived.'  'The  instruments 
whereby  the  remedy  is  obtained,  are  a  diversity  of  suits  and 
actions,  which  are  defined  by  the  Mirror  to  be  "the  lawful 
demand  of  one's  right."  Or,  as  Bracton  and  Flcta  express 
it,  in  the  words  of  Justinian,  jus  j^rosequendi  in  judicio  quod 
alieni  dehetur.'  Blackstone  then  proceeds  to  describe  every 
species  of  remedy  by  suit ;  and  they  are  all  cases  where  the 
party  suing  claims  to  obtain  something  to  which  he  has  a 
right. 

"To  commence  a  suit,  is  to  demand  something  by  the  insti- 
tution of  process  in  a  court  of  justice ;  and  to  prosecute  the 
suit  is,  according  to  the  common  acceptation  of  language,  to 
continue  that  demand.  By  a  suit  commenced  by  an  individual 
against  a  state,  we  should  understand  process  sued  out  by 
that  individual  against  the  state,  for  the  purpose  of  esta- 
blishing some  claim  against  it  by  the  judgment  of  a  court ; 
and  the  prosecution  of  that  suit  is  its  continuance.  What- 
ever may  be  the  stages  of  its  progress,  the  action  is  still  the 
same.  Suits  had  been  commenced  in  the  Supreme  Court 
against  some  of  tlie  states  before  the  amendment  was  intro- 
duced  into  Congress,  and  others  might  be  commenced  before 
it  should  be  adopted  by  the  state  legislature,  and  might  be 
depending  at  the  time  of  its  adoption.  The  object  of  the 
amendment  was  not  only  to  prevent  tlie  commencement  of 
future  suits,  but  to  arrest  the  prosecution  of  those  which 
might  be  commenced  when  this  article  should  form  a  part  of 
the  Constitution.  It,  therefore,  embraces  both  objects;  and 
its  meaning  is,  that  the  judicial  power  shall  not  be  construed 
to  extend  to  any  suit  which  may  be  commenced,  or  which,  if 
already  commenced,  may  be  prosecuted  against  a  state  by  the 
citizen  of  another  state.  If  a  suit,  brought  in  one  court, 
and  carried  by  legal  process  to  a  supervising  court,  be  a  con- 
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tinuation  of  the  same  suit,  then  this  suit  is  not  commenced 
nor  prosecuted  against  a  state.  It  is  clearly  in  its  commence- 
ment, the  suit  of  a  state  against  an  individual,  which  suit  is 
transferred  to  this  court,  not  for  the  purpose  of  asserting 
any  claim  against  the  state,  but  for  the  purpose  of  asserting 
a  constitutional  defence  against  a  claim  made  by  a  state. 

"A  writ  of  error  is  defined  to  be,  a  commission  by  which 
the  judges  of  one  court  are  authorized  to  examine  a  record 
upon  which  a  judgment  was  given  in  another  court,  and,  on 
such  examination,  to  affirm  or  reverse  the  same  according  to 
law.  If,  says  my  Lord  Coke,  by  the  writ  of  error,  the 
plaintiff"  may  recover,  or  be  restored  to  anything,  it  may  be 
released  by  the  name  of  an  action.  In  Bacon's  Abridgment, 
tit.  Error,  L.,  it  is  laid  down,  that  '  where  by  a  writ  of  error, 
the  plaintiff"  shall  recover,  or  be  restored  to  any  personal 
thing,  as  debt,  damage,  or  the  like,  a  release  of  all  actions 
personal  is  a  good  plea ;  and  when  land  is  to  be  recovered, 
or  restored  in  a  writ  of  error,  a  release  of  actions  real  is  a 
good  bar ;  but  where  by  a  writ  of  error  the  plaintiff"  shall 
not  be  restored  to  any  personal  or  real  thing,  a  release  of 
all  actions,  real  or  personal,  is  no  bar.'  And  for  this  we 
have  the  authority  of  Lord  Coke,  both  in  his  Commentary 
on  Littleton  and  in  his  Reports.  A  writ  of  error,  is  in  the 
nature  of  a  suit  or  action  when  it  is  to  restore  the  party  who 
obtains  it  to  the  possession  of  anything  which  is  withheld 
from  him,  not  when  its  operation  is  entirely  defensive. 

"  This  rule  will  apply  to  writs  of  error  from  the  courts  of 
the  United  States,  as  well  as  to  those  writs  in  England. 

"Under  the  judiciary  act,  the  eff"ect  of  a  writ  of  error  is 
simply  to  bring  the  record  into  court,  and  submit  the  judg- 
ment of  the  inferior  tribunal  to  re-examination.  It  does  not 
in  any  manner  act  upon  the  parties ;  it  acts  only  on  the 
record.  It  removes  the  record  into  the  supervising  tribunal. 
Where  then,  a  state  obtains  a  judgment  against  an  individual, 
and  the  court,  rendering  such  judgment,  overrules  a  defence 
set  up  under  the  Constitution  or  laws  of  the  United  States, 
can,  with  no  propriety,  we  think,  be  denominated  a  suit  com- 
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menccd  or  prosecuted  against  the  state  whose  judgment  is  so 
far  re-examined.  Nothing  is  demanded  from  the  state.  No 
claim  against  it  of  any  description  is  asserted  or  prosecuted. 
The  party  is  not  to  be  restored  to  the  possession  of  anything. 
Essentially,  it  is  an  appeal  on  a  single  point,  and  the  de- 
fendant who  appeals  from  a  judgment  rendered  against  him, 
is  never  said  to  commence  or  prosecute  a  suit  against  the 
plaintiff  who  has  obtained  the  judgment.  The  writ  of  error 
is  given  rather  than  an  appeal,  because  it  is  the  more  usual 
mode  of  removing  suits  at  common  law  ;  and  because,  per- 
haps it  is  more  technically  proper  where  a  single  point  of 
law,  and  not  the  whole  case,  is  to  be  re-examined.  But  an 
appeal  might  be  given,  and  might  be  so  regulated  as  to  effect 
every  purpose  of  a  writ  of  error.  The  mode  of  removal  is 
form,  and  not  substance.  Whether  it  be  by  writ  of  error,  or 
appeal,  no  claim  is  asserted,  no  demand  is  made  by  the  origi- 
nal defendant ;  he  only  asserts  the  constitutional  right  to 
have  his  defence  examined  by  that  tribunal  whose  province 
it  is  to  construe  the  Constitution  and  laws  of  the  Union. 

"  The  only  part  of  the  proceeding  which  is  in  any  manner 
personal,  is  the  citation.  And  what  is  the  citation  ?  It  is 
simply  notice  to  the  opposite  party  that  the  record  is  trans- 
ferred into  another  court,  where  he  may  appear  or  decline  to 
appear,  as  his  judgment  or  inclination  may  determine.  As 
the  party  who  has  obtained  a  judgment  is  out  of  court,  and 
may  therefore,  not  know  that  his  cause  is  removed,  common 
justice  requires  that  notice  of  the  fact  should  be  given  him. 
But  this  notice  is  not  a  suit,  nor  has  it  the  effect  of  process. 
If  the  party  does  not  choose  to  appear,  lie  cannot  be  brought 
into  court,  nor  is  his  failure  to  appear  considered  as  a  default. 
Judgment  cannot  be  given  against  him  for  his  non-appear- 
ance, but  the  judgment  is  to  be  re-examined,  and  reversed  or 
affirmed,  in  like  manner  as  if  the  party  had  appeared  and 
argued  his  cause. 

"  The  point  of  view  in  which  this  writ  of  error,  with  its 
citation,  has  l)cen  considered  uniformly  in  the  courts  of  the 
Union,  has  been  well  illustrated  by  a  reference  to  the  course 


CONTROVERSIES   BETWEEN  A  STATE   AND    CITIZENS,  ETC.      67 

of  this  court  in  suits  instituted  by  the  United  States.  The 
universally  received  opinion  is,  that  no  suit  can  be  com- 
menced or  prosecuted  against  the  United  States ;  that  the 
judiciary  act  does  not  authorize  such  suits.  Yet  writs  of 
error,  accompanied  with  citations,  have  uniformly  issued  for 
the  removal  of  judgments  in  favor  of  the  United  States  into 
a  superior  court,  where  they  have,  like  those  in  favor  of  an 
individual,  been  re-examined,  and  affirmed,  or  reversed.  It 
has  never  been  suggested,  that  such  writ  of  error  was  a  suit 
against  the  United  States,  and,  therefore,  not  within  the 
jurisdiction  of  the  appellate  court. 

"  It  is,  then,  the  opinion  of  the  court,  that  the  defendant 
who  removes  a  judgment  rendered  against  him  by  a  state 
court  into  this  court,  for  the  purpose  of  re-examining  the 
question,  whether  that  judgment  be  in  violation  of  the  Con- 
stitution or  laws  of  the  United  States,  does  not  commence  or 
prosecute  a  suit  against  the  state,  whatever  may  be  its  opinion 
when  the  effect  of  the  writ  may  be  to  restore  the  party  to 
the  possession  of  a  thing  which  he  demands. 

§  63.  A  state  is  within  the  operation  of  the  original 
clause  of  the  Constitution,  only  when  it  is  a  party  to  the 
record,  as  a  plaintiff  or  defendant,  in  its  political  capacity. 
The  Supreme  Court  have  laid  it  down  as  a  rule  admitting  of 
no  exception,  that  in  all  cases  where  jurisdiction  depends  on 
the  party,  it  is  the  party  named  in  the  record.^  In  the  case 
of  Chisholm  v.  Georgia,  the  state  was,  nominally,  a  party 
on  the  record.^  So,  also,  it  was  a  party  on  the  record  in 
Hollingsworth  v.  Virginia.^  In  Georgia  v.  Brailsford,  the 
bill  was  filed  by  the  governor  in  behalf  of  the  state,  and  the 
case  was  considered  as  one  in  which  the  Supreme  Court  had 
original  jurisdiction,  because  a  state  was  a  party.^  In  New 
York  V.  Connecticut,  both  the  states  were  nominally  parties.* 

§  64.  In  like  manner,  a  state  is  within  the  operation  of 

'  Osborne  v.  The  Bank  of  the  United  States,  9  Wheat.  738. 

2  2  Dallas,  419.        ^  3  Dall.  3Y8.         "  2  Ball.  402.        ^  4  Dall.  3. 
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the  amendment,  only  when  it  is  a  nominal  party  on  the 
record,  in  its  political  capacity.  In  Fowler  v.  Lindsay,  an 
attempt  was  made  to  restrain  proceedings  in  a  cause  depend- 
ing in  a  circuit  court,  on  the  allegation  that  a  controversy 
respecting  the  soil  and  jurisdiction  of  the  two  states  had 
occurred  in  it.  The  Supreme  Court  determined  that  a  state, 
not  being  a  party  on  the  record,  nor  directly  interested,  the 
circuit  court  ought  to  proceed  in  it.^ 

§  65.  So,  too,  if  the  state  merely  has  an  interest  in  a  suit 
between  other  persons,  or  if  its  rights,  powers,  privileges,  or 
duties  are  only  brought  in  question  incidentally,  or  if  the 
actual  parties  before  the  court  are  acting  only  as  its  agents, 
the  state  is  not  a  party  to  the  controversy.  Thus,  where  a 
bill  was  filed  by  the  Bank  of  the  United  States,  to  restrain 
certain  officers  of  the  State  of  Ohio  from  collecting  a  tax 
attempted  to  be  levied  upon  the  property  of  the  Bank  under 
a  law  of  that  state,  it  was  objected  that  the  suit  was  against 
the  state.^ 

The  Supreme  Court  said :  "  The  bill  is  brought,  it  is  said, 
for  the  purpose  of  protecting  the  Bank  in  the  exercise  of  a 
franchise  granted  by  a  law  of  the  United  States,  which 
franchise  the  State  of  Ohio  asserts  a  right  to  invade,  and  is 
about  to  invade.  It  prays  the  aid  of  the  court  to  restrain 
the  officers  of  the  state  from  executing  the  law.  It  is,  then, 
a  controversy  between  the  Bank  and  the  State  of  Ohio. 
The  interest  of  the  state  is  direct  and  immediate,  not  con- 
sequential. The  process  of  the  court,  though  not  directed 
against  the  state  by  name,  acts  directly  upon  it,  by  restrain- 
ing its  officers.  The  process,  therefore,  is  substantially, 
though  not  in  form,  against  the  state,  and  the  court  ought 
not  to  proceed  without  making  the  state  a  party.  If  this 
cannot  be  done,  the  court  cannot  take  jurisdiction  of  the 
cause. 

"  The  full  pressure  of  this  argument  is  felt,  and  the  diffi- 
culties it  presents  are  acknowledged.     The  direct  interest  of 

»  3  Dall.  411.         *  0.sborne  v.  United  States  Bank,  9  Wheaton,  846. 
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the  state  in  the  suit  as  brought,  is  admitted ;  and,  had  it 
been  in  the  power  of  the  Bank  to  make  it  a  party,  perhaps 
no  decree  ought  to  have  been  pronounced  in  the  cause,  until 
the  state  was  before  the  court.  But  this  was  not  in  the 
power  of  the  Bank.  The  eleventh  amendment  of  the  Con- 
stitution has  exempted  a  state  from  the  suits  of  citizens  of 
other  states,  or  aliens ;  and  the  very  difficult  question  is  to 
be  decided,  whether,  in  such  a  case,  the  court  may  act  upon 
the  agents  employed  by  the  state,  and  on  the  property  in 
their  hands  ? 

"  Before  we  try  this  question  by  the  Constitution,  it  may 
not  be  time  misapplied,  if  we  pause  for  a  moment,  and 
reflect  on  the  relative  situation  of  the  Union  with  its  mem- 
bers, should  the  objection  prevail. 

"  A  denial  of  jurisdiction  forbids  all  inquiry  into  the 
nature  of  the  case.  It  applies  to  cases  perfectly  clear  in 
themselves  ;  to  cases  where  the  government  is  in  the  exercise 
of  its  best  established  and  most  essential  powers,  as  well  as 
to  those  which  may  be  deemed  questionable.  It  asserts,  that 
the  agent  of  a  state,  alleging  the  authority  of  a  law  void  in 
itself,  because  repugnant  to  the  Constitution,  may  arrest  the 
execution  of  any  law  in  the  United  States.  It  maintains, 
that  if  a  state  shall  impose  a  fine  or  penalty  on  any  person 
employed  in  the  execution  of  any  law  of  the  United  States, 
it  may  levy  that  fine  or  penalty  by  a  ministerial  officer, 
without  the  sanction  even  of  its  own  courts ;  and  that  the 
individual,  though  he  perceives  the  approaching  danger,  can 
obtain  no  protection  from  the  judicial  department  of  the 
government.  The  carrier  of  the  mail,  the  collector  of  the 
revenue,  the  marshal  of  a  district,  the  recruiting  officer,  may 
all  be  inhibited,  under  ruinous  penalties,  from  the  perform- 
ance of  their  respective  duties ;  the  warrant  of  a  ministerial 
officer  may  authorize  the  collection  of  these  penalties ;  and 
the  person  thus  obstructed  in  the  performance  of  his  duty, 
may  indeed  resort  to  his  action  for  damages,  after  the  inflic- 
tion of  the  injury,  but  cannot  avail  himself  of  the  pre- 
ventive justice  of  the  nation  to  protect  him  in  the  perform- 
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ancc  of  his  duties.  Each  member  of  the  Union  is  capable, 
at  its  Avill,  of  attacking  the  nation,  of  arresting  its  progress 
at  every  step,  of  acting  vigorously  and  effectually  in  the 
execution  of  its  designs,  while  the  nation  stands  naked, 
stripped  of  its  defensive  armor,  and  incapable  of  shielding 
its  agent,  or  executing  its  laws,  otherwise  than  by  proceed- 
ings which  are  to  take  place  after  the  mischief  is  perpe- 
trated, and  which  must  often  be  ineffectual,  from  the  inability 
of  the  agents  to  make  compensation. 

"  These  are  said  to  be  extreme  cases,  but  the  case  at  bar, 
had  it  been  put  by  way  of  illustration  in  argument,  might 
have  been  termed  an  extreme  case ;  and,  if  a  penalty  on  a 
revenue  officer,  for  performing  his  duty,  be  more  obviously 
wrong  than  a  penalty  on  the  Bank,  it  is  a  difference  in 
degree,  not  iiji  principle.  Public  sentiment  would  be  more 
shocked  by  the  infliction  of  a  penalty  on  a  public  officer  for 
the  performance  of  his  duty,  than  by  the  infliction  of  this 
penalty  on  a  Bank,  which  while  carrying  on  the  fiscal 
operations  of  the  government,  is  also  transacting  its  own 
business  ;  but,  in  both  cases,  the  officer  levying  the  penalty 
acts  under  a  void  authority,  and  the  power  to  restrain  him 
is  denied  as  positively  in  the  one  as  in  the  other. 

"  The  distinction  between  any  extreme  case,  and  that  which 
has  actually  occurred,  if,  indeed,  any  difi'erencc  of  principle 
can  be  supposed  to  exist  between  them,  disappears,  when 
considering  the  question  of  jurisdiction ;  for,  if  the  courts  of 
the  United  States  cannot  rightfully  protect  the  agents  who 
execute  every  law  authorized  by  the  Constitution,  from  the 
direct  action  of  state  agents  in  the  collection  of  penalties, 
they  cannot  rightfully  protect  those  who  execute  any  law. 

"  The  question,  then,  is,  whether  the  Constitution  of  the 
United  States  has  provided  a  tribunal  which  can  peacefully 
and  rightfully  protect  those  who  are  employed  in  carrying 
into  execution  the  laws  of  the  Union,  from  the  attempts  of  a 
particular  state  to  resist  the  execution  of  those  laAvs. 

"  The  State  of  Ohio  denies  the  existence  of  this  power, 
and   contends,  that  no  preventive  proceedings  whatever,  or 
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proceedings  against  tlie  very  property  which  may  have  been 
seized  by  the  agent  of  a  state,  can  be  sustained  against  such 
agent,  because  they  woukl  be  substantially  against  the  state 
itself,  in  violation  of  the  eleventh  amendment  of  the  Consti- 
tution. 

"  That  the  courts  of  the  Union  cannot  entertain  a  suit 
brought  against  a  state  by  an  alien,  or  the  citizen  of  another 
state,  is  not  to  be  controverted.  Is  a  suit,  brought  against 
an  individual  for  any  cause  whatsoever,  a  suit  against  a 
state,  in  the  sense  of  the  Constitution  ? 

"  The  eleventh  amendment  is  the  limitation  of  a  power 
supposed  to  be  granted  in  the  original  instrument ;  and  to 
imderstand  accurately  the  extent  of  the  limitation,  it  seems 
proper  to  define  the  power  that  is  limited. 

"  The  words  of  the  Constitution,  so  far  as  they  respect 
this  question,  are,  '  The  judicial  power  shall  extend  to  con- 
troversies between  two  or  more  states,  between  a  state  and 
citizens  of  another  state,  and  between  a  state  and  foreign 
state,  citizens,  or  subjects.' 

"A  subsequent  clause  distributes  the  power  previously 
granted,  and  assigns  to  the  Supreme  Court  original  juris- 
diction in  those  cases  in  which  'a  state  shall  be  a  party.' 

"The  words  of  the  11th  amendment  are,  'The  judicial 
power  of  the  United  States  shall  not  be  construed  to  extend 
to  any  suit  in  law  or  equity,  commenced  or  prosecuted 
against  one  of  the  United  States,  by  citizens  of  another  state, 
or  by  citizens  or  subjects  of  a  foreign  state.' 

"The  Bank  of  the  United  States  contends,  that  in  all 
cases  in  which  jurisdiction  depends  on  the  character  of  the 
party,  reference  is  made  to  the  party  on  the  record,  not  to 
one  who  may  be  interested,  but  is  not  shown  by  the  record 
to  be  a  party. 

"The  appellants  admit,  that  the  jurisdiction  of  the  court 
is  not  ousted  by  any  incidental  or  consequential  interest 
which  a  state  may  have  in  the  decision  to  be  made,  but  is  to 
be  considered  as  a  party  where  the  decision  acts  directly 
and  immediately  upon  the  state,  through  its  officers. 
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"If  this  question  were  to  be  determined  on  the  authority 
of  English  decisions,  it  is  believed  that  no  case  can  be  ad- 
duced, where  any  person  has  been  considered  as  a  party  who 
is  not  made  so  on  the  record.  But  the  court  will  not  review 
those  decisions,  because  it  is  thought  a  question  growing  out 
of  the  Constitution  of  the  United  States,  requires  rather  an 
attentive  consideration  of  the  words  of  that  instrument,  than 
of  the  decisions  of  analogous  questions  by  the  courts  of  any 
other  country. 

"Do  the  provisions,  then,  of  the  American  Constitution, 
respecting  controversies  to  which  a  state  may  be  a  party, 
extend,  on  a  fair  construction  of  that  instrument,  to  cases  in 
which  the  state  is  not  a  party  on  the  record? 

"  The  first  in  the  enumeration,  is  a  controversy  between 
two  or  more  states. 

"  There  are  not  many  questions  in  which  a  state  would  be 
supposed  to  take  a  deeper  or  more  immediate  interest  than 
in  those  which  decide  on  the  extent  of  her  territory.  Yet 
the  Constitution,  not  considering  the  state  as  a  party  to  such 
controversies,  if  not  plaintiff  or  defendant  on  the  record, 
has  expressly  given  jurisdiction  in  those  between  citizens 
claiming  lands  under  grants  of  different  states.  If  each 
state,  in  consequence  of  the  influence  of  a  decision  on  her 
boundary,  had  been  considered,  by  the  framers  of  the  Con- 
stitution, as  a  party  to  that  controversy,  the  express  grant 
of  jurisdiction  would  have  been  useless.  The  grant  of  it 
certainly  proves,  that  the  Constitution  does  not  consider  the 
state  as  a  party  in  such  a  case. 

"Jurisdiction  is  expressly  granted  in  those  cases  only 
where  citizens  of  the  same  state  claim  lands  under  grants  of 
different  states.  If  the  claimants  be  citizens  of  different 
states,  the  court  takes  jurisdiction  for  that  reason.  Still, 
the  right  of  the  state  to  grant,  is  the  essential  point  in  dis- 
pute ;  and  in  that  point  the  state  is  deeply  interested.  If 
that  interest  converts  the  state  into  a  party,  there  is  an  end 
of  the  cause  ;  and  the  Constitution  will  be  construed  to  forbid 
the  circuit  courts  to  take  cognizance  of  questions  to  which  it 
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"was  thought  necessary  expressly  to  extend  their  jurisdiction, 
even  when  the  controversy  arose  between  citizens  of  the  same 
state, 

"  We  are  aware  that  the  application  of  these  cases  may 
be  denied,  because  the  title  of  the  state  comes  on  incidentally, 
and  the  appellants  admit  the  jurisdiction  of  the  court,  where 
its  judgment  does  not  act  directly  upon  the  property  or  inte- 
rests of  the  state ;  but  we  deemed  it  of  some  importance  to 
show,  that  the  framers  of  the  Constitution  contemplated  the 
distinction  between  cases  in  which  a  state  was  interested, 
and  those  in  which  it  was  a  party,  and  made  no  provision 
for  a  case  of  interest,  without  being  a  party  on  the  record. 

"In  cases  where  a  state  is  a  party  on  the  record,  the 
question  of  jurisdiction  is  decided  by  inspection.  If  juris- 
diction depend,  not  on  this  plain  fact,  but  on  the  interest  of 
the  state,  what  rule  has  the  Constitution  given  by  which  this 
interest  is  to  be  measured?  If  no  rule  be  given,  is  it  to  be 
settled  by  the  court  ?  If  so,  the  curious  anomaly  is  pre- 
sented of  a  court  examining  the  whole  testimony  of  a  cause, 
inquiring  into,  and  deciding  on,  the  extent  Of  a  state's  inte- 
rest, without  having  a  right  to  exercise  any  jurisdiction  in 
the  case.  Can  this  inquiry  be  made  without  the  exercise 
of  jurisdiction? 

"  The  next  in  the  enumeration  is  a  controversy  between  a 
state  and  the  citizens  of  another  state. 

"  Can  this  case  arise,  if  the  state  be  not  a  party  on  the 
record  ?  If  it  can,  the  question  recurs,  what  degree  of  inte- 
rest shall  be  sufficient  to  change  the  parties,  and  arrest  the 
proceedings  against  the  individual  ?  Controversies  respect- 
ing boundary  have  lately  existed  between  Virginia  and 
Tennessee,  between  Kentucky  and  Tennessee,  and  now  exist 
between  New  York  and  New  Jersey.  Suppose,  while  such 
a  controversy  is  pending,  the  collecting  officer  of  one  state 
should  seize  property  for  taxes  belonging  to  a  man  wdio  sup- 
poses himself  to  reside  in  the  other  state,  and  who  seeks 
redress  in  the  federal  court  of  that  state  in  which  the  officer 
resides.     The  interest  of  the  state  is  obvious.     Yet  it  is 
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admitted,  thiit  in  such  a  case  the  action  wouhl  lie,  hecause 
the  officer  might  he  treated  as  a  trespasser,  and  the  verdict 
and  judgment  against  him  Avould  not  act  directly  on  the  pro- 
perty of  the  state.  That  it  would  not  so  act,  may,  perhaps, 
depend  on  circumstances.  The  officer  may  retain  the 
amount  of  the  taxes  in  his  hands,  and,  on  the  proceedings 
of  the  state  against  him,  may  plead  in  har  the  judgment  of 
a  court  of  competent  jurisdiction.  If  this  plea  ought  to  he 
sustained,  and  it  is  far  from  heing  certain  that  it  ought  not, 
the  judgment  so  pleaded  would  have  acted  directly  on  the 
revenue  of  the  state,  in  the  hands  of  its  officer.  And  yet 
the  argument  admits  that  the  action,  in  such  a  case,  would 
be  sustafned.  But,  supjjose  in  such  a  case  the  party  con- 
ceiving himself  to  be  injured,  instead  of  bringing  an  action 
sounding  in  damages,  should  sue  for  the  specific  thing  while 
yet  in  possession  of  the  seizing  officer.  It  being  admitted, 
in  argument,  that  the  action  sounding  in  damages  would  lie, 
we  are  unable  to  perceive  the  line  of  distinction  between  that 
and  the  action  of  detinue.  Yet  the  latter  action  would  claim 
the  specific  article  seized  for  the  tax,  and  would  obtain  it, 
should  the  seizure  be  deemed  unlawful. 

"  It  would  be  tedious  to  pursue  this  part  of  the  inquiry 
further,  and  it  would  be  useless,  because  every  person  will 
perceive  that  the  same  reasoning  is  applicable  to  all  the 
other  enumerated  controversies  to  which  a  state  may  be  a 
party.  The  principle  may  be  illustrated  by  a  reference  to 
those  other  controversies  Avhere  jurisdiction  depends  on  the 
party.  But,  before  ^\c  review  them,  wc  will  notice  one  where 
the  nature  of  tlic  controversy  is,  in  some  degree,  blended 
with  the  character  of  the  party. 

"  If  a  suit  be  brought  against  a  foreign  minister,  the 
Supreme  Court  alone  has  original  jurisdiction,  and  this  is 
shown  on  the  record.  But,  suppose  a  suit  to  be  brought 
which  affects  the  interest  of  a  foreign  minister,  or  by  which 
the  person  of  his  secretary,  or  of  his  servant,  is  arrested. 
The  minister  docs  not,  by  the  mere  arrest  of  his  secretary, 
or  his  servant,  become  a  party  to  this  suit,  but  the  actual 
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defendant  pleads  to  the  jurisdiction  of  the  court,  and  asserts 
his  privilege.  If  the  suit  affects  a  foreign  minister,  it  must 
be  dismissed,  not  because  he  is  a  party  to  it,  but  because  it 
affects  him.  The  language  of  the  Constitution  in  the  tTVO 
cases  is  different.  This  court  can  take  cognizance  of  all 
cases  'affecting'  foreign  ministers;  and,  therefore,  jvn-is- 
diction  does  not  depend  on  the  party  named  in  the  record. 
But  this  language  changes  when  the  enumeration  proceeds 
to  states.  Why  this  change  ?  The  answer  is  obvious.  In 
the  case  of  foreign  ministers,  it  was  intended,  for  reasons 
which  all  comprehend,  to  give  the  national  courts  jurisdiction 
over  all  cases  by  Avhich  they  were  in  any  manner  affected. 
In  the  case  of  states,  whose  immediate  or  remote*interests 
were  mixed  up  with  a  multitude  of  cases,  and  who  might  be 
affected  in  an  almost  infinite  variety  of  ways,  it  was  intended 
to  give  jurisdiction  in  those  cases  only  to  which  they  were 
actual  parties. 

"In  proceeding  with  the  cases  in  which  jurisdiction  depends 
on  the  character  of  the  party,  the  first  in  the  enumeration 
is,  '  controversies  to  which  the  United  States  shall  be  a 
party.' 

"  Does  this  provision  extend  to  the  cases  where  the  United 
States  are  not  named  in  the  record,  but  claim,  and  are 
actually  entitled  to,  the  whole  subject  in  controversy  ? 

"  Let  us  examine  this  question. 

"  Suits  brought  by  the  Postmaster-General  are  for  money 
due  to  the  United  States.  The  nominal  plaintiff  has  no  in- 
terest in  the  controversy,  and  the  United  States  are  the  only 
real  party.  Yet,  these  suits  could  not  be  instituted  in  the 
courts  of  the  Union,  under  that  clause  which  gives  jurisdic- 
tion in  all  cases  to  which  the  United  States  are  a  party  ;  and 
it  was  found  necessary  to  give  the  court  jurisdiction  over 
them,  as  beino;  cases  arising;  under  a  law  of  the  United 
States. 

"The  judicial  power  of  the  Union  is  also  extended  to  con- 
troversies between  citizens  of  different  states ;  and  it  has 
been  decided,  that  the  character  of  the  parties  must  be  shown 
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on  the  record.  I>Dcs  this  provision  depend  on  the  character 
of  those  -whose  interest  is  litigated,  or  of  those  who  are  parties 
on  the  record  ?  In  a  suit,  for  example,  brought  by  or  against 
an  executor,  the  creditors  or  legatees  of  his  testator  are  the 
persons  really  concerned  in  interest ;  but  it  has  never  been 
suspected  that,  if  the  executor  be  a  resident  of  another  state, 
the  jurisdiction  of  the  federal  courts  could  be  ousted  by  the 
fact,  that  the  creditors  or  legatees  were  citizens  of  the  same 
state  with  the  opposite  party.  The  universally  received 
construction  in  this  case  is,  that  jurisdiction  is  neither  given 
nor  ousted  by  the  relative  situation  of  the  parties  concerned 
in  interest,  but  by  the  relative  situation  of  the  parties  named 
on  the  Acord.  Why  is  this  construction  universal?  No 
case  can  be  imagined,  in  which  the  existence  of  an  interest 
out  of  the  party  on  the  record  is  more  unequivocal  tlian  in 
that  which  has  been  just  stated.  Why,  then,  is  it  universally 
admitted,  that  this  interest  in  no  manner  affects  the  jurisdic- 
tion of  the  court  ?  The  plain  and  obvious  answer  is,  because 
the  jurisdiction  of  the  court  depends,  not  upon  this  interest, 
but  upon  the  actual  party  on  the  record. 

"  Were  a  state  to  be  the  sole  legatee,  it  will  not,  we  pre- 
sume, be  alleged,  that  the  jurisdiction  of  the  court,  in  a  suit 
against  the  executor,  would  be  more  aft'ected  by  this  fact, 
than  by  the  fact  that  any  other  person,  not  suable  in  the 
courts  of  the  Union,  was  the  sole  legatee.  Yet,  in  such  a 
case,  the  court  would  decide  directly  and  iuuncdiately  on  the 
interest  of  the  state. 

"  This  principle  might  be  further  illustrated  by  showing  that 
jurisdiction,  where  it  depends  on  the  character  of  the  party, 
is  never  conferred  in  consequence  of  the  existence  of  an  in- 
terest in  a  party  not  named ;  and  by  showing  that,  under 
the  distributive  clause  of  the  second  section  of  the  third 
article,  the  Supreme  Court  could  never  take  original  juris- 
diction, in  consequence  of  an  interest  in  a  party  not  named 
in  the  record. 

"  But  the  principle  seems  too  well  established  to  require 
that  more  time  should  be  devoted  to  it.     It  may,  Ave  think, 
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be  laid  down  as  a  rule  which  admits  of  no  exception,  that,  in 
all  cases  where  jurisdiction  depends  on  the  party,  it  is  the 
party  named  in  the  record.  Consequently,  the  eleventh 
amendment,  which  restrains  the  jurisdiction  granted  by  the 
Constitution  over  suits  against  states,  is,  of  necessity,  limited 
to  those  suits  in  which  a  state  is  a  party  on  the  record.  The 
amendment  has  its  full  effect,  if  the  Constitution  be  construed 
as  it  would  have  been  construed,  had  the  jurisdiction  of  the 
court  never  been  extended  to  suits  brought  against  a  state, 
by  the  citizens  of  another  state,  or  by  aliens. 

"  The  state  not  being  a  party  on  the  record,  and  the  court 
having  jurisdiction  over  those  who  are  parties  on  the  record, 
the  true  question  is,  not  one  of  jurisdiction,  but  whether,  in 
the  exercise  of  its  jurisdiction,  the  court  ought  to  make  a 
decree  against  the  defendants  ;  whether  they  are  to  be  con- 
sidered as  having  a  real  interest,  or  as  being  only  nominal 
parties. 

"  In  pursuing  the  arrangement  which  the  appellants  have 
made  for  the  argument  of  the  cause,  this  question  has  already 
been  considered.  The  responsibility  of  the  officers  of  the 
state  for  the  money  taken  out  of  the  Bank,  was  admitted, 
and  it  was  acknowledged  that  this  responsibility  might  be 
enforced  by  the  proper  action.  The  objection  is,  to  its  being 
enforced  against  the  specific  article  taken,  and  by  the  decree 
of  this  court.  But,  it  has  been  shown,  we  think,  that  an 
action  of  detinue  might  be  maintained  for  that  article,  if  the 
Bank  had  possessed  the  means  of  describing  it,  and  that  the 
interest  of  the  state  would  not  have  been  an  obstacle  to  the 
suit  of  the  Bank  against  the  individual  in  possession  of  it. 
The  judgment  in  such  a  suit  might  have  been  enforced,  had 
the  article  been  found  in  possession  of  the  individual  defen- 
dant. It  has  been  shown,  that  the  danger  of  its  being  parted 
with,  of  its  being  lost  to  the  plaintiff,  and  the  necessity  of  a 
discovery,  justified  the  application  to  a  court  of  equity.  It 
was  in  a  court  of  equity  alone  that  the  relief  would  be  real, 
substantial,  and  effective.     The  parties  must  certainly  have 
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a  real  interest  in  the  case,  since  their  personal  responsibility 
is  acknowledged,  and,  if  denied,  could  be  demonstrated. 

"  It  was  proper,  then,  to  make  a  decree  against  the  defen- 
dants in  the  Circuit  Court,  if  the  law  of  the  State  of  Ohio  be 
repugnant  to  the  Constitution,  or  to  a  law  of  the  United 
States  made  in  pursuance  thereof,  so  as  to  furnish  no  autho- 
rity to  those  Avho  took,  or  to  those  who  received,  the  money 
for  which  this  suit  was  instituted." 

§  6Q.  In  like  manner,  where  a  state  has  an  interest  in  a 
corporation,  the  state  is  not  a  party  to  a  suit  by  or  against 
the  corporation,  although  it  has  the  sole  interest,  provided 
other  persons  are  the  corporators.  Thus,  Avhere  the  United 
States  Bank  brought  a  suit  against  tlic  Planters'  Bank  of 
Georgia,  in  a  circuit  court,  the  Planters'  Bank  pleaded 
to  the  jurisdiction  that  it  was  a  corporation  of  which  the 
State  of  Georgia  was  a  corporator,  with  certain  individuals, 
citizens  of  the  same  state  with  some  of  the  members  of  the 
plaintiff  corporation.^ 

The  Supreme  Court  said :  "  Is  the  State  of  Georgia  a 
party  defendant  in  this  case  ?  If  it  is,  then  the  suit,  had 
the  11th  amendment  never  been  adopted,  must  have  been 
brought  in  the  Supreme  Court  of  the  United  States.  Could 
this  court  have  entertained  jurisdiction  in  the  case? 

"  We  think  it  could  not.  To  have  given  the  Supreme 
Court  original  jurisdiction,  the  state  must  be  plaintiff  or 
defendant  as  a  state,  and  must,  as  a  state,  be  a  party  on  the 
record.  A  suit  against  the  Planters'  Bank  of  Georgia,  is  no 
more  a  suit  against  the  State  of  Georgia,  than  against  any 
other  individual  corporator.  The  state  is  not  a  party,  that 
is,  an  entire  party  in  the  cause. 

"  If  this  suit  could  not  have  been  brought  originally  in 
the  Supreme  Court,  it  would  be  diflicult  to  show  that  it  is 
within  the  11th  amendment.  That  amendment  does  not 
purport  to  do  more  than  to  restrain  the  construction,  which 

>  U.  S.  Bank  v.  Planters'  Bank,  9  Wheaton,  904. 
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might  otherwise  be  given  to  the  Constitution ;  and,  if  this 
case  be  not  one  of  which  the  Supreme  Court  couhi  have 
taken  original  jurisdiction,  it  is  not  within  the  amendment. 
This  is  not,  we  think,  a  case  in  which  the  character  of  the 
defendant  gives  jurisdiction  to  the  court.  If  it  did,  the  suit 
could  be  instituted  only  in  the  Supreme  Court.  This  suit  is 
not  to  be  sustained  because  the  Planters'  Bank  is  suable  in 
the  federal  courts,  but  because  the  plaintiif  has  a  right  to 
sue  any  defendant  in  that  court,  who  is  not  withdrawn  from 
its  jurisdiction  by  the  Constitution,  or  by  law.  The  suit  is 
against  a  corporation,  and  the  judgment  is  to  be  satisfied  by 
the  property  of  the  corporation,  not  by  that  of  the  individual 
corporators.  The  state  does  not,  by  becoming  a  corporator, 
identify  itself  with  the  corporation.  The  Planters'  Bank  of 
Georgia  is  not  the  State  of  Georgia,  although  the  state  holds 
an  interest  in  it. 

"  It  is,  we  think,  a  sound  principle,  that,  when  a  govern- 
ment becomes  a  partner  in  any  trading  company,  it  divests 
itself,  so  far  as  it  concerns  the  transactions  of  that  company, 
of  its  sovereign  character,  and  takes  that  of  a  private  citizen. 
Instead  of  communicating  to  the  company  its  privileges  and 
its  prerogatives,  it  descends  to  a  level  with  those  with  whom 
it  associates  itself,  and  takes  the  character  which  belongs  to 
its  associates,  and  to  the  business  which  is  to  be  transacted. 
Thus,  many  states  of  this  Union,  who  have  an  interest  in 
banks,  are  not  suable  even  in  their  own  courts ;  yet  they 
never  exempt  the  corporation  from  being  sued.  The  State 
of  Georgia,  by  giving  to  the  Bank  the  capacity  to  sue  and 
be  sued,  voluntarily  strips  itself  of  its  sovereign  character, 
so  far  as  respects  the  transaction  of  the  Bank,  and  waives 
all  the  privileges  of  that  character.  As  a  member  of  a  cor- 
poration, a  government  never  exercises  its  sovereignty.  It 
acts  merely  as  a  corporator,  and  exercises  no  other  power  in 
the  management  of  the  affairs  of  the  corporation,  than  are 
expressly  given  by  the  incorporating  act. 

"  The  government  of  the  Union  held  shares  in  the  old  Bank 
of  the  United  States ;  but  the  privileges  of  the  government 
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•were  not  imparted  by  that  circumstance  to  the  Bank.  The 
United  States  was  not  a  party  to  suits  brought  by  or  against 
the  Bank  in  the  sense  of  the  Constitution.  So  with  respect 
to  the  present  Bank.  Suits  brought  by  or  against  it  are  not 
understood  to  be  brouglit  by  or  against  the  United  States. 
The  government,  by  becoming  a  corporator,  hiys  down  its 
sovereignty,  so  far  as  respects  the  transactions  of  the  corpo- 
ration, and  exercises  no  power  or  privileges  which  is  not 
derived  from  the  charter. 

"We  think,  then,  that  the  Phinters'  Bank  of  Georgia,  is 
not  exempted  from  being  sued  in  the  federal  courts,  by  the 
circumstance  that  the  state  is  a  corporator."^ 

§  67.  But  where  the  state  is  suetl  and  made  a  party  on 
the  record,  in  its  political  capacity,  the  amendment  applies : 
and  the  Supreme  Court  have  held  that  the  state  itself  may 
be  considered  as  a  party  on  the  record,  when  its  chief 
magistrate  is  sued,  not  by  his  name,  but  by  his  style  of 
office,  and  the  claim  made  upon  him  is  entirely  in  his  official 
character.^ 

§  68.  Whether  the  amendment  extends  to  admiralty  pro- 
ceedings in  rem,  so  that  on  the  appearance  of  a  state  as 
claimant,  all  further  proceedings  must  be  stayed,  is  a  point 
admitting  of  much  doubt.  Mr.  Justice  Story  has  expressed 
the  opinion,  that  in  such  a  case,  the  jurisdiction  of  the  court 
is  founded  upon  the  possession  of  tlie  thing,  and  that  by  in- 
terposing a  claim,  a  state  would  not  be  before  the  court 
merely  in  the  character  of  a  defendant,  but  as  an  actor. 
He  has  also  adverted  to  the  language  of  the  amendment,  -which 
is  that  the  judicial  power  shall  not  be  construed  to  extend 
to  any  suit  in  laio  or  aquitij,  to  Avliich  a  state  is  a  party; 
and  has  suggested  that  a  suit  in  admiralty  is  not,  correctly 


'  9  Wheaton,  906.     See  also,  The  Bank  of  the  Commoinvealtli  of  Ken- 
tucky V.  Wistar,  2  Peters,  318. 

2  The  Governor  of  Georgia  r.  Madrazzo,  1  Peters,  110,  123,  121. 


CONTROVERSIES   BETWEEN   A   STATE   AND    CITIZENS,   ETC.     81 

speaking,  a  suit  in  law  or  equity.^  In  the  Governor  of 
Georgia  v.  Madrazo,  it  was  considered  by  the  Supreme  Court, 
that  the  libel  was  a  suit  in  personam^  against  the  state,  and 
not  a  suit  in  rem;  and  consequently  that  it  could  not  be 
sustained,  because  it  was  a  case  for  the  original  jurisdiction 
of  the  Supreme  Court.  The  court,  therefore,  did  not  decide 
the  point  whether  the  11th  amendment  to  the  Constitution 
extends  to  proceedings  in  admiralty.^ 

§  69.  A  further  question  may  arise  upon  this  clause  of  the 
Constitution,  as  to  the  nature  of  the  interest  which  a  state 
must  have  when  it  proceeds  as  a  party  plaintiff  against  the 
citizens  of  another  state.  Is  it  merely  required  that  the 
state  should  be  a  nominal  party  to  the  record,  in  order  to 
give  the  courts  of  the  United  States  jurisdiction,  or  is  it 
necessary  that  a  substantial  interest  of  the  state,  and  what 
interest,  should  appear  to  be  involved?  We  have  seen 
that  it  is  not  enough,  in  order  to  bring  a  case  within  the 
restraining  operation  of  the  11th  amendment,  to  show  that 
the  state  has  an  incidental  or  resulting  interest  in  the  con- 
troversy. If  an  officer  of  a  state  is  sued  for  an  act  done 
under  its  authority,  or  if  a  corporation  is  sued,  in  which  a 
state  is  a  coi'porator,  the  suit  may  still  be  maintained,  be- 
cause the  state  is  not  a  party  upon  the  record,  notwith- 
standing its  interest  in  the  controversy.  But  when  the 
converse  of  this  case  occurs,  and  a  state  becomes  plaintiff, 
and  is  thus  a  party  upon  the  record,  proceeding  against 
the  citizens  of  another  state,  on  the  ground  that  it  is 
a  controversy  between  a  state  and  the  citizens  of  another 
state,  it  would  seem  that  the  interest  of  the  state  must 
be  immediate  and  direct,  and  not  remote  or  contingent; 
because  the  jurisdiction  attaches  upon  the  ground  that  the 
state  is  a  party,  and  it  seems  that  the  court  will  look 
into  the  nature  of  the  controversy,  and  ascertain  whether 
the  state  is  entitled  to  take  this  attitude.  This  has  been 
done  where  the  Supreme   Court  have  been  called  upon  to 

'  3  Story's  Commentaries  on  the  Constitution,  ^  1683.    "  1  Peters,  124. 
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exercise  original  jurisdiction,  on  the  ground  that  a  state  was 
a  party  in  a  proceeding  against  citizens  of  another  state ; 
and  as  such  a  proceeding  can  only  be  had  in  that  jurisdiction, 
the  cases  in  which  it  will  be  exercised  will  determine  the 
nature  or  degree  of  the  interest  which  the  state  must  appear 
to  have,  beyond  its  bare  appearance  as  a  party  to  the 
record. 

§  70.  Thus,  where  the  State  of  Pennsylvania  brought  a 
bill  in  equity  in  the  Supreme  Court,  to  restrain  certain  citi- 
zens of  the  State  of  Virginia  from  erecting  a  bridge  across 
the  river  Ohio,  upon  the  ground,  among  other  things,  that 
by  obstructing  the  navigation  of  the  river,  it  was  an  injury 
to  certain  public  works  belonging  to  the  State  of  Pennsyl- 
vania erected  within  her  own  limits ;  the  court  distinguished 
the  case  from  a  case  in  which  protection  miglit  be  sought  to 
the  interests  of  citizens  of  the  state,  or  to  remote  and  con- 
tingent interests  of  the  state  itself,  and  placed  the  jurisdic- 
tion upon  the  ground  of  a  direct  and  immediate  interest  of 
the  state  in  the  protection  of  its  own  property.^ 

"  As  this  is  the  exercise  of  original  jurisdiction  by  this 
court,  on  the  ground  that  the  State  of  Pennsylvania  is  a 
party,  it  is  important  to  ascertain  Avhcther  such  a  case  is 
made  out  as  to  entitle  the  state  to  assume  this  attitude.  In 
the  second  section  of  the  third  article  of  the  Constitution,  it 
is  declared  that  the  Supreme  Court  shall  have  original  juris- 
diction in  a  case  where  a  state  shall  be  a  party. 

"  In  this  case  the  State  of  Pennsylvania  is  not  a  party  in 
virtue  of  its  sovereignty.  It  does  not  come  here  to  protect 
the  rights  of  its  citizens.  The  sovereign  powers  of  a  state 
are  adequate  to  the  protection  of  its  own  citizens,  and  no 
other  jurisdiction  can  be  exercised  over  them,  or  in  their 
behalf,  except  in  a  few  specified  cases.  Nor  can  the  state 
prosecute  this  suit  on  the  ground  of  any  remote  or  contingent 
interest  in  itself.     It  assumes  and  claims,  not  an  abstract 

»  State  of  Pennsylvania  v.  The  Wheeling,  &c.,  Bridge  Co.,  ct  al.,  13 
Howard,  518,  559. 
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right,  but  a  direct  interest  in  the  controversy,  and  that  the 
power  of  this  court  can  redress  its  wrongs  and  save  it  from 
irreparable  injury.  If  such  a  case  be  made  out,  the  jurisdic- 
tion may  be  sustained. 

"  When  a  state  enters  into  a  copartnership,  or  becomes  a 
stockholder  in  a  bank  or  other  corporation,  its  sovereignty 
is  not  involved  in  the  business,  but  it  stands  and  is  treated 
as  other  stockholders  or  partners.  And  so  in  the  present 
case,  the  rights  asserted  and  relief  prayed,  are  considered  as 
in  no  respect  different  from  those  of  an  individual.  From  the 
dignity  of  the  state,  the  Constitution  gives  to  it  the  right  to 
bring  an  original  suit  in  this  court.  And  this  is  the  only 
privilege,  if  the  right  be  established,  which  the  State  of 
Pennsylvania  can  claim  in  the  present  case. 

"  It  is  objected,  in  the  first  place,  that  there  is  no  evidence 
that  the  State  of  Pennsylvania  has  consented  to  the  prose- 
cution of  this  suit  in  its  own  name. 

"  This  would  seem  to  be  answered  by  the  fact,  that  the 
proceedings  were  instituted  by  the  Attorney-General  of  the 
State.  He  is  its  legal  representative,  and  the  court  cannot 
presume,  without  proof,  against  his  authority.  In  January, 
1850,  the  following  declaration,  passed  unanimously  by  both 
branches  of  the  Pennsylvania  Legislature :  '  Whereas,  the 
navigation  of  the  River  Ohio  has  been  and  is  now  obstructed 
by  bridges  erected  across  its  channel,  between  Zane's  Island 
and  the  main  Virginia  and  Ohio  shores,  so  that  steamboats 
and  other  water-crafts  hitherto  accustomed  to  navigate  said 
river,  are  hindered  in  their  passage  to  and  from  the  port  of 
Pittsburg,  and  other  ports  in  the  State  of  Pennsylvania,  and 
the  trade  and  commerce  and  business  of  this  commonwealth 
interrupted,  the  revenue  of  her  public  w^orks  diminished  and 
impaired,  and  steamboats  owned  and  navigated  by  citizens  of 
this  state,  bound  to  and  from  her  ports,  are  subjected  to 
labor,  expense  and  delay,  with  hazard  to  life  and  property, 
by  reason  whereof  the  said  bridges  are  a  common  and  public 
nuisance,  injurious  to  the  State  of  Pennsylvania  and  her 
citizens ;  therefore,  be  it  resolved,  &c. 

"  '  2.  That  the  proceedings  in  behalf  of  said  state,  insti- 
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tutcd  by  her  Attorney-General  in  the  Supreme  Court  of  the 
United  States,  and  now  pending  therein  against  the  Wheel- 
ing and  Belmont  Bridge  Company,  to  abate  the  nuisance 
occasioned  by  their  bridge  lately  erected  across  the  Ohio,  be 
prosecuted  to  final  judgment,  decree,  and  execution,  for 
abatement  of  said  nuisance.' 

"  On  a  question  of  disputed  boundary  between  two  states, 
although  the  inquiry  of  the  court  is  limited  to  the  establish- 
ment of  a  common  line,  yet  the  exercise  of  sovereign  autho- 
rity, over  more  or  less  territory,  may  depend  upon  the  deci- 
sion. This  gives  great  dignity  and  importance  to  such  a 
controversy,  and  renders  necessary  a  broader  view,  than  on 
a  question  as  to  the  mere  right  of  property.  But  in  the 
present  case,  the  State  of  Pennsylvania  claims  nothing  con- 
nected with  the  exercise  of  its  sovereignty.  It  asks  from 
the  court  protection  of  its  property,  on  the  same  ground 
and  to  the  same  extent  as  a  corporation  or  individual  may 
ask  it.  And  it  becomes  an  important  question  whether  such 
facts  are  shown,  as  to  require  the  extraordinary  interposition 
of  this  court." 

§  71.  In  this  case,  therefore,  the  State  of  Pennsylvania 
was  not  only  the  nominal  plaintiff  upon  the  record,  but  it 
had  a  direct  proprietary  interest  in  certain  public  Avorks 
from  which  it  derived  revenues,  to  be  protected;  and  it  was 
upon  this  ground  that  the  court  said  it  was  entitled  to 
assume  the  attitude  of  a  party.  It  would  seem,  therefore, 
that  the  court  will  look  into  the  nature  of  the  controversy, 
and  that  the  jurisdiction  requires  not  merely  that  the  state 
should  be  a  nominal  party,  but  that  it  should  have  a  real, 
direct,  and  substantial  interest. 

§  72.  The  next  class  of  cases  is  "  controversies  between 
citizens  of  difi'crent  states."  This,  as  has  already  been 
observed,  is  one  of  the  cases  Avhcre  jurisdiction  is  conferred 
solely  on  account  of  the  character,  or  rather  the  situation  of 
the  parties.  And  the  first  question  that  arises  is,  who  are 
"  citizens  of  different  states,"  within  the  meaning  of  this  clause. 
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§  73.  The  term  "  controversies,"  as  used  in  this  section  of 
the  Constitution,  is  synonymous  with  civil  suits,  because  it  is 
used  with  reference  to  judicial  proceedings  between  party 
and  party.  Controversies  between  citizens  of  different 
states,  therefore,  relate  to  suits  between  party  and  party, 
where  one  party  is  a  citizen  of  one  state,  and  the  other  party 
is  a  citizen  of  another  state.  From  the  fact  that  the  juris- 
diction is  conferred  on  account  of  this  relative  situation  of 
the  parties,  it  follows  that  the  situation  of  the  parties  to  the 
record  must  determine  whether  the  jurisdiction  attaches. 
Accordingly,  it  has  been  determined  repeatedly,  that  the 
existence  of  an  interest  in  a  party  not  named  in  the  record, 
does  not  oust  the  jurisdiction,  if  the  parties  to  the  record  are 
citizens  of  diff"erent  states.  If  a  suit  is  brought  by  or  against 
an  executor,  the  creditors  or  legatees  of  his  testator  are  the 
parties  in  interest.  But  if  the  executor  be  a  citizen  of  an- 
other state  from  that  of  the  defendant,  the  jurisdiction  of 
the  federal  courts  is  not  affected  by  the  fact  that  the  credi- 
tors or  legatees  are  citizens  of  the  same  state  with  the  oppo- 
site party.^ 

§  74.  From  the  circumstance  that  the  courts  of  the  United 
States  are  courts  of  limited,  although  not  of  inferior  juris- 
diction, it  follows  that  it  is  necessary  to  allege  the  juris- 
diction in  the  proceedings.  Where  the  jurisdiction  is  sought, 
therefore,  upon  the  ground  that  the  parties  are  citizens  of 
diff'erent  states,  it  is  necessary  to  aver  that  they  are  so  in  the 
pleadings,  otherwise  the  judgment  may  be  reversed  on  writ 
of  error  for  want  of  such  description  •?  although,  until 
reversed,  they  are  conclusive  between  parties  and  privies.' 
Where  it  appears  from  proper  allegations  in  the  proceedings 

'  Osborn  v.  The  Bank  of  the  U.  States,  9  Wheaton,  856  ;  Chappede- 
laine  v.  Cheneaux,  4  Cranch,  306  ;  Childress  v.  Emory,  8  Wheat.  668. 
See  further,  McNutt  v.  Bland,  2  Howard,  9 ;  Huff  v.  Hutchioson,  14 
Howard,  586. 

^Mossman  v.  Higginson,  4  Dall.  12;  Course  v.  Stead,  4  Dall.  22; 
Montalet  v.  Murray,  4  Cranch,  46. 

'^  McCormick  v.  Sullivan,  10  Wheat.  192.     See  further,  j)05^. 
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that  tlie  parties  wlio  have  the  real  interest  sustain  the  rehi- 
tions  necessary  to  give  the  courts  of  the  United  States  juris- 
diction, that  jurisdiction  will  not  be  ousted  by  the  mere 
joinder  or  non-joinder  of  formal  parties*;  but  the  court  will 
proceed  and  decide  upon  the  merits  of  the  case,  between  the 
parties  who  have  the  real  interest,  when  it  can  be  done  with- 
out prejudice  to  the  rights  of  others.-^ 

§  75.  Since  the  jurisdiction,  in  the  class  of  cases  now  under 
consideration,  depends  upon  the  citizenship  of  the  parties,  as 
it  is  alleged  in  the  record,  it  follows  that  the  state  of  the 
parties  at  the  commencement  of  the  suit  fixes  the  jurisdiction, 
where  there  is  no  change  of  parties ;  so  that  a  party  cannot, 
by  changing  his  condition,  after  the  commencement  of  the 
suit,  affect  the  question  of  jurisdiction.  If  a  plaintiff,  being 
a  citizen  of  the  same  state  with  the  defendant,  brings  his 
suit  in  a  court  of  the  United  States,  he  cannot  gain  juris- 
diction in  that  suit  by  a  subsequent  residence  in  another 
state.  If  a  defendant  is  sued  as  a  citizen  of  a  state  other 
than  that  of  the  plaintiff,  he  cannot  avoid  the  jurisdiction  by 
a  change  of  residence.  But  where,  at  the  commencement  of 
a  suit,  there  are  several  parties  on  one  side,  one  of  Avhom 
has  not  the  character  requisite  for  jurisdiction,  while  the 
others  have  that  character,  and  before  the  hearing  or  trial 
an  amendment  can  properly  be  made,  by  striking  out  such 
party,  the  impediment  to  the  exercise  of  jurisdiction  will  be 
removed.^ 

'  Wonnley  i'.  Worruley,  8  Wheaton,  421,  451. 

^  Conolly  V.  Taylor,  2  Peters,  556,  5G4.  In  this  case,  Mr.  Ch.  Justice 
Marshall,  delivering  the  opinion  of  the  court,  said  : — 

"As  an  objection  was  made  to  the  jurisdiction  of  the  court  in  this  case, 
it  may  be  proper,  in  order  to  prevent  a  possible  misunderstanding  of  the 
principle  on  which  jurisdiction  is  sustained,  briefly  to  state  it. 

"The  bill  is  filed  in  the  Court  of  the  United  States  sitting  in  Kentucky, 
by  aliens,  and  by  a  citizen  of  Penn.sylvania.  The  defendants  are  citizens 
of  Kentucky,  except  one,  who  is  a  citizen  of  Ohio,  on  whom  process  was 
served  in  Ohio.  The  jurisdiction  of  the  court  cannot  be  questioned,  so 
far  as  respects  the  alien  i)laintifTs.  As  between  the  citizens  of  Penn.syl- 
vania and  of  Ohio,  neither  of  them  being  a  citizen  of  the  state  in  which 
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§  76.  The  jurisdiction  which  we  are  now  examining,  in 
cases  between  citizens  of  different  states,  does  not  embrace 
cases  Avhere  one  of  the  parties  is  a  citizen  of  a  territory,  or 
of  the  District  of  Columbia.  The  language  of  the  Constitu- 
tion expressly  confines  the  jurisdiction  to  cases  between  citi- 
zens of  different  "states ;"  and  it  has  been  held  that  neither 
the  District  of  Columbia,  nor  the  territories  of  the   United 


the  suit  was  brought,  the  court  could  exercise  no  jurisdiction.  Had  the 
cause  come  on  for  a  hearing  in  this  state  of  parties,  a  decree  could  not 
have  been  made  in  it  for  the  want  of  jurisdiction.  The  name  of  the 
citizen  plaintiff,  however,  was  struck  out  of  the  bill  before  the  cause  was 
brought  before  the  court;  and  the  question  is,  whether  the  original 
defect  was  cured  by  this  circumstance ;  whether  the  court,  having  juris- 
diction over  all  the  parties  then  in  the  cause,  could  make  a  decree. 

''  The  counsel  for  the  defendants  maintain  the  negative  of  this  question. 
They  contend  that  jurisdiction  depends  on  the  state  of  the  parties  at  the 
commencement  of  the  suit;  and  that  no  subsequent  change  can  give  or 
take  it  away.  They  say  that  if  an  alien  becomes  a  citizen  pending  the 
suit,  the  jurisdiction  which  was  once  vested  is  not  divested  by  this  cir- 
cumstance. So,  if  a  citizen  sue  a  citizen  of  the  same  state,  he  cannot 
give  jurisdiction  by  removing  himself,  and  becoming  a  citizen  of  a  diffe- 
rent state. 

"  This  is  true ;  but  the  court  does  not  understand  the  principle  to  be 
applicable  to  the  case  at  bar.  Where  there  is  no  change  of  party,  a 
jurisdiction  depending  on  the  condition  of  the  party  is  governed  by  that 
condition  as  it  was  at  the  commencement  of  the  suit.  The  court  in  the 
first  case  had  complete  original  jurisdiction  ;  in  the  last,  it  had  no  juris- 
diction either  in  form  or  substance.  But  if  an  alien  should  sue  a  citizen, 
and  should  omit  to  state  the  character  of  the  parties  in  the  bill ;  though 
the  court  could  not  exercise  its  jurisdiction  while  this  defect  in  the  bill 
remained,  yet  it  might,  as  in  every  day's  practice,  be  corrected  at  any 
time  before  the  hearing,  and  the  court  would  not  hesitate  to  decree  in 
the  cause. 

"So  in  this  case.  The  substantial  parties  plaintiffs,  those  for  whose 
benefit  the  decree  is  sought,  are  aliens;  and  the  court  has  original  juris- 
diction between  them  and  all  the  defendants.  But  they  prevented  the 
exercise  of  this  jurisdiction,  by  uniting  with  themselves  a  person  between 
whom  and  one  of  the  defendants  the  court  cannot  take  jurisdiction. 
Strike  out  his  name  as  a  complainant,  and  the  impediment  is  removed  to 
the  exercise  of  that  original  jurisdiction  which  the  court  possessed,  be- 
tween the  alien  plaintiffs  and  all  the  citizen  defendants.  We  can  per- 
ceive no  objection  founded  in  convenience,  or  in  law,  to  this  course." 
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States  are  within  this  designation.     The  members  of  the 
American  confederacy  only  are  the  states  contemplated  in 

the  Constitution.^ 

§  77.  As  to  what  constitutes  citizenship  for  the  purposes 
of  this  jurisdiction,  and  how  it  should  be  pleaded,  we  shall  have 
occasion  to  consider  hereafter  in  detail,  when  we  come  to 
treat  of  the  jurisdiction  of  the  Circuit  Courts.  At  present, 
it  may  be  said,  in  general,  that  any  citizen  of  the  United 
States,  residing  in  a  particular  state,  is,  for  this  purpose,  a 
citizen  of  that  state  f  and  it  has  been  held,  that  where  an 
individual  has  resided  in  a  state  for  a  considerable  time, 
being  engaged  in  the  prosecution  of  business,  he  may  well 
be  presumed  to  be  a  citizen  of  such  state,  unless  the  contrary 
appear.  This  principle  is  strengthened  when  the  party  lives 
upon  and  cultivates  pj-opcrty,  which  he  claims  as  his  own. 
On  a  change  of  domicil,  from  one  state  to  another,  citizen- 
ship may  depend  upon  the  intention  of  the  individual.  But 
this  intention  may  be  shoAvn  more  satisfactorily  by  acts  than 
declarations.  An  exercise  of  the  right  of  sufiragc  has  been 
said  to  be  conclusive  on  the  subject ;  but  acquiring  a  right 
of  suffrage,  accompanied  by  acts,  which  show  a  permanent 
location,  unexplained,  may  be  suiEcient.^ 

§  78.  We  have  seen  that  in  order  to  sustain  this  jurisdic- 
tion between  citizens  of  different  states,  it  is  necessary  to 
set  forth  the  facts  and  circumstances  which  give  jurisdiction."* 
This  must  be  done  by  express  averment,  or  else  the  facts 
must  be  set  forth  in  such  manner  as  to  render  them  certain 
by  legal  intendment.'  The  citizenship  of  both  parties,  plain- 
tiff and  defendant,  must  be  set  forth,  otherwise  the  omission 
will  be  fatal,  at  any  stage  of  the  cause,  unless  cured  by  an 

'  Hepburn  v.  Elszey,  2  Cranch,  445 ;  The  Corporation  of  New  Orleans 
V.  Winter,  1  Wheaton,  91. 
'^  Gassics  V.  Ballon,  G  Peters,  7G1. 

3  Shelton  v.  Tiffin,  G  Howard,  1G3,  185.  "  Ante,  §  73,  74. 

5  Turner  v.  The  Bank  of  North  America,  4  Call.  8. 
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amendment.'^  If  the  suit  is  brought  upon  an  instrument  by 
an  assignee  thereof,  and  the  court  has  jurisdiction  only  where 
it  would  have  it  as  between  the  original  parties,  it  is  neces- 
sary to  aver  that  the  assignor  might  have  maintained  a  suit 
in  his  own  name.'^  But  the  necessary  facts  of  citizenship 
may  be  gathered  from  any  part  of  the  record  ;  and  a  recital 
that  the  parties  were  citizens  of  the  same  state,  in  the  com- 
mencement of  a  declaration,  may  be  cured  by  subsequent 
averments  of  alienage  or  citizenship  in  another  state.^ 

§  79.  The  Constitution,  it  has  been  seen,  confers  the  juris- 
diction only  in  cases  between  citizeyis  of  different  states  ;  and 
the  question  arises,  whether  corporations  can  in  any,  and  in 
what  way,  become  parties  to  suits  in  the  courts  of  the  United 
States,  by  virtue  of  this  clause.  Formerly,  the  doctrine  in 
relation  to  corporations  was,  that  a  corporation  aggregate 
was  not  a  "  citizen"  within  the  meaning  of  this  clause  of  the 
Constitution ;  but  that  the  members  of  a  corporation  might 
sue,  or  be  sued,  in  their  corporate  name,  under  a  proper 
allegation  that  they  Avcre  all  citizens  of  some  state  other  than 
that  of  which  the  opposite  party  was  a  citizen.''  But  this 
doctrine  has  since  been  reversed,  and  it  has  been  held,  that  a 
corporation  created  by,  and  transacting  business  in  a  state, 
is  to  be  deemed  an  inhabitant  of  the  state,  capable  of  being 
treated  as  a  citizen,  for  all  purposes  of  suing  and  being 
sued,  and  an  averment  of  the  facts  of  its  creation  and  the 
place  of  transacting  its  business,  is  sufficient  to  bring  it 
within  the  jurisdiction.*  But  the  law  on  this  subject  cannot 
at  present  be  considered  as  settled. 

'  Sullivan  v.  The  Fulton  Steamboat  Co.,  6  Wheaton,  450. 

2  Turner  v.  The  Bank  of  North  America,  4  Dall.  8 ;  Montalot  v. 
Murray,  4  Cranch,  46. 

^  Bailey  v.  Dozier,  6  Howard,  23. 

*  Strawbridge  v.  Curtis,  3  Cranch,  267  ;  Bank  of  the  United  States  v. 
Deveaux,  5  Cranch,  61-84;  The  Hope  Ins.  Co.  v.  Boardman,  5  Cranch, 
57  ;  The  Commercial  and  Railroad  Bank  of  Vicksburg  v.  Slocumb,  14 
Peters,  60. 

5  Louisville  Railroad  Co.  v.  Letson,  2  Howard,  497,  555. 
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§  80.  The  next  class  of  cases  subjected  to  the  judicial  power 
of  the  United  States  is,  "  controversies  between  citizens  of  the 
same  state  claiming  lands  under  grants  of  different  states." 
The  object  of  this  clause  was,  to  secure  an  impartial  tribunal 
for  the  decision  of  causes  arising  from  the  grants  of  diffe- 
rent states.  It  was  supposed  that  a  state  tribunal  might  not 
stand  indifferent  in  a  controversy  where  the  claims  of  its  own 
sovereign  were  in  conflict  with  those  of  another  sovereign. 
It  had  no  reference  to  the  antecedent  situation  of  the  terri- 
tory, whether  included  in  one  sovereignty  or  another.  It 
simply  regarded  the  fact,  whether  the  grants  arose  under  the 
same  state  or  under  different  states.*  Accordingly,  cases 
of  grants  made  by  different  states  are  within  the  jurisdic- 
tion, notwithstanding  one  of  the  states  was  originally  part 
of  the  other.^  It  is  the  grant  which  passes  the  legal  title, 
and  if  the  controversy  is  founded  upon  the  conflicting 
grants  of  different  states,  the  judicial  power  of  the  United 
States  extends  to  the  case,  whatever  may  have  been  the 
equitable  title  of  the  parties  prior  to  the  grant.^ 

§  81.  The  last  class  of  cases  consists  of  "  controversies 
between  a  state,  or  the  citizens  thereof,  and  foreign  states, 
citizens,  or  subjects."  The  object  of  this  provision  was  to 
give  the  cognizance  of  controversies,  in  which  foreign  states, 
or  individual  foreigners,  are  parties,  to  the  national  judiciary. 
The  controversies  between  a  foreign  state  and  a  state  of 
this  Union,  which  are  contemplated  by  this  clause,  must  of 
course  be  such  as  can  be  submitted  to  judicial  cognizance. 
The  controversies  in  which  individuals  are  concerned  must 
be  those  between  an  alien  and  a  state,  or  a  citizen,  of  the 
United  States.  If  the  party  to  the  record  be  an  alien,  he 
is  within  this  clause,  whether  he  sues  in  his  own  right,  or  as 
a  trustee,  if  he  have  a  substantial  interest  as  a  trustee ;''  and 

'  Town  of  Pawlct  v.  Clarke,  9  Crancb,  292. 

2  Ibid. 

3  Colrion  r.  Lewis,  2  Wheat.  377. 

•*  Cliappedelainc  v.  De  Cheneaux,  4  Cranch,  30G. 
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if  the  nominal  plaintiff,  although  a  citizen,  sues  for  the  use 
of  an  alien,  who  is  the  real  party  in  interest,  the  case  is 
within  the  jurisdiction.^  A  foreign  corporation,  all  of  whose 
members  are  aliens,  is  an  alien  for  this  purpose.^  But  in 
all  these  cases,  the  opposite  party  must  be  a  citizen,  and  this 
must  appear  from  the  record.^ 

'  Brown.v.  Strode,  5  Cranch,  303. 

2  Society  for  Propagating  the  Gospel  v.  The  Town  of  New  Haven,  8 
Wheaton,  464.  Quere,  whether  it  would  now  be  necessary,  in  the  case 
of  a  foreign  corporation,  that  all  its  members  should  be  aliens,  since  the 
decision  in  Louisville  Railroad  Company  v.  Letson,  2  Howard,  497. 

^  Jackson  v.  Twentyman,  2  Peters,  13G. 
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CHAPTER    VI. 

WHAT    CONSTITUTES    JUDICIAL    POWER. 

§  82.  We  now  come  to  the  very  interesting  and  important 
question :  What  constitutes  the  exercise  of  judicial  power, 
within  the  meaning  of  the  Constitution  ? 

§  83.  The  Language  of  the  Constitution,  which  creates  and 
defines  the  power  of  the  judicial  department,  establishes  a 
limited  and  not  a  general  jurisdiction.  The  objects  upon 
which  that  jurisdiction  is  to  be  exercised  are  described  in 
two  general  classes,  as  "  cases"  and  "  controversies."  In 
the  first  class  are  comprehended  "  all  cases  in  law  and  equity, 
arising  under  the  Constitution,  laws,  or  treaties  of  the  United 
States,"  "all  cases  affecting  ambassadors,  other  public 
ministers  and  consuls,"  and  "all  cases  of  admiralty  and 
maritime  jurisdiction."  In  the  latter  class  arc  embraced 
"  controversies"  between  parties  particularly  described,  and 
one  "controversy"  where  the  parties  and  the  subject-matter 
are  also  particularly  designated.  The  term,  "  cases,"  how- 
ever, is  applied  as  a  generic  term  to  all  these  objects,  in  that 
clause  of  the  3d  article,  which  distributes  the  original  and 
appellate  jurisdiction  of  the  Supreme  Court.  From  this 
phraseology,  it  is  apparent  that  the  objects  on  which  the 
judicial  power  is  to  be  exerted,  are  those  proceedings,  civil 
or  criminal,  arising  under  the  circumstances  limited  by  the 
terms  of  the  Constitution,  which,  in  tlioir  nature  and  form, 
are  capable  of  being  submitted  to  judicial  action.  The  term 
"case"  has  received  a  judicial  construction,  Avhich  afiixes 
to  it  this  limitation,  namely,  that  where  the  subject  on  wliich 
action  is  invoked,  has  assumed  such  a  form  that  judicial 
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power  is  capable  of  acting  upon  it,  it  becomes  a  "  case" 
within  the  meaning  of  the  Constitution.^  So,  too,  the  terms, 
"  cases  in  law  and  equity,"  have  been  held  to  contemplate 
those  judicial  proceedings  in  which  legal  or  equitable  rights 
between  party  and  party  are  to  be  ascertained  in  courts  of 
justice,  according  to  the  forms  peculiar  to  a  legal  or  equitable 
jurisdiction.^  The  term,  "case,"  therefore,  as  used  in  the 
Constitution,  is  of  limited  signification.  It  is  a  controversy 
between  parties,  which  has  taken  a  shape  for  judicial  deci- 
sion. To  come  within  this  description,  a  question  must 
assume  a  legal  form,  for  forensic  litigation  and  judicial  de- 
cision.^ 

§  84.  It  is  to  be  observed,  also,  in  this  connexion,  that 
the  Constitution  has  established  an  executive  and  a  legislative, 
as  well  as  a  judicial  department ;  that  to  each  of  these  de- 
partments it  has  assigned  distinct  powers  and  duties,  and 
from  their  distinct  functions  and  the  objects  committed  to 
them,  the  maxim  is  derived,  which  forbids  each  of  them  to 
encroach  upon  the  powers  of  either  of  the  others.*  Each  of 
these  departments  exercises  its  powers  and  functions  upon 
objects  w^hich  arise  under,  or  are  called  into  existence  by  the 
Constitution,  laws,  or  treaties  of  the  United  States.  The 
duty  of  the  executive  is  prescribed  by  the  Constitution,  or  by 
laws  or  treaties  made  in  pursuance  of  its  provisions.  The 
powers  of  the  legislative  branch  extend  to  all  matters  of 

'  Osborne  v.  The  Bank  of  the  United  States,  9  Wheaton,  738,  819. 

2Robiusoii  v.  Campbell,  3  Wheat.  212,  221;  Parsons  zj.  Bedford,  3 
Peters,  433,  446,  447. 

^  See  the  argument  of  Ch.  J.  Marshall,  in  the  House  of  Representatives 
(March,  1800),  on  the  case  of  Jonathan  Bobbin.  Annals  of  Congress, 
6th  Congress,  p.  596,  606,  618.  (Washington:  Gales  and  Seaton, 
1851.) 

*  The  Constitution  of  the  United  States  has  placed  the  power  of  recog- 
nising a  State  government  in  the  hands  of  Congress.  The  question, 
therefore,  whether  a  particular  Constitution  has  been  established  in  any 
State,  is  a  question  for  the  political,  and  not  for  the  judicial  department 
of  the  government.     Luther  v.  Borden,  Y  Howard,  1. 
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legislation,  that  grow  out  of  the  exercise  of  the  powers 
which  the  Constitution  has  conferred  upon  the  general  govern- 
ment. It  is  obvious,  therefore,  that  Avhether  the  determina- 
tion of  a  particular  question  belongs  to  the  one  or  the  other 
of  these  three  departments,  is  a  matter  which  cannot  be  con- 
cluded by  the  single  circumstance,  that  it  arises  under,  or 
grows  out  of  the  Constitution,  laws,  or  treaties  of  the  United 
States.  There  may,  for  instance,  be  a  question  which  arises 
under  a  treaty,  but  which  it  may  belong  exclusively  to  the 
executive  to  determine ;  as,  where  the  treaty  requires  a  par- 
ticular act  to  be  done  by  the  government,  and  the  question 
is,  whether  the  casus  foederis  has  arisen.  So,  too,  there  may 
be  a  question  arising  under  a  law  of  the  United  States,  which 
may  belong  wholly  to  the  executive  or  legislative  branch  of 
the  government,  according  to  tlie  directions  of  Congress ;  as 
where  a  law  directs  a  sum  of  money  to  be  paid  to  certain 
claimants,  or  a  patent  for  land  to  be  issued,  or  letters-patent 
to  be  granted,  and  the  (question  is,  whether  the  party  claim- 
ing has  satisfied  the  requisitions  of  the  law.  So,  too,  a 
question  might  arise,  whether  a  foreign  minister  should  be 
permitted  to  maintain  his  official  connexion  with  the  govern- 
ment; and  this,  in  one  sense,  would  constitute  "a  case"  by 
which  such  a  minister  would  be  deeply  "  affected ;"  but  no 
one  would  doubt  that  such  a  question  belonged  exclusively 
to  tlie  executive.  So,  too,  a  question  might  arise  under  the 
Constitution,  which  Avould  be  for  legislative  determination,  in 
the  first  instance,  and  until  a  controversy  between  parties 
had  brought  it  before  a  judicial  triljunal ;  as  is  the  case  when- 
ever Congress  exercises  the  legislative  powers  conferred  upon 
it  by  the  Constitution. 

§  85.  The  circumstance  that  questions  of  fact,  or  questions 
of  law,  are  to  be  determined  in  the  discharge  of  a  particular 
duty,  or  the  exercise  of  a  particular  function,  has  no  neces- 
sary tendency  to  show  that  the  duty  or  function  is  to  be  dis- 
charged by  the  judiciary.  In  the  discharge  of  both  execu- 
tive and  legislative  duties,  questions  of  law  and  of  fact  must 
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often  be  determined ;  but  it  does  not  follow  that  tliey  are  to 
be  determined  in  a  court  of  judicature.  Such  questions  may 
even  be  judicial  in  their  nature  ;  that  is  to  say,  they  may  in- 
volve judgment  and  discretion  and  require  the  finding  of 
facts,  and  the  ascertaining  of  the  law  that  is  to  be  applied  to 
them  ;  but  the  power  under  which  this  is  done,  may  still  be 
distinct  from  the  judicial  power  granted  by  the  Constitution 
to  the  courts  of  the  United  States.^ 

§  85  a.  From  these  considerations,  it  appears  that  there  is 
a  broad  distinction  between  the  "■cases"  which  the  Constitu- 
tion assigns  to  the  judicial  power,  and  questions  which  may 
arise  for  determination  in  the  course  of  executive  or  lesis- 
lative  action.  For  example,  the  Constitution  includes  within 
the  judicial  power  "  all  cases  arising  under  the  Constitution, 
laws,  or  treaties  of  the  United  States  :"  but  this  cannot,  as 
we  have  seen,  embrace  all  questions  arising  under  the  Con- 
stitution, or  a  law,  or  a  treaty.  In  like  manner,  although 
the  judicial  power  extends  to  "  all  cases  affecting  ambassa- 
dors," it  is  obvious  that  this  expression  cannot  be  designed 
to  submit  to  the  action  of  courts  all  questions  by  which  an 
ambassador  may  be  affected.  Some  limitation,  therefore,  to 
the  general  expressions  employed  in  the  Constitution,  is  to 
be  sought  for  in  the  nature  of  judicial  power,  and  in  the 
powers  and  duties  of  the  other  departments  of  the  govern- 
ment f  and  from  these,  it  is  apparent,  that  in  order  to  make 

'  Argument  of  Ch.  J.  Marshall,  ub  siqn:  The  United  States  v.  Fereira, 
13  Howard,  40,  48. 

^  Mr.  Madison  foresaw  this  distinction  when  the  Constitution  was 
formed.  In  the  Federal  Convention,  the  clause  which  defines  the  judicial 
power  being  under  consideration,  Dr.  Johnson  moved  to  insert  the  words 
"this  Constitution  and  the,"  before  the  word  "laws."  Mr.  Madison 
doubted  whether  it  was  not  going  too  far,  to  extend  the  jurisdiction  of 
the  court  generally  to  cases  arising  under  the  Constitution,  and  whether 
it  ought  not  to  be  limited  to  cases  of  a  judicial^  nature.  The  right  of 
expounding  the  Constitution  in  cases  not  of  this  nature  ought  not  to  be 
given  to  that  department.  The  motion  of  Dr.  Johnson  was  agreed  to 
7iem.  con.,  it  being  generally  supposed  that  the  jurisdiction  given  was 
constructively  limited  to  cases  of  a  judiciary  nature.  (Madison's  De- 
bates in  the  Federal  Convention,  Elliot,  V.  483.) 


96  THE    JUDICIAL    TOWER. 

a  case  for  jndicial  action,  there  must  be  parties  to  come  into 
court,  who  can  be  reached  by  its  process  and  be  bound  by 
its  power  ; — parties,  whose  rights  admit  of  ultimate  decision 
by  a  tribunal  to  which  they  arc  l)ound  to  submit ;  and  also, 
that  tlic  question  to  be  acted  upon  should  be  capable  of  final 
determination  in  the  judicial  department  of  the  government, 
without  the  revision  or  control  of  either  the  executive  or  the 
legislature.^ 

§  86.  These  principles  may  now  receive  further  illustration 
by  the  examination  of  particular  questions,  which  may  arise 
in  the  execution  of  various  provisions  of  law  or  treaty.  A 
case  in  law  or  equity,  proper  for  judicial  decision,  may  arise 
under  a  treaty,  where  the  rights  of  individuals  acquired  or 
secured  by  a  treaty  are  to  be  asserted  or  defended  in  court. 
On  the  other  hand,  a  case  of  extradition  under  a  treaty, 
Avhether  of  persons  or  property,  may  have  no  element  of  a 
judicial  question,  in  the  sense  of  the  judicial  power  of  the 
Constitution,  and  may  belong  wholly  to  the  executive,  ac- 
cording to  the  particular  stipulations  of  the  treaty,  or  the 
provisions  of  law  by  which  the  treaty  has  been  carried  into 
effect. 

§  87.  In  the  year  1799,  a  requisition  was  addressed  by 
the  British  minister  at  Washington,  to  the  President  of  the 
United  States,  for  the  extradition  of  a  British  seaman  named 
Thomas  Nash,  charged  with  the  commission  of  murder  and 
piracy  on  board  a  British  vessel  of  war.  The  requisition 
was  made  under  the  27th  article  of  the  Treaty  of  Amity  and 
Commerce  Avith  Great  Britain,  which  stipulated,  that  on 
mutual  requisitions  by  the  King  and  the  United  States  re- 
spectively, or  by  their  respective  ministers  or  officers  autho- 
rized to  make  the  same,  all  persons,  who,  being  charged  Avith 
murder  or  forgery,  committed  Avithin  the  jurisdiction  of  either, 
should  seek  an  asylum  ^vithin  any  of  tlie  countries  of  the 
other,  should  be  delivered  up  to  justice,  provided  that  this 

'  Ibid. 
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should  only  be  clone  on  such  evidence  of  criminality,  as,  ac- 
cording to  the  laws  of  the  place  where  the  fugitive  should  be 
found,  would  justify  his  apprehension  and  commitment  for 
trial,  if  the  oflfence  had  there  been  committed.' 

§  88.  Nash  had  previously  been  committed  to  jail,  in 
Charleston,  S.  C,  at  the  instance  of  the  British  Consul,  on 
suspicion  of  his  having  committed  the  crime  with  which  he 
was  charged,  under  a  warrant  issued  by  the  district  judge,  who 
had  declined  to  deliver  him  up,  without  a  requisition  having 
been  made  upon  the  President  by  the  British  minister.  The 
President,  on  receipt  of  the  requisition,  caused  a  communica- 
tion to  be  made  to  the  Judge,  by  the  Secretary  of  State, 
conveying  his  (the  President's)  "  advice  and  request,"  that 
on  the  production  of  such  evidence  as  was  contemplated  by 
the  treaty,  Nash  should  be  delivered  up.  This  was  accord- 
ingly done,  and  Nash  was  tried  by  a  court  martial  of  the 
British  navy,  convicted,  and  executed.  While  detained  in 
jail  in  Charleston,  Nash  had  assumed  the  name  of  Jonathan 
Bobbins,  and  claimed  to  be  an  American  citizen ;  but  this 
was  satisfactorily  disproved,  before  he  was  delivered  up  to 
the  British  authorities,  and  again  upon  his  trial. 

§  89.  Partly  in  consequence  of  this  claim,  and  partly  in  con- 
sequence of  the  opinion  formed  by  some  persons  that  Nash 
had  been  committed  for  trial  in  the  District  Court  for  the 
South  Carolina  District,  and  was  properly  triable  there,  the 
conduct  of  the  executive  was  arraigned  in  Congress,  as  an 
unwarrantable  interference  with  the  judiciary,  and  a  dicta- 
tion to  the  court  upon  the  question,  whether  his  offence  was 
committed  within  the  jurisdiction  of  the  British  crown,  of 
which  question,  it  was  said,  the  court  making  the  commit- 
ment alone  had  cognizance.  In  the  course  of  the  discussions 
to  which  the  case  gave  rise  in  Congress,  Chief  Justice  Mar- 
shall, then  a  member  of  the  House  of  Representatives,  de- 

'  Treaty  with  Great  Britain,  1794 ;  Statutes  at  Large,  vol.  8,  p.  116, 
129. 
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livcred  an  elaborate  argument,  which  set  tlie  -wliolc  matter 
at  rest,  and  which,  althougli  not  to  be  cited  as  authority,  is 
of  great  vaUie  upon  this  whole  class  of  cases. 

§  90.  He  proceeded  in  the  first  place  to  show  that  a  murder, 
or  an  act  of  piracy,  committed  upon  the  high  seas  on  board 
a  British  vessel,  was  committed  within  the  exclusive  jurisdic- 
tion of  the  British  crown,  and  was  not  triable  at  all  in  the 
courts  of  the  United  States.  lie  distinguished  between 
piracy  under  the  law  of  nations,  which  is  an  offence  against 
all  nations,  and  is  therefore  punishable  by  all,  and  piracy 
against  the  particular  nation  on  board  of  whose  vessel  it  is 
committed.  As  the  offence  was  of  the  latter  character,  it 
was  clearly  not  triable  in  the  courts  of  the  United  States, 
and  therefore  Nash  was  not  committed  for  trial  by  the  dis- 
trict judge  in  South  Carolina.  Having  established  this  point, 
he  next  proceeded  to  show,  that  the  ([uestion  of  whether  the 
casus  foederis  had  arisen,  requiring  the  surrender  of  the  fugi- 
tive, was,  under  the  27th  article  of  the  treaty,  exclusively  a 
case  for  executive  cognizance,  and  not  within  the  cognizance 
of  the  judiciary. 

§  91.  The  doctrine  which  he  laid  down  was,  that  the 
treaty  was  a  political  compact  between  the  two  nations  ;  that 
when  a  demand  was  made  under  it,  it  was  in  its  nature  a 
national  demand  made  upon  the  nation  ;  that  the  parties 
were,  therefore,  the  two  nations,  who  could  not  come  into 
court  to 'litigate  their  claims,  nor  could  a  court  decide  upon 
them.  Consequently,  the  demand  was  not  a  case  for  judi- 
cial cognizance.  But,  as  the  demand  was  made  by  a  foreign 
nation  for  the  performance  of  a  national  act,  it  must  be 
addressed  to  the  President,  who  is  the  sole  organ  of  the 
nation  in  its  intercourse  with  foreign  powers,  and  must  be 
performed  by  him,  as  the  executive  agent  of  the  nation. 

§  92.  In  the  course  of  this  argument,  Mr.  Marshall  took 
a  distinction  between  the  27th  article  of  the  Treaty  with 


WHAT    CONSTITUTES   JUDICIAL    POWER.  99 

Great  Britain,  and  the  9th  article  of  the  Consular  Conven- 
tion with  France,  which  related  to  the  apprehension  of 
deserters,  and  which  was  in  these  words  : .."  The  consuls  and 
vice-consuls  may  cause  to  be  arrested  the  captains,  officers, 
mariners,  sailors,  and  all  other  persons,  being  part  of  the 
crews  of  the  vessels  of  their  respective  nations,  who  shall 
have  deserted  from  the  said  vessels,  in  order  to  send  them 
back  and  transport  them  out  of  the  country :  for  which 
purpose  the  said  consuls  and  vice-consuls  shall  address  them- 
selves to  the  courts^  judges,  and  officers  competent,  and  shall 
demand  the  said  deserters  in  writing,  proving,  by  an  exhi- 
bition of  the  registers  of  the  vessel  or  ship's  roll,  that  those 
men  were  part  of  the  said  crews ;  and  on  this  demand  so 
proved  (saving,  however,  where  the  contrary  is  proved),  the 
delivery  shall  not  be  refused ;  and  there  shall  be  given  all 
aid  and  assistance  to  the  said  consuls  and  vice-consuls  for  the 
search,  seizure,  and  arrest  of  the  said  deserters,  who  shall 
even  be  detained  and  kept  in  the  prisons  of  the  country,  at 
their  request  and  expense,  until  they  shall  have  found  an 
opportunity  of  sending  them  back ;  but  if  they  be  not  sent 
back  within  three  months,  to  be  counted  from  the  day  of 
their  arrest,  they  shall  be  set  at  liberty,  and  shall  be  no  more 
arrested  for  the  same  cause. "^ 

§  93.  "This  article  of  the  Convention,"  said  Mr.  Marshall, 
"  does  not,  like  the  27th  article  of  the  Treaty  with  Britain, 
stipulate  a  national  act,  to  be  performed  on  the  demand  of  a 
nation ;  it  only  authorizes  a  foreign  minister  to  cause  an  act 
to  be  done,  and  prescribes  the  course  he  is  to  pursue.  The 
contract  itself  is,  that  the  act  shall  be  performed  by  the 
agency  of  the  foreign  consul,  through  the  medium  of  the 
courts  ;  but  this  affords  no  evidence  that  a  contract  of  a  very 
different  nature  is  to  be  performed  in  the  same  way."^ 
These  distinctions  are  obviously  sound;    but  they  do  not 

'  Statutes  at  Large,  vol.  8,  p.  112.  Consular  Convention  -with  France, 
14th  Nov.,  1788,  art.  9. 

2  Annals  of  Congress,  id.  siipr.,  p.  G03. 
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sufficiently  explain  Iioav  the  courts  of  the  United  States 
could  have  the  jurisdiction  in  the  one  case,  which  it  was 
contended  they  had  not  in  the  other.  A  treaty  cannot  con- 
fer jurisdiction  on  the  courts  of  the  United  States;  the 
judicial  power  is  defined  by  the  Constitution,  and  cannot 
be  enlarged  or  diminished  by  the  legislature  or  the  treaty- 
making  power.  A  treaty  may,  however,  stipulate  by  what 
person  the  action  of  the  courts  shall  be  invoked,  in  cases 
within  their  constitutional  jurisdiction  ;  and  if  that  jurisdic- 
tion is  capable  of  embracing  any  controversies  in  which 
foreigners  alone  are  concerned,  a  treaty  may  stipulate  that 
it  shall  act  upon  them.  Now,  desertion  from  the  mariners' 
contract  of  service  is  a  case  of  general  admiralty  jurisdic- 
tion. There  are  many  cases  of  contract  and  quasi-contract, 
known  to  the  jus  gentium,  of  which  courts  of  admiralty 
will  take  cognizance,  even  where  the  parties  are  foreigners, 
especially  where  their  own  sovereign,  or  his  representative, 
to  use  the  expression  of  Sir  W.  Scott,  "  devolves  the  juris- 
diction on  the  court,"  that  is  to  say,  where  he  signifies  that 
he  interposes  no  objection  to  its  exercise,  or  actually  invokes 
it.^  Desertion  is  one  of  these  cases;  it  is  a  breach  of 
contract,  of  which  courts  of  admiralty  will  take  cognizance 
even  between  foreigners,  and  will  enforce  the  remedy,  known 
to  the  general  maritime  law,  of  arrest,  detention,  and  extra- 
dition, if  the  sovereign  of  the  parties  does  not  oppose,  or 
directly  stipulates  for,  their  interposition.  When,  therefore, 
the  Convention  with  France  provided  that  the  consuls  should 
address  themselves  to  the  "courts  competent,"  for  the  arrest 
and  delivery  of  deserters,  it  stipulated  for  the  action,  at  the 
instance  of  a  consul,  of  the  proper  admiralty  tribunals,  in  a 
case  of  general  admiralty  jurisdiction,  and  gave  the  consent 

•  See  The  See  Reuter,  1  Dodson's  Adm.  R.  22  ;  The  Madonna  D'Idra, 
1  Dods.  37 ;  The  Vrow  Mina,  1  Dods.  231;  The  Frederick,  1  Dods.  266; 
The  Salacia,  2  Haggard,  262;  The  Calypso,  2  Haggard,  209;  The 
Courtney,  Edwards'  Adm.  R.  239 ;  The  Antelope,  9  Wheaton,  66  ;  The 
Jerusalem,  2  Gallis.  191;  Mason  v.  Ship  Blaireau,  2  Cranch,  240; 
Hudson  V.  Guestier,  4  Cranch,  293. 
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of  the  sovereign  to  the  exercise  of  that  jurisdiction  over  his 
own  subjects.  The  courts  of  the  United  States,  therefore, 
possessed  jurisdiction  of  the  case,  before  the  convention, 
which  merely  removed  all  obstacles  to  its  exercise,  and  desig- 
nated the  officer  who  was  to  make  himself  a  party  to  the 
proceedings.  It  is  manifest,  that  the  convention  did  not 
undertake  to  deal  with  the  offence  as  a  crime,  and  it  is  not 
properly  to  be  cited  as  an  instance  of  the  extradition,  under 
a  treaty,  of  fugitives  charged  with  crime.  It  simply  pro- 
vided that  the  deserters  should  be  sent  back  to  their  own 
country ;  but  for  what  punishment,  or  whether  for  trial,  or  for 
what  purpose,  it  was  wholly  silent;  and,  considering  the 
nature  of  the  offence,  the  presumption  is,  that  the  conven- 
tion intended  to  deal  only  with  a  case  of  breach  of  contract, 
cognizable  even  in  foreign  courts  of  admiralty,  where  the 
sovereign  of  the  parties  chooses  to  have  his  subjects  sub- 
jected to  the  jurisdiction. 

§  94.  But  this  is  a  very  different  case,  from  that  of  a 
treaty  stipulation,  which  provides  that  foreign  fugitives, 
charged  with  a  particular  crime  against  their  own  sovereign, 
shall,  on  demand  of  that  sovereign,  or  his  representative, 
be  delivered  up  to  justice,  or  for  trial.  Whether  such 
crime  be  committed  on  the  land  or  the  sea,  if  it  is  an 
offence  against  the  foreign  sovereign  only,  and  is  not  punish- 
able under  the  law  of  nations,  the  courts  of  the  United 
States  can  have  no  jurisdiction  to  arrest,  still  less  to  try  the 
offender;  and  if  they  have  no  jurisdiction  over  the  sub- 
ject-matter, it  is  difficult  to  perceive  how  the  act  and  duty  of 
extradition  can  belong  to  the  judicial  power,  or  be  anything 
but  an  executive  act,  to  be  performed  by  the  executive  on 
the  demand  of  the  foreign  sovereio-n. 

§  95.  That  the  judicial  officers  of  the  United  States  may 
be  called  upon  to  act,  to  a  certain  extent,  in  these  cases,  by 
a  special  direction  of  law,  or  by  a  stipulation  in  the  treaty, 
which  requires  them  to  arrest  and  examine  the  fugitive,  and 
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to  certify  to  the  executive  the  sufficiency  of  the  evidence, 
has  no  tendency  to  shoAv  that  the  case  of  extradition  under 
a  treaty  belongs  to  the  judicial  power.  Whether  the  extra- 
dition is  an  executive  or  a  judicial  act,  must  depend  upon 
the  question  ■whether  an  act  stipulated  to  he  done  by  the 
nation,  for  and  with  another  nation,  is  one  of  the  "cases" 
committed  by  the  Constitution  to  the  judicial  power.  If  it 
is  not,  the  circumstance  that  the  judicial  officers  of  the  United 
States  are  called  upon,  by  the  treaty  or  by  statute,  to  make 
an  inquiry  preliminary  to  the  performance  of  that  act,  can- 
not alter  the  character  of  the  act  itself.  This  inquiry  may 
be  instituted  under  a  complaint  made  by  and  in  the  name  of 
the  United  States,  averring  the  commission  of  the  crime, 
and  asking  for  an  investigation,  because  of  the  provisions 
of  tlie  treaty.  But  this  inquiry  is  only  an  incident  to  the 
act  to  be  done  under  the  treaty,  Avhich  is  an  act  between 
the  two  nations  ;  and  unless  the  executive  institutes  a  pro- 
ceeding, Avhich  is  the  commencement  of  its  action  under  the 
treaty,  it  is  difficult  to  see  how  the  judicial  department,  or 
the  magistrates  of  the  United  States,  can  acquire  authority 
to  act.* 

§  96.  The  nature  and  scope  of  .judicial  power  may  be 

'  This  question  arose  recently  under  the  treaty  with  Great  Britain,  in 
the  case  of  Kaine,  a  fugitive  from  Ireland,  in  which  the  proceedings  were 
commenced  by  the  British  Consul,  without  application  to  the  President 
of  the  United  States,  by  complaint  made  to  a  commissioner  of  the 
Circuit  Court  of  the  United  States  for  the  Southern  District  of  New 
York.  After  the  decision  of  the  commissioner,  committing  the  prisoner 
to  abide  the  order  of  the  President,  a  petition  was  presented  to  the 
circuit  judge,  addressed  to  the  Justices  of  the  Supreme  Court  of  the 
United  States,  praying  for  a  writ  of  habeas  cofjixis  to  discharge  the 
prisoner;  which  petition  was  adjourned  by  the  circuit  judge  into  the 
Supreme  Court.  Mr.  Justice  Catron,  Mr.  Justice  M'Lean,  Mr.  Justice 
Wayne,  and  Mr.  Justice  Grier,  held  that  the  commissioners  of  the 
United  States  are  authorized  to  act  in  these  cases  without  the  previous 
action  of  the  executive.  Mr.  Ch.  Justice  Taney,  Mr.  Justice  Daniel, 
and  Mr.  Justice  Nelson,  held  the  contrary.  Mr.  Justice  Curtis,  gave  no 
opinion  upon  this  question,  being  of  opinion  that  the  court  had  no 
jurisdiction  to  issue  the  writ.     In  Kc  Kaiuc,  11  Howard,  103. 
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further  illustrated,  by  other  cases  which  have  arisen  under 
Acts  of  Congress.  The  Act  of  Congress  of  March  23, 
1792,  ch.  xi.,  undertook  to  confer  upon  the  Circuit  Courts 
of  the  United  States  jurisdiction  to  hear  and  determine  upon 
the  claims  to  invalid  pensions  by  parties  who  had  served  in 
the  war  of  the  Revolution.  It  directed  the  court,  upon  the 
receipt  of  certain  proofs  to  be  offered  by  the  applicant,  to  exa- 
mine into  the  wound  or  other  cause  of  disability,  and  having 
ascertained  the  degree  thereof,  to  certify  the  same,  and  trans- 
mit the  result  of  their  inquiry,  in  case  they  were  satisfied 
that  the  applicant  ought  to  be  put  upon  the  pension  list,  to  the 
Secretary  at  AVar,  together  with  their  opinion  in  writing,  what 
proportion  of  the  monthly  pay  of  such  applicant  would  be 
equivalent  to  the  degree  of  disability  so  ascertained.  For 
the  purpose  of  receiving  these  applications,  it  directed  the 
judges  of  the  Circuit  Courts,  for  the  space  of  two  years 
after  the  passing  of  the  act,  to  remain  at  the  places  where 
the  courts  were  by  law  to  be  held,  five  days  at  least  from  the 
opening  of  the  sessions  thereof,  that  persons  disabled  might 
have  full  opportunity  to  apply.  The  Secretary  at  War,  upon 
receipt  of  such  proofs,  certificate  and  opinion,  was  to  cause 
the  same  to  be  duly  filed  in  his  oflice,  and  to  place  the  name  of 
the  applicant  upon  the  pension  list,  in  conformity  thereto, 
provided,  that  in  any  case  where  he  should  have  cause  to 
suspect  imposition  or  mistake,  he  should  have  power  to  with- 
hold the  name  of  the  applicant  from  the  pension  list,  and 
make  report  of  the  same  to  Congress  at  its  next  session.^ 

§  97.  When  this  act  first  went  into  operation,  the  judges  of 
all  the  circuits  held,  that  the  duty  imposed,  when  the  decision 
was  subject  to  the  revision  of  a  Secretary,  and  of  Congress, 
could  not  be  executed  by  the  court  as  a  judicial  power ;  but 
some  of  them  construed  the  act  as  conferring  the  power  on 
the  judges  personally  as  commissioners,  and'  executed  it 
accordingly.  The  act,  however,  was  repealed,  at  the  next 
session  of  Congress  ;  and  a  suit  was  brought,  in  the  name  of 

>  Act  of  March  23,  1792,  ch.  xi.  I  2,  3,  4. 
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the  United  States,  to  recover  back  the  amount  of  a  pension 
which  had  been  paid  on  a  certificate  granted  by  the  judges 
of  the  New  York  Circuit,  acting  as  commissioners,  for  the 
purpose  of  testing  the  question,  whether  the  judges  could  so 
act  under  the  hiw.  In  this  suit,  the  Supreme  Court  of  the 
United  States  rendered  judgment  in  favor  of  the  United 
States  for  the  sum  chiimed.  It  appears,  therefore,  to  have 
been  the  opinion  of  the  Supreme  Court:  1.  That  the  power 
proposed  to  be  conferred  on  the  Circuit  Courts  of  the  United 
States  by  the  act  of  1792,  was  not  judicial  power  Avithin 
the  meaning  of  the  Constitution,  and  was,  therefore,  uncon- 
stitutional, and  could  not  lawfully  be  exercised  by  the  court. 
2.  That  as  the  Act  of  Congress  intended  to  confer  the  poAver 
on  the  courts  as  a  judicial  function,  it  could  not  be  construed 
as  an  authority  to  the  judges  composing  the  court  to  exercise 
the  poAver  out  of  court  in  the  character  of  commissioners.^ 

§  98.  In  like  manner,  the  Supreme  Court  of  the  United 
States  have  very  recently  held,  that  an  Act  of  Congress  pro- 
viding for  the  adjustment  of  claims  imdcr  a  treaty,  although 
it  designated  a  judge  of  one  of  the  courts  of  the  United 
States  as  the  adjudicating  officer,  did  not  confer  judicial 
power,  but  made  the  judge  a  commissioner.  The  facts 
were  these:  The  Treaty  of  1819,  by  Avhich  Spain  ceded 
Florida  to  the  United  States,  contained  the  folloAving  stipu- 
lation :  "  The  United  States  shall  cause  satisfaction  to  be 
made  for  the  injuries,  if  any,  Avhich,  by  process  of  laAV,  shall 
be  established  to  have  been  suffered  by  the  Spanish  officers 
and  individual  Spanish  inhabitants  by  the  late  operations  of 
the  American  army  in  Florida."  Successive  Acts  of  Con- 
gress were  passed  to  proAdde  for  the  adjustment  of  these 
claims,  and  Avere  duly  executed,  until,  in  1849,  a  special  law 
Avas  passed,  authorizing  the  District  Judge  of  the  United 
States  for  the  Nortliern  District  of  Florida,  to  receive  and 
adjudicate  certain  of  these  claims,  under  the  provisions  of  the 

1  See  the  note,  by  Mr.  Chief  Justice  Taney,  to  the  opinion  of  the 
court  ill  the  U.  S.  v.  Ferreira,  13  IIo\Yaril,  10,  i)2  ;  and  Ilayburn's  case, 
2  Dallas,  409. 
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former  acts.^  Florida  had  become  a  state  of  the  Union  in 
1849,  and  therefore  the  district  judge  was  substituted  in 
place  of  the  territorial  judges.  The  former  act,  of  March 
3,  1823,  ch.  XXXV.,  authorized  and  directed  the  judges  of  the 
Superior  Courts  established  at  St.  Augustine  and  Pensacola 
to  receive  and  adjust  all  claims,  &c.,  agreeably  to  the  pro- 
visions of  the  treaty ;  and  it  directed  "  that  in  all  cases 
where  the  judges  shall  decide  in  favor  of  the  claimants,  the 
decisions,  with  the  evidence  on  which  they  are  founded,  shall 
be  by  the  said  judges  reported  to  the  Secretary  of  the  Trea- 
sury, who,  on  being  satisfied  that  the  same  is  just  and  equi- 
table, within  the  provisions  of  the  treaty,  shall  pay  the 
amount  thereof  to  the  person  or  persons  in  whose  favor  the 
same  is  adjudged."^  One  Ferreira  had  obtained  the  deci- 
sion of  the  district  judge  in  favor  of  his  claim,  and  the  Dis- 
trict Attorney  of  the  United  States,  who  had  intervened  in 
the  proceedings,  took  an  appeal  to  the  Supreme  Court  of  the 
United  States.  The  court  held  that  the  proceeding  was  not 
a  judicial  one  ;  that  the  judge  acted  as  a  commissioner  ;  and 
that  no  appeal  lay  from  his  decision.^ 

'  3  Stat,  at  Large,  768;  G  Stat,  at  Large,  5G9  ;  Stat,  at  Large,  788. 

2  Act  March  3,  1823,  ch.  35,  tit  siqji: 

^  The  United  States  v.  Ferreira,  13  Howard,  40.  In  this  case,  Mr. 
Chief  Justice  Taney,  delivering  the  opinion  of  the  court,  said,  "  The  only- 
question  now  before  us,  is  whether  we  have  any  jurisdiction  in  the  case. 
And  in  order  to  determine  that  question,  we  must  examine  the  nature  of 
the  proceeding  before  the  district  judge,  and  the  character  of  the  decision 
fi'om  which  this  appeal  has  been  taken. 

''  The  treaty  certainly  created  no  tribunal  by  which  these  damages  were 
to  be  adjusted,  and  gives  no  authority  to  any  court  of  justice  to  inquire 
into  or  adjust  the  amount  which  the  United  States  were  to  pay  to  the 
respective  parties  who  had  suffered  damage  from  the  causes  mentioned 
in  the  treaty.  It  rested  with  Congress  to  provide  one,  according  to  the 
treaty  stipulation.  But  when  that  tribunal  was  appointed,  it  derived  its 
whole  authority  from  the  law  creating  it,  and  not  from  the  treaty,  and 
Congress  had  the  right  to  regulate  its  proceedings  and  limit  its  power, 
and  to  subject  its  decisions  to  the  control  of  an  appellate  tribunal,  if  it 
deemed  it  advisable  to  do  so. 

"  Undoubtedly  Congress  was  bound  to  provide  such  a  tribunal  as  the 
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§  99.  It  is  to  be  observed,  that  in  botli  of  tlicsc  cases,  the 
decision  of  the  officer  adjudicating  in  the  first  instance,  was 


treaty  described.  But  if  they  failed  to  fulfil  that  promise,  it  is  a  question 
between  the  United  States  and  Spain.  The  tribunal  created  to  adjust 
the  claims  cannot  change  the  mode  of  proceeding  or  the  character  in 
which  the  law  authorizes  it  to  act,  under  any  opinion  it  may  entertain 
that  a  different  mode  of  proceeding,  or  a  tribunal  of  a  different  character, 
would  better  comport  with  the  provisions  of  the  treaty.  If  it  acts  at  all, 
it  acts  under  the  authority  of  the  law,  and  must  obey  the  law. 

"The  territorial  judges,  therefore,  in  adjusting  these  claims,  derived 
their  authority  altogether  from  the  laws  above  mentioned,  and  their  de- 
cisions can  be  entitled  to  no  higher  respect  or  authority  than  these  laws 
gave  them.  They  are  referred  by  the  act  of  1823  to  the  treaty  for  the 
description  of  the  injury  which  the  law  requires  them  to  adjust,  but  not 
to  enlarge  the  power  which  the  law  confers,  but  to  change  the  character 
in  which  the  law  authorizes  them  to  act. 

"  The  law  of  1823,  therefore,  and  not  the  stipulations  of  the  treaty, 
furnishes  the  rule  for  the  proceeding  of  the  territorial  judges,  and  deter- 
mines their  character.  And  it  is  manifest  that  this  power  to  decide  upon 
the  validity  of  these  claims,  is  not  conferred  on  them  as  a  judicial  func- 
tion, to  be  exercised  in  the  ordinary  forms  of  a  court  of  justice,  for 
there  is  to  be  no  suit,  no  parties,  in  the  legal  acceptance  of  the  term  are 
to  be  made,  no  process  to  issue,  and  no  one  is  authorized  to  appear  on 
behalf  of  the  United  States,  or  to  summon  witnesses  in  the  case.  The 
proceeding  is  altogether  ex  parte  ;  and  all  that  the  judge  is  reqiured  to 
do,  is  to  receive  the  claim  when  the  party  presents  it,  and  to  adjust  it  upon 
such  evidence  as  he  may  have  before  him,  or  be  able  himself  to  obtain, 
but  neither  the  evidence  nor  his  award  are  to  be  filed  in  the  court  in  which 
he  presides,  nor  recorded  there,  but  he  is  required  to  transmit  both  the 
decision  and  the  evidence  upon  which  he  decided,  to  the  Secretary  of  the 
Treasury,  and  the  claim  is  to  be  paid  if  the  Secretary  thinks  it  just  and 
and  equitable,  but  not  otherwise.  It  is  to  be  a  debt  from  the  United 
States  upon  the  decision  of  the  Secretary,  but  not  upon  that  of  the  judge. 
It  is  too  evident  for  argument  on  the  subject  that  such  a  tribunal  is  not 
a  judicial  one,  and  that  the  Act  of  Congress  did  not  intend  to  make  it 
one.  The  authority  conferred  on  the  respective  j\idges  was  nothing  more 
than  that  of  a  commissioner  to  adjust  certain  claims  against  the  United 
States;  and  the  office  of  judges,  and  their  respective  jurisdictions,  are 
referred  to  in  the  law  merely  as  a  designation  of  the  persons  to  Avhom  the 
authority  is  confided,  and  the  territorial  limits  to  which  it  extends.  The 
decision  is  not  the  judgment  of  a  court  of  justice,  it  is  the  award  of  a 
commissioner.  The  act  of  1831-  calls  it  an  award.  And  an  ajipeal  to 
this  court  from  such  a  decision,  by  such  an  authority  from  the  judgment 
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to  be  revised,  not  by  an  appellate  judicial  tribunal,  but  by 
another  department  of  tlie  government.     This  circumstance 

of  a  court  of  record,  would  be  an  anomaly  in  the  history  of  jurisprudence. 
An  appeal  might  as  well  have  been  taken  from  the  awards  of  the  board 
of  commissioners,  under  the  Mexican  treaty,  which  were  recently  sitting 
in  this  city. 

"  Nor  can  we  see  any  ground  for  objection  to  the  power  of  revision  and 
control  given  to  the  Secretary  of  the  Treasury.  When  the  United  States 
consents  to  submit  the  adjustment  of  claims  against  them  to  any  tribunal, 
they  have  a  right  to  prescribe  the  conditions  on  which  they  will  pay.  And 
they  had  a  right,  therefore,  to  make  the  approval  of  the  award  by  the 
Secretary  of  the  Treasury,  one  of  the  conditions  upon  which  they  would 
agree  to  be  liable.  No  claim,  therefore,  is  due  from  the  United  States 
until  it  is  sanctioned  by  him  ;  and  his  decision  against  the  claimant  for 
the  whole  or  a  part  of  a  claim  as  allowed  by  the  judge,  is  final  and  con- 
clusive. It  cannot  afterwards  be  disturbed  by  an  appeal  to  this  or  any 
other  court,  or  in  any  other  way,  without  the  authority  of  an  Act  of  Con- 
gress. It  is  said,  however,  on  the  part  of  the  claimant,  that  the  treaty 
requires  that  the  injured  parties  should  have  an  opportunity  of  establish- 
ing their  claims  by  a  process  of  law;  that  process  of  law  means  a  judi- 
cial proceeding  in  a  court  of  justice ;  and  that  the  right  of  supervision 
given  to  the  secretai-y,  over  the  decision  of  the  district  judge,  is  therefore 
a  violation  of  the  treaty. 

"  The  court  thinks  differently,  and  that  the  government  of  this  country 
is  not  liable  to  the  reproach  of  having  broken  its  faith  with  Spain.  The 
tribunals  established  are  substantially  the  same  with  those  usually  created, 
where  one  nation  agrees  by  treaty  to  pay  debts  or  damages  which  may 
be  found  to  be  due  to  the  citizens  of  any  other  country.  This  treaty 
meant  nothing  more  than  the  tribunal  and  mode  of  proceeding  ordinarily 
established  on  such  occasions,  and  well  known  and  well  understood  when 
treaty  obligations  of  this  description  are  undertaken.  But  if  it  were 
admitted  to  be  otherwise,  it  is  a  question  between  Spain  and  that  depart- 
ment of  the  government  which  is  charged  with  our  foreign  relations,  and 
with  which  the  judicial  branch  has  no  Concern.  Certainly  the  tribunal 
which  acts  under  the  law  of  Congress,  and  derives  all  its  authority  from 
it,  cannot  call  in  question  the  validity  of  its  provisions,  nor  claim  abso- 
lute and  final  power  for  its  decisions,  when  the  law  by  virtue  of  which 
the  decisions  are  made  declares  that  they  shall  not  be  final,  but  subordi- 
nate to  that  of  the  Secretary  of  the  Treasury,  and  subject  to  his  reversal. 

"And  if  the  judicial  branch  of  the  government  had  the  right  to  look 
into  the  construction  of  the  treaty  in  this  respect,  and  was  of  opinion 
that  it  required  a  judicial  proceeding,  and  that  the  power  given  to  the 
secretary  was  void  as  in  violation  of  the  treaty,  it  would  hardly  strengthen 
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was  regarded  as  decisive  of  the  character  of  the  proceeding. 
But  both  cases  also  possessed  another  feature,  which  is  equally 

the  case  of  the  claimant  on  this  appeal,  for  the  proceedings  before  the 
judge  are  as  little  judicial  in  their  character,  as  that  before  the  secretary. 
And  if  his  decisions  are  void  on  that  account,  the  decisions  of  the  judge 
are  open  to  the  same  objections,  and  neither  the  principal  nor  interest, 
nor  any  part  of  this  claim,  could  be  paid  at  the  treasury.  For  if  the 
tribunal  is  unauthorized,  the  awards  are  of  no  value. 

"The  powers  conferred  by  these  Acts  of  Congress  upon  the  judge,  as 
well  as  the  secretary,  are,  it  is  true,  judicial  in  their  nature,  for  judgment 
and  discretion  must  be  exercised  by  both  of  them.  But  it  is  nothing 
more  than  the  power  ordinarily  given  by  law  to  a  commissioner  appointed 
to  adjust  claims  to  lands  or  money  under  a  treaty ;  or  special  powers  to 
inquire  into  or  decide  any  other  particular  class  of  controversies  in  which 
the  public  or  individuals  may  be  concerned.  A  power  of  this  description 
may  constitutionally  be  conferred  on  a  secretary,  as  well  as  on  a  commis- 
sioner. But  it  is  not  judicial  in  either  case  in  the  sense  in  which  judicial 
power  is  granted  by  the  Constitution  to  the  courts  of  the  United  States. 

"The  proceeding  we  are  now  considering  did  not  take  place  before  one 
of  the  territorial  judges,  but  before  a  district  jvidge  of  the  United  States. 
But  that  circumstance  can  make  no  difference.     For  the  act  of  1849 
authorizes  him  to  receive  and  adjudicate  the  claims  of  the  persons  men- 
tioned in  the  law,  under  the  act  of  1834;  and  provides  that  these  claims 
may  be  settled  by  the  treasury,  as  other  cases  under  the  said  act.     It 
conferred  on  the  district  judge,  therefore,  the  same  power,  and  the  same 
character,  and  imposed  on  him  the  same  duty  that  had  been  conferred 
and  imposed  on  the  territorial  judges  before  Florida  became  a  state.     It 
would  seem,  indeed,  in  this  case,  that  the  district  judge  acted  under  the 
erroneous  opinion  that  he  was  exercising  judicial  power,  strictly  speak- 
ing, under  the  Constitution,  and  has  given  to  these  proceedings  as  much 
of  the  form  of  proceedings  in  a  court  of  justice  as  was  practicable.     A 
petition  in  form  is  filed  by  the  claimant ;  and  the  judge  states,  in  his 
opinion,  that  the  district  attorney  appeared  for  the  United  States,  and 
argued  the  case,  and  prayed  an  api)eal.     But  the  Acts  of  Congress 
require  no  petition.     The  claimant  had  nothing  to  do  but  to  present  his 
claim  to  the  judge,  with  the  vouchers  and  evidence  to  support  it.     The 
district  attorney  had  no  right  to  enter  an  appearance  for  the  United 
States,  so  as  to  make  them  a  party  to  the  proceedings,  and  to  authorize 
a  judgment  against  them.     It  was,  no  doubt,  his  duty  as  a  public  officer, 
if  he  knew  of  any  evidence  against  the  claim,  or  of  any  objection  to  the 
evidence  produced  by  the  claimant,  to  bring  it  before  the  judge,  in  order 
that  he  might  consider  it,  and  rcpc^rt  it  to  the  secretary.     But  the  Acts 
of  Congress  certainly  do  not  authorize  him   to  convert  a  proceeding 
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decisive  against  tlie  judicial  character  of  such  an  adjudica- 
tion ;  and  that  is,  that  there  were  not  two  parties  to  contest 

before  a  commissioner  into  a  judicial  one,  nor  to  bring  an  appeal  from 
bis  award  before  this  court. 

"The  question  as  to  the  character  in  which  a  judge  acts  in  a  case  of 
this  description  is  not  a  new  one.  It  arose  as  long  ago  as  1792,  in  Hey- 
burn's  case,  reported  in  2  Dall.  409. 

"  The  act  of  23d  of  March,  in  that  year,  required  the  circuit  courts  of 
the  United  States  to  examine  into  the  claims  of  the  officers  and  soldiers 
and  seamen  of  the  Revolution,  to  the  pensions  granted  to  invalids  by 
that  act,  and  to  determine  the  amount  of  pay  that  would  be  equivalent 
to  the  disability  incurred,  and  to  certify  their  opinion  to  the  secretary  of 
war.  And  it  authorized  the  secretary,  when  he  had  cause  to  suspect 
imposition  or  mistake,  to  withhold  the  pension  allowed  by  the  court,  and 
to  report  the  case  to  Congress  at  its  next  session.  The  authority  was 
given  to  the  circuit  courts ;  and  a  question  arose  whether  the  power  con- 
ferred was  a  judicial  one,  which  the  circuit  courts,  as  such,  could  consti- 
tutionally exercise. 

"  The  question  was  not  decided  in  the  Supreme  Court  in  the  case  above 
mentioned.  But  the  opinions  of  the  judges  of  the  circuit  courts  for  the 
districts  of  New  York,  Pennsylvania,  and  North  Carolina,  are  all  given 
in  a  note  to  the  case  by  the  reporter. 

"The  judges  in  the  New  York  circuit,  composed  of  Chief  Justice  Jay, 
Justice  Cushing,  and  Duane,  district  judge,  held  that  the  power  could 
not  be  exercised  by  them  as  a  court.  But,  in  consideration  of  the 
meritorious  and  benevolent  object  of  the  law,  they  agreed  to  construe 
the  power  as  conferred  on  them  individually  as  commissioners,  and  to 
adjourn  the  court  over  from  time  to  time,  so  as  to  enable  them  to  per- 
form the  duty  in  the  character  of  commissioners,  and  out  of  court. 

"The  judges  of  the  Pennsylvania  circuit,  consisting  of  Wilson  and 
Blair,  Justices  of  the  Supreme  Court,  and  Peters,  district  judge,  refused 
to  execute  it  altogether,  upon  the  ground  that  it  was  conferred  on  them 
as  a  court,  and  was  not  a  judicial  power  when  subject  to  the  revision  of 
the  secretary  of  war  and  Congress. 

"  The  judges  of  the  Circuit  Court  of  North  Carolina,  composed  of 
Iredell,  Justice  of  the  Supreme  Court,  and  Sitgreaves,  district  judge, 
were  of  opinion  that  the  court  could  not  execute  it  as  a  judicial  power, 
and  held  it  under  advisement  whether  they  might  not  construe  the  act 
as  the  appointment  of  the  judges  personally  as  commissioners,  and 
perform  the  duty  in  the  character  of  commissioners  out  of  court,  as  had 
been  agreed  on  by  the  judges  of  the  New  York  circuit. 

"  These  opinions,  it  appears  by  the  report  in  2  Dall.,  were  all  communi- 
cated to  the  President,  and  the  motion  for  a  mandamus  in  Heyburn's 
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the  subject-mutter  in  the  tribunal  appointed  to  perform  the 
duty,  and  to  be  bound  by  its  decision.     In  both  cases  the 

case,  at  the  next  term  of  the  Supreme  Court,  would  seem  to  have  been 
made  merely  for  the  purpose  of  having  it  judicially  determined  in  this 
court  whether  the  judges,  under  that  law,  were  authorized  to  act  in  the 
character  of  commissioners.  For  every  judge  of  the  court,  except 
Thomas  Johnson,  whose  opinion  is  not  given,  had  formally  expressed 
his  opinion  in  writing,  that  the  duty  imposed,  when  the  decision  was 
subject  to  the  revision  of  a  secretary  and  of  Congress,  could  not  be 
executed  by  the  court  as  a  judicial  power ;  and  the  only  question  upon 
which  there  appears  to  have  been  any  difference  of  opinion  was,  whether 
it  miglit  not  be  construed  as  conferring  the  pov/er  on  the  judges  person- 
ally as  commissioners.  And  if  it  would  bear  that  construction,  there 
seems  to  have  been  no  doubt  at  that  time  but  that  they  might  consti- 
tutionally exercise  it,  and  the  secretary  constitutionally  revise  their 
decisions.  The  law,  however,  was  repealed  at  the  next  session  of  the 
legislature,  and  a  different  way  provided  for  the  relief  of  the  pensioners: 
and  the  question,  as  to  the  construction  of  the  law,  was  not  decided  in 
the  Supreme  Court.  But  the  repeal  of  the  act  clearly  shows  that  the 
President  and  Congress  acquiesced  in  the  correctness  of  the  decision, 
that  it  was  not  a  judicial  power. 

"  This  law  is  the  same  in  principle  with  the  one  we  are  now  considering, 
with  this  difference  only,  that  the  act  of  17!)2  imposed  the  duty  on  the 
court  eo  nomine,  and  not  personally  on  the  judges.  In  the  case  before 
us,  it  is  imposed  on  the  judge,  and  it  appears  from  the  note  to  the  case 
of  Heyburn,  that  a  majority  of  the  judges  of  the  Supreme  Court  were  of 
opinion  that  if  the  law  of  1792  had  conferred  the  power  on  the  judges, 
they  would  have  held  that  it  was  given  to  them  personally  by  that 
description,  and  would  have  performed  the  duty  as  commissioners,  sub- 
ject to  the  revision  and  control  of  the  secretary  and  Congress,  as  provided 
in  the  law.  Nor  have  Justices  Wilson,  Blair,  and  Peters,  district 
judges,  dissented  from  this  opinion.  Their  communication  to  the 
President  is  silent  upon  this  point.  But  the  opinions  of  all  the  judges 
embrace  distinctly  and  positively  the  provisions  of  the  law  now  before 
us,  and  declare  that,  under  such  a  law,  the  power  was  not  judicial  within 
the  grant  of  the  Constitution,  and  could  not  be  exereised  as  such. 
.Independently  of  these  objections,  we  are  at  some  loss  to  understand 
bow  this  case  could  legally  be  transmitted  to  this  court,  and  certified  as 
the  transcript  of  a  record  in  the  district  court.  According  to  the 
directions  of  the  Act  of  Congress,  the  decision  of  the  judge  and  the 
evidence  on  which  it  is  founded,  ought  to  have  been  transmitted  to  the 
Secretary  of  the  Treasury.  They  are  not  to  remain  in  the  district  court, 
nor  to  be  recorded  there.     They  legally  belong  to  the  office  of  the 
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United  States  had  an  interest,  since,  if  the  claims  were 
allowed,  they  must  be  paid  from  the  treasury ;  and  if  not 
allowed,  the  government  would  not  be  called  upon  to  pay  : 
but  the  Acts  of  Congress,  providing  for  the  adjustment  of 
the  claims,  did  not  make  the  United  States  a  party  to  the 
proceedings,  and  the  absence  of  a  contesting  party  is  one 
circumstance  which  marks  the  distinction  between  adjudica- 
tions which  belong  to  the  judicial  power,  and  those  which  do 
not.^ 

§  100.  There  is  a  recent  statute  which  establishes  a  com- 
mission for  the  adjudication  of  private  land  claims,  which 
makes  provisions  that  obviously  bring  the  proceedings  within 
the  judicial  power.  By  the  Treaty  of  Guadaloupe  Hidalgo, 
between  the  United  States  and  Mexico,  which  ceded  to  the 
United  States  territory  now  lying  within  the  limits  of  Cali- 
fornia, the  property  of  Mexicans,  resident  or  non-resident  in 
the  territory  ceded,  was  secured  to  them ;  and  by  an  Act  of 
Congress,  passed  March  3,  1851,  a  commission  was  consti- 
tuted for  the  purpose  of  ascertaining  and  settling  the  private 
land  claims,  growing  out  of  titles  derived  from  the  Spanish 
or  Mexican  governments.  The  act  directed  the  appointment 
of  an  agent  to  superintend  the  interests  of  the  United  States 
before  the  commissioners ;  that  the  commissioners  should  re- 
ceive evidence  on  behalf  of  the  claimant,  and  also  on  behalf 
of  the  United  States,  and  should  decide  on  the  validity  of 
the  claim,  and  within  thirty  days  after  their  decision,  should 
certify  the  same,  with  the  reasons  on  which  it  was  founded, 
to  the  District  Attorney  of  the  United  States.  It  further 
provided,    that    either  party,  the   claimant,  or  the   United 

Secretary  of  the  Treasury,  and  not  to  the  court ;  and  a  copy  from  the 
clerk  of  the  latter  would  not  be  evidence  in  any  court  of  justice. 
There  is  no  record  of  the  proceedings  in  the  district  court,  of  which  a 
transcript  can  legally  be  made  and  certified ;  and,  consequently,  there  is 
no  transcript  now  before  us  that  we  can  recognise  as  evidence  of  any 
proceeding  or  judgment  in  that  court." 

'  See  the  argument  of  Ch.  Justice  Marshall  in  Joiia.  Robbins'  case 
cited  ante,  |  87. 
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V 

States  by  their  District  Attorney,  might  present  a  petition 
to  the  District  Court  to  review  the  decision  of  the  commis- 
sioners ;  prescribed  the  pleadings  and  evidence  on  which  the 
court  shoukl  proceed  to  such  review,  and  from  the  judgment 
of  the  District  Court  gave  an  appeal  to  the  Supreme  Court 
of  the  United  States.  All  lands  to  which  claims  were  not 
finally  established,  were  declared,  by  the  act,  to  be  part  of 
the  public  domain  of  the  United  States. 

§  101.  It  is  quite  obvious  that  proceedings  thus  instituted 
in  the  District  Court,  to  Avhich  the  United  States  are  a  party, 
as  a  contesting  claimant  of  the  land  in  controversy,  by  virtue 
of  their  sovereignty;  conducted  upon  allegations  and  evi- 
dence; and  finally  carried  by  appeal  to  the  highest  judicial 
tribunal ; — arc  judicial  proceedings  :  and  the  jurisdiction  of 
the  courts  of  the  United  States  attaches,  both  upon  the 
ground  that  the  cases  arise  under  a  treaty,  and  an  Act  of 
Congress,  and  because  the  United  States  are  a  party.' 

§  102.  Similar  proceedings  were  provided  for  by  Acts  of 
Congress,  passed  to  carry  into  effect  tlic  treaties  by  which 
Florida  and  Louisiana  were  ceded  to  the  United  Stafes. 
The  whole  series  of  adjudged  cases  under  these  acts,  deve- 
loping the  principles  of  jurisprudence  applied  to  the  claims, 
will  be  examined  in  a  subsequent  chapter.^ 

•  See  further  respecting  the  jurisdiction  in  the  cases  of  California  Land 
Titles,  post. 
"  See  post. 
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CHAPTER    VII. 

DISTRIBUTION    AND    EXERCISE    OF   THE   JUDICIAL    POWER. 

§  103.  Having  now  taken  a  survey  of  the  cases  within  the 
judicial  power  of  the  United  States,  we  are  next  to  examine 
the  mode  in  which  it  is  to  be  exercised,  the  tribunals  in  which 
it  is  or  may  be  vested,  and  its  relations  to  the  state  tri- 
bunals. 

§  104.  The  great  mass  of  jurisdiction,  of  which  the  out- 
line has  been  stated  in  the  previous  chapters,  except  so  far 
as  it  was  vested  in  some  tribunal  by  the  Constitution  itself, 
remained  to  be  distributed,  vested,  and  regulated  by  Con- 
gress. The  Constitution  declares  that  "  the  judicial  power 
of  the  United  States  shall  be  vested  in  one  Supreme  Court, 
and  in  such  inferior  courts  as  the  Congress  may  from  time  to 
time  ordain  and  establish."'  It  then  declares,  after  the  enu- 
meration of  the  cases  to  which  the  judicial  power  shall  extend, 
that  "  In  all  cases  affecting  ambassadors,  other  public  minis- 
ters and  consuls,  and  those  in  which  a  state  shall  be  a  party, 
the  Supreme  Court  shall  have  original  jurisdiction.  In  all  the 
other  cases  before  mentioned,  the  Supreme  Court  shall  have 
appellate  jurisdiction,  both  as  to  law  and  fact,  with  such  ex- 
ceptions, and  under  such  regulations,  as  the  Congress  shall 
make."^  So  far,  therefore,  as  the  judicial  power  was  not 
vested  by  the  Constitution  itself,  it  became  the  duty  of  Con- 
gress to  vest  it,  and  to  vest  it  in  tribunals  created  by  Con- 
gress itself.  Consequently,  no  part  of  it  could  be  conferred 
on  state  courts.^ 

'  Art.  3,  Sec.  1.  2  ^j-t.  3,  Sec.  2. 

^  Martin  v.  Hunter,  1  Wheaton,  30 1. 
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§  105.  The  Constitution  itself  has  established  one  tribunal, 
or  rather  made  its  establishment  imperative  upon  Congress, 
and  left  to  the  discretion  of  Congress  the  form  and  jurisdic- 
tion of  such  inferior  tribunals  as  it  may  from  time  to  time 
deem  necessary,  as  the  depositories  of  that  portion  of  the 
jurisdiction  not  already  vested  in  the  Supreme  Court.  The 
mandate  is  supposed,  however,  to  be  imperative,  in  both  of 
its  branches.  Congress  could  not  lawfully  have  refused  to 
establish  the  Supreme  Court,  as  the  depository  of  the  ori- 
ginal and  appellate  jurisdiction  which  the  Constitution  had 
declared  shall  be  vested  in  it ;  and  it  would  seem  that  Con- 
gress are  equally  bound  to  create  some  inferior  courts,  in 
which  to  vest  all  the  jurisdiction  Avhich  is  by  the  Constitution 
exclusively  vested  in  the  United  States,  and  of  which  the 
Supremo  Court  cannot  take  original  cognizance :  since  the 
whole  judicial  power  must  at  all  times  be  vested,  either  in  an 
original  or  appellate  form,  in  some  tribunals  created  by 
Congress.* 

§  106.  The  Constitution  having  extended  the  judicial 
power  to  all  the  cases  which  it  enumerates,  and  having 
limited  the  mode  of  its  exercise  in  no  other  way  than  to  de- 
clare that  the  Supreme  Court  shall  have  original  jurisdiction 
in  certain  cases,  and  an  appellate  jurisdiction  in  all  other 
cases,  with  such  exceptions  and  under  such  regulations  as 
Congress  shall  make,  the  whole  mass  of  the  jurisdiction  is 
manifestly  to  be  exercised  cither  in  the  form  of  original  or 
appellate  jurisdiction,  or  both  ;  since  there  is  nothing  in  the 
nature  of  the  cases,  which  binds  to  the  exercise  of  the  one  in 
preference  to  the  other.'  The  first  inquiry,  therefore,  that 
presents  itself,  is,  what  is  the  constitutional  mode  in  which 
the  original  jurisdiction  may  be  exercised. 

§  107.  Original  jurisdiction  is  lli;it  in  which  something  is 
demanded,  in  the  first  instance,  by  the  institution  of  process  ; 
or,  as  it  is  commonly  termed,  by  the  commencement  of  a 

'  Martia  v.  Huuter,  uh.  snpr.  *  Ibid. 


DISTRIBUTION   AND    EXERCISE    OF   JUDICIAL    POWER.      115 

suit.  The  Constitution  has  vested  a  certain  amount  of  ori- 
ginal jurisdiction  in  the  Supreme  Court :  namelj,  "  In  all 
cases  affecting  ambassadors,  other  public  ministers,  and  con- 
suls, and  those  in  which  a  state  shall  be  a  party."  As  to  all 
the  residue  of  the  original  jurisdiction,  the  mode  of  its  exer- 
cise is  not  expressly  directed.  Three  questions,  however, 
arise :  First,  whether  the  original  jurisdiction  of  the  Supreme 
Court,  as  established  by  the  Constitution,  is  exclusive  of  all 
the  other  tribunals  that  may  be  created  by  Congress,  so  that 
no  other  tribunal  can  be  authorized  to  take  original  coo-ni- 
zance  of  those  cases.  Secondly,  whether  this  original  juris- 
diction" of  the  Supreme  Court  excludes  its  appellate  jurisdic- 
tion in  the  same  class  of  cases,  so  that  it  cannot  be  authorized 
to  exercise  appellate  jurisdiction  in  reference  to  any  of  those 
cases.  Thirdly,  whether  the  Supreme  Court  can  be  autho- 
rized to  take  original  cognizance  of  any  other  cases  than 
those  which  are  enumerated  as  the  subjects  of  its  original 
jurisdiction. 

§  108.  The  first  of  these  questions  remains  undecided  by 
the  Supreme  Court.  It  arose  in  a  case  where  an  indictment 
was  found  in  a  circuit  court,  for  an  assault  upon  the  person 
of  a  foreign  minister  ;  but  the  case  was  disposed  of  upon  the 
ground  that  an  indictment  in  the  name  of  the  United  States 
for  an  assault  upon  a  foreign  minister,  is  not  a  case  "  affect- 
ing "  the  minister,  and  consequently  is  not  within  the  3d 
article  of  the  Constitution,  section  second.^  It  had  been 
previously  held  by  the  Circuit  Court  for  the  district  of  Penn- 
sylvania, that  jurisdiction  in  a  criminal  prosecution  against  a 
foreign  consul  could  be  constitutionally  vested  in  that  court." 
But  the  Supreme  Court  have,  on  more  than  one  occasion, 
intimated  the  opinion  that  their  original  jurisdiction  is  ex- 
clusive. This  seems  to  be  the  result  of  the  reasoning  in 
Marbury  v.  Madison.^     More  recently,  it  was  said,  that  the 

1  The  United  States  v.  Ortega,  11  Wheat.  467. 

2  United  States  v.  Ravara,  2  Dall.  297. 
"  Marbury  v.  Madison,  1  Cranch,  137. 
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inferior  courts  might  take  original  cognizance  of  cases  which 
belong,  on  account  of  the  nature  of  the  controversy,  to  the 
judicial  power  of  the  United  States,  although  a  public  minis- 
ter or  a  state  be  a  party,  and  that  the  Supreme  Court  may 
exercise  appellate  jurisdiction  in  such  cases.^  But  it  has  not 
been  expressly  determined,  that  where  the  jurisdiction  de- 
pends entirely  on  the  character  of  the  party,  as  a  public 
minister,  or  a  state.  Congress  can  invest  any  other  tribunal 
than  the  Supreme  Court  with  original  jurisdiction  :  but  on 
the  contrary,  it  has  been  intimated  that  the  original  juris- 
diction of  the  inferior  courts  is  excluded  by  the  Constitution, 
in  reference  to  those  cases  where  original  jurisdiction  is  con- 
ferred upon  the  Supreme  Court.^ 

§  109.  The  next  question  is,  whether  the  original  jurisdic- 
tion of  the  Supreme  Court  excludes  its  appellate  jurisdiction, 
so  that  it  cannot  be  authorized  to  exercise  appellate  jurisdic- 
tion in  cases  to  which  a  public  minister  or  a  state  is  a  party, 
originating  in  another  court.  This  question  has  also  been 
decided  by  the  Supreme  Court  in  favor  of  the  exercise  of  its 
appellate  jurisdiction,  in  cases  which  belong  to  the  judicial 
power  of  the  United  States  on  account  of  the  character  of 
the  cause,  notwithstanding  the  character  of  one  of  the  parties 
is  such  as  would,  if  that  were  the  sole  ground  of  jurisdiction, 
bring  the  case  within  the  original  jurisdiction  of  tliat  court. 
Thus,  if  a  state  is  a  party  to  a  suit  Avhich  originates  else- 
where than  in  the  Supreme  Court  of  the  United  States,  and 
if  in  that  suit  a  question  arises  under  the  Constitution,  laws, 
or  treaties  of  the  United  States,  the  Supreme  Court  may 
exercise  its  appellate  jurisdiction,  on  account  of  the  character 
of  the  cause,  and  that  jurisdiction  will  not  be  excluded  on 
account  of  the  character  of  the  party .^     This  great  distinc- 


•  Cohens  v.  Virginia,  G  Wheat.  2G4,  392,    See  tlic  extract  from  the  opi- 
nion of  the  court,  ^o.s7,  ^  109. 

2  Osborn  v.  The  U.  S.  Bank,  9  Wheat.  738,  820,  821.     See  also  Story's 
Coram,  on  the  Const.,  §  1697-1699. 

3  Cohens  v.  Virginia,  6  Wheat.  392,  ci  seq. ;  Martin  v.  Hunter,  1  Wheat. 
337. 
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tion  was  fully  developed  in  the  case  of  Cohens  v.  Virginia/ 
in  which  Mr.  Chief  Justice  Marshall  employed  the  following 
reasoning  : — 

"The  words  of  the  Constitution  are  'in  all  cases  aifecting 
ambassadors,  other  public  ministers,  and  consuls,  and  those 
in  which  a  state  shall  be  a  party,  the  Supreme  Court  shall 
have  original  jurisdiction.  In  all  other  cases  before  men- 
tioned, the  Supreme  Court  shall  have  appellate  jurisdiction.' 

"  This  distinction  between  original  and  appellate  jurisdic- 
tion excludes,  we  are  told,  in  all  cases,  the  exercise  of  the 
one  where  the  other  is  given. 

"  The  Constitution  gives  the  Supreme  Court  original 
jurisdiction  in  certain  enumerated  cases,  and  gives  it  appel- 
late jurisdiction  in  all  others.  Among  those  in  which  juris- 
diction must  be  exercised  in  the  appellate  form,  are  cases 
arising  under  the  Constitution  and  laws  of  the  United  States. 
These  provisions  of  the  Constitution  are  equally  obligatory, 
and  are  to  be  equally  respected.  If  a  state  be  a  party,  the 
jurisdiction  of  this  court  is  original :  if  the  case  arise  under 
a  Constitution  or  a  law,  the  jurisdiction  is  appellate.  But  a 
case  to  which  a  state  is  a  party  may  arise  under  the  Consti- 
tution, or  a  law  of  the  United  States.  What  rule  is  appli- 
cable to  such  a  case  ?  What,  then,  becomes  the  duty  of  the 
court  ?  Certainly,  we  think,  so  to  construe  the  Constitution 
as  to  give  effect  to  both  provisions,  as  far  as  it  is  possible  to 
reconcile  them,  and  not  to  permit  their  seeming  repugnancy 
to  destroy  each  other.  We  must  endeavor  so  to  construe 
them  as  to  preserve  the  true  intent  and  meaning  of  the 
instrument. 

"  In  one  description  of  cases,  the  jurisdiction  of  the  court 
is  founded  entirely  on  the  character  of  the  parties,  and  the 
nature  of  the  controversy  is  not  contemplated  by  the  Consti- 
tution. The  character  of  the  parties  is  everything,  the  na- 
ture of  the  case  nothing.  In  the  other  description  of  cases, 
the  jurisdiction  is  founded  entirely  on  the  character  of  the 

'  Cohens  i\  Virgiuia,  6  Wheaton,  392. 
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case,  and  the  parties  arc  not  contemplated  by  the  Constitu- 
tion. In  these  the  nature  of  the  case  is  everything,  the 
character  of  the  parties  nothing.  When,  then,  the  Consti- 
tution dechires  the  jurisdiction,  in  cases  where  a  state  shall 
he  a  party,  to  he  original,  and  in  all  cases  arising  under  the 
Constitution,  or  a  law,  to  be  appellate,'  the  conclusion  seems 
irresistible,  that  its  framcrs  designed  to  include  in  the  first 
class  those  cases  in  which  jurisdiction  is  given,  because  a 
state  is  a  party ;  and  to  include  in  the  second  those  in  Avhich 
jurisdiction  is  given,  because  the  case  arises  under  the  Con- 
stitution, or  a  law. 

"  This  reasonable  construction  is  rendered  necessary  by 
other  considerations. 

"  That  the  Constitution,  or  a  law  of  the  United  States,  is 
involved  in  a  case,  and  makes  a  part  of  it,  may  appear  in 
the  progress  of  a  cause,  in  which  the  courts  of  the  Union, 
but  for  that  circumstance,  Avould  have  no  jurisdiction,  and 
which,  of  consequence,  could  not  originate  in  the  Supreme 
Court.  In  such  a  case,  the  jurisdiction  can  be  exercised 
only  in  its  appellate  form.  To  deny  its  exercise  in  this  form 
is  to  deny  its  existence,  and  would  be  to  construe  a  clause, 
defining  the  power  of  the  Supreme  Court,  in  such  a  manner, 
as  in  a  considerable  degree  to  defeat  the  power  itself.  5\.ll 
must  perceive  that  this  construction  can  be  justified  only 
where  it  is  absolutely  necessary.  We  do  not  think  the  arti- 
cle under  consideration  presents  that  necessity. 

"  It  is  observable,  that  in  this  distributive  clause,  no  nega- 
tive words  are  introduced.  This  observation  is  not  made  for 
the  purpose  of  contending  that  the  legislature  may  '  appor- 
tion the  judicial  power  between  the  Supreme  and  inferior 
courts,  according  to  its  will.'  That  would  be,  as  Avas  said 
by  the  court  in  the  case  of  Marbury  v.  iMadison,  to  render 
the  distributive  clause  '  mere  surplusage,'  to  make  it  '  form 
Avithout  substance.'  This  cannot,  therefore,  be  the  true  con- 
struction of  the  article. 

"But  althouiih  the  absence  of  negative  words  Avill  not 
authorize  the  Legislature  to  disregard  the  distribution  of  the 
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power  previously  granted,  their  absence  would  justify  a  sound 
construction  of  the  whole  article  so  as  to  give  every  part  its 
intended  eifect.  It  is  admitted,  that  '  affirmative  words  are 
often,  in  their  operation,  negative  of  other  objects  than  those 
affirmed;'  and  that  where  'a  negative  or  exclusive  sense 
must  be  given  to  them,  or  they  have  no  operation  at  all,' 
they  must  receive  that  negative  or  exclusive  sense.  But 
where  they  have  full  operation  without  it ;  where  it  would 
destroy  some  of  the  most  important  objects  for  which  the 
power  was  created,  then,  we  think,  affirmative  words  ouo-ht 
not  to  be  construed  negatively. 

"  The  Constitution  declares,  that  in  cases  where  a  state  is 
a  party,  the  Supreme  Court  shall  have  original  jurisdiction, 
but  does  not  say  that  its  appellate  jurisdiction  shall  not  be 
exercised  in  cases  where,  from  their  nature,  appellate  juris- 
diction is  given,  whether  a  state  be  or  be  not  a  party.  It 
may  be  conceded,  that  where  the  case  is  of  such  a  nature  as 
to  admit  of  its  originating  in  the  Supreme  Court,  it  ought  to 
originate  there :  but  where,  from  its  nature,  it  cannot  origi- 
nate in  that  court,  these  words  ought  not  to  be  so  construed 
as  to  require  it.  There  are  many  cases  in  which  it  would  be 
found  extremely  difficult,  and  subversive  of  the  spirit  of  the 
Constitution,  to  maintain  the  construction,  that  appellate 
jurisdiction  cannot  be  exercised  where  one  of  the  parties 
might  sue  or  be  sued  in  this  court. 

^'  The  Constitution  defines  the  jurisdiction  of  the  Supreme 
Court,  but  does  not  define  that  of  the  inferior  courts.  Can 
it  be  affirmed,  that  a  state  might  not  sue  the  citizen  of 
another  state  in  a  circuit  court  ?  Should  the  circuit  court 
decide  for  or  against  its  jurisdiction,  should  it  dismiss  the 
suit,  or  give  judgment  against  the  state,  might  not  its  deci- 
sion be  revised  in  the  Supreme  Court  ?  The  argument  is, 
that  it  could  not :  and  the  very  clause  which  is  urged  to 
prove  that  the  circuit  court  could  give  no  judgment  in  the 
case,  is  also  urged  to  prove  that  its  judgment  is  irreversible. 
A  supervising  court,  whose  peculiar  province  it  is  to  correct 
the  errors  of  an  inferior  court,  has  no  power  to  correct  a 
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judgment  given  "witliout  jurisdiction,  because,  in  the  same 
case,  that  supervising'court  has  original  jurisdiction.  Had 
negative  words  been  employed,  it  would  be  diflBcult  to  give 
them  this  construction  if  they  would  admit  of  any  other. 
But,  without  negative  words,  this  irrational  construction  can 
never  be  maintained. 

"  So,  too,  in  the  same  clause,  the  jurisdiction  of  the  court 
is  declared  to  be  original  '  in  cases  affecting  ambassadors, 
other  public  ministers,  and  consuls.'  There  is,  perhaps,  no 
part  of  the  article  under  consideration  so  much  re(iuired  by 
national  policy  as  this  ;  unless  it  be  that  part  which  extends 
the  judicial  power  '  to  all  cases  arising  under  the  Constitu- 
tion, laws,  and  treaties  of  the  United  States.'  It  has  been 
generally  held,  that  the  state  courts  have  a  concurrent  juris- 
diction with  the  federal  courts,  in  cases  to  which  the  judicial 
power  is  extended,  unless  the  jurisdiction  of  the  federal 
courts  be  rendered  exclusive  by  the  words  of  the  third 
article.  If  the  words  '  to  all  cases,'  give  exclusive  jurisdic- 
tion in  cases  affecting  foreign  ministers,  they  may  also  give 
exclusive  jurisdiction,  if  such  be  the  will  of  Congress,  in  cases 
arising  under  the  Constitution,  laws,  and  treaties  of  the 
United  States.  Now  suppose  an  individual  were  to  sue  a  foreign 
minister  in  a  state  court,  and  that  court  were  to  maintain  its 
jurisdiction,  and  render  judgment  against  the  minister,  could 
it  be  contended,  that  this  court  would  be  incapa1)le  of  revis- 
ing such  judgment,  because  the  Constitution  had  given  it 
original  jurisdiction  in  the  case?  If  this  could  be  main- 
tained, then  a  clause  inserted  for  the  purpose  of  excluding 
the  jurisdiction  of  all  other  courts  than  this,  in  a  particular 
case,  would  have  the  effect  of  excluding  the  jurisdiction  of 
this  court  in  that  very  case,  if  the  suit  were  to  be  brought  in 
another  court,  and  that  court  were  to  assert  jurisdiction. 
This  tribunal,  according  to  the  argument  Avhich  has  been 
urged,  could  neither  revise  the  judgment  of  such  other 
court,  nor  suspend  its  proceedings ;  for  a  writ  of  prohi- 
bition, or  any  other  siuiihir  writ,  is  in  the  nature  of  appel- 
late process. 


DISTRIBUTION   AND    EXERCISE    OP   JUDICIAL   POWER.      121 

"  Foreign  consuls  frequently  assert,  in  our  prize  courts, 
tlie  claims  of  their  fellow-subjects.  These  suits  are  main- 
tained by  them  as  consuls.  The  appellate  power  of  this 
court  has  been  frequently  exercised  in  such  cases,  and  has 
never  been  questioned.  It  would  be  extremely  mischievous 
to  withhold  its  exercise.  Yet  the  consul  is  a  party  on  the 
record.  The  truth  is,  that  where  the  words  confer  only 
appellate  jurisdiction,  original  jurisdiction  is  most  clearly 
not  given  ;  but  where  the  words  admit  of  appellate  jurisdic- 
tion, the  power  to  take  cognizance  of  the  suit  originally, 
does  not  necessarily  negative  the  power  to  decide  upon  it  on 
an  appeal,  if  it  may  originate  in  a  different  court. 

"  It  is,  we  think,  apparent,  that  to  give  this  distributive 
clause  the  interpretation  contended  for,  to  give  its  affirmative 
■words  a  negative  operation,  in  every  possible  case,  would,  in 
some  instances,  defeat  the  obvious  intention  of  the  article. 
Such  an  interpretation  would  not  consist  with  those  rules 
which,  from  time  immemorial,  have  guided  courts,  in  their 
construction  of  instruments  brought  under  their  considera- 
tion. It  must,  therefore,  be  discarded.  Every  part  of  the 
article  must  be  taken  into  view,  and  that  construction  adopted 
which  will  consist  with  its  words,  and  promote  its  general 
intention.  The  court  may  imply  a  negative  from  affirmative 
words,  where  the  implication  promotes,  not  where  it  defeats 
the  intention. 

"  If  we  apply  this  principle,  the  correctness  of  which  we 
believe  will  not  be  controverted,  to  the  distributive  clause 
under  consideration,  the  result,  we  think,  would  be  this: 
The  original  jurisdiction  of  the  Supreme  Court,  in  cases 
where  a  state  is  a  party,  refers  to  those  cases  in  which,  ac- 
cording to  the  grant  of  power  made  in  the  preceding  clause, 
jurisdiction  might  be  exercised  in  consequence  of  the  charac- 
ter of  the  party,  and  an  original  suit  might  be  instituted  in 
any  of  the  federal  courts  ;  not  to  those  cases  in  which  an 
original  suit  might  not  be  instituted  in  a  federal  court.  Of 
the  last  description  is  every  case  between  a  state  and  its 
citizens,  and,  perhaps,  every  case  in  which  a  state  is  enforc- 
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injj  its  penal  laws.  In  such  cases,  therefore,  the  Supreme 
Court  cannot  take  original  jurisdiction.  In  every  other 
case,  that  is,  in  every  case  to  which  the  judicial  power  ex- 
tends, and  in  which  original  jurisdiction  is  not  expressly 
given,  that  judicial  power  shall  be  exercised  in  the  appellate, 
and  only  in  the  appellate  form.  The  original  jurisdiction  of 
this  court  cannot  be  enlarged,  but  its  appellate  jurisdiction 
may  be  exercised  in  every  case  cognizable  under  the  third 
article  of  the  Constitution,  in  the  federal  courts,  in  Avhich 
original  jurisdiction  cannot  be  exercised  ;  and  the  extent  of 
this  judicial  power  is  to  be  measured,  not  by  giving  the  affir- 
mative words  of  the  distributive  clause  a  negative  operation 
in  every  possible  case,  but  by  giving  their  true  meaning  to 
the  words  which  define  its  extent. 

"  The  words  of  the  Constitution  are  :  '  In  all  cases 
affecting  ambassadors,  other  public  ministers,  and  consuls, 
and  those  in  which  a  state  shall  be  a  party,  the  Supreme 
Court  sluill  have  original  jurisdiction.  In  all  other  cases 
before  mentioned,  the  Supreme  Court  shall  have  appellate 
jurisdiction.' 

"  The  counsel  for  the  defendant  in  error  urge,  in  opposi- 
tion to  this  rule  of  construction,  some  dicta  of  the  court,  in 
the  case  of  Marbury  v.  Madison. 

"  It  is  a  maxim  not  to  be  disregarded,  that  general  ex- 
pressions, in  every  opinion,  are  to  be  taken  in  connexion 
with  the  case  in  which  those  expressions  are  used.  If  they 
go  beyond  the  case,  they  may  be  respected,  but  ought  not 
to  control  the  judgment  in  a  subsequent  suit  when  the  very 
point  is  presented  for  decision.  The  reason  of  this  maxim 
is  obvious.  The  question  actually  before  the  court  is  investi- 
gated with  care,  and  considered  in  its  full  extent.  Other 
principles  which  may  serve  to  illustrate  it,  are  considered,  in 
their  relation  to  the  case  decided,  but  their  possible  bearing 
on  all  other  cases  is  seldom  completely  investigated. 

"  In  the  case  of  Marbury  v.  Madison,  the  single  question 
before  the  court,  so  far  as  that  case  can  be  applied  to  this, 
was,  whether  the  legislature  could  give  this  court  original 
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jurisdiction  in  a  case  in  which  the  Constitution  had  clearly 
not  given  it,  and  in  which  no  doubt  respecting  the  construc- 
tion of  the  article  could  possibly  be  raised.  The  court  de- 
cided, and  we  think  very  properly,  that  the  legislature  could 
not  give  original  jurisdiction  in  such  a  case.  But,  in  the 
reasoning  of  the  court  in  support  of  this  decision,  some  ex- 
pressions are  used  which  go  far  beyond  it.  The  counsel  for 
Marbury  had  insisted  on  the  unlimited  discretion  of  the  legis- 
lature in  the  appointment  of  the  judicial  power  ;  and  it  is 
against  this  argument  that  the  reasoning  of  the  court  is 
directed.  They  say  that,  if  such  had  been  the  intention  of 
the  article,  'it  would  certainly  have  been  useless  to  proceed 
farther  than  to  define  the  judicial  power,  and  the  tribunals 
in  which  it  should  be  vested.'  The  court  says,  that  such  a 
construction  would  render  the  clause,  dividing  the  jurisdic- 
tion of  the  court  into  original  and  appellate,  totally  useless  : 
that  '  affirmative  words  are  often,  in  their  operation,  negative 
of  other  objects  than  those  which  are  aflirmed  ;  and,  in  this 
case  (in  the  case  of  Marbury  v.  Madison),  a  negative  or  ex- 
clusive sense  must  be  given  to  them,  or  they  have  no  opera- 
tion at  all.'  'It  cannot  be  presumed,'  adds  the  court,  'that 
any  clause  in  the  Constitution  is  intended  to  be  without  efi"ect ; 
and,  therefore,  such  a  construction  is  inadmissible,  unless  the 
words  require  it.' 

"  The  whole  reasoning  of  the  court  proceeds  upon  the  idea 
that  the  affirmative  words  of  the  clause  giving  one  sort  of 
jurisdiction,  must  imply  a  negative  of  any  other  sort  of  juris- 
diction, because  otherwise  the  words  would  be  totally  inope- 
rative, and  this  reasoning  is  advanced  in  a  case  to  which  it 
was  strictly  applicable.  If  in  that  case  original  jurisdiction 
could  have  been  exercised,  the  clause  under  consideration 
would  have  been  entirely  useless.  Having  such  cases  only 
in  its  view,  the  court  lays  down  a  princij^le  which  is  generally 
correct,  in  terms  much  broader  than  the  decision,  and  not 
only  much  broader  than  the  reasoning  with  which  that  deci- 
sion is  supported,  but  in  some  instances  contradictory  to  its 
principle.     The  reasoning  sustains  the  negative  operation  of 
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the  words  in  that  case,  because  otherwise  the  clause  wouhl 
have  no  meaning  whatever,  and  because  such  operation  was 
necessary  to  give  effect  to  the  intention  of  the  article.  The 
effort  now  made  is,  to  apply  the  conclusion  to  which  the 
court  was  conducted  by  that  reasoning  in  the  particular  case, 
to  one  in  which  the  words  have  their  full  operation  when 
understood  affirmatively,  and  in  which  the  negative,  or  ex- 
clusive sense,  is  to  be  so  used  as  to  defeat  some  of  the  great 
objects  of  the  article. 

"  To  this  construction  the  court  cannot  give  assent.  The 
general  expressions  in  the  case  of  Marbury  v.  Madison  must 
be  understood  with  the  limitations  which  are  given  to  them 
in  this  opinion :  limitations  which  in  no  degree  affect  the 
decision  in  that  case,  or  the  tenor  of  its  reasoning. 

"  The  counsel  who  closed  the  argument,  put  several  cases 
for  the  purpose  of  illustration,  which  he  supposed  to  arise 
under  the  Constitution,  and  yet  to  be,  apparently,  without 
the  jurisdiction  of  the  court. 

"Were  a  state  to  lay  a  duty  on  exports,  to  collect  the 
money,  and  place  it  in  her  treasury,  could  the  citizen  who 
paid  it,  he  asks,  maintain  a  suit  in  this  court  against  such 
state,  to  recover  back  the  money  ? 

"Perhaps  not.  Without,  however,  deciding  such  sup- 
posed case,  we  may  say,  that  it  is  entirely  unlike  that  under 
consideration. 

"  The  citizen  ^vho  has  paid  his  money  to  his  state,  under 
a  law  that  is  void,  is  in  the  same  situation  ^vith  every  other 
person  who  has  paid  money  by  mistake.  The  law  raises  an 
assumpsit  to  return  the  money,  and  it  is  upon  that  assumpsit 
that  the  action  is  to  be  maintained.  To  refuse  to  comply 
with  this  assumpsit  may  be  no  more  a  violation  of  the  Con- 
stitution than  to  refuse  to  comply  with  any  other ;  and  as  the 
federal  courts  never  had  jurisdiction  over  contracts  between 
a  state  and  its  citizens,  they  may  have  none  over  this.  But 
let  us  so  vary  the  supposed  case  as  to  give  it  a  real  resem- 
blance to  that  under  consideration.  Suppose  a  citizen  to 
refuse  to  pay  this  export  duty,  and  a  suit  to  be  instituted  for 
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the  purpose  of  compelling  him  to  pay  it.  He  pleads  the 
Constitution  of  the  United  States  in  har  of  the  action,  not- 
withstanding which  the  court  gives  judgment  against  him. 
This  would  be  a  case  arising  under  the  Constitution,  and 
would  be  the  very  case  now  before  the  court. 

"  We  are  also  asked,  if  a  state  should  confiscate  property 
secured  by  a  treaty,  whether  the  individual  could  maintain 
an  action  for  that  property  ? 

"  If  the  property  confiscated  be  debts,  our  own  experience 
informs  us  that  the  remedy  of  the  creditor  against  his  debtor 
remains.  If  it  be  land,  which  is  secured  by  a  treaty,  and 
afterwards  confiscated  by  a  state,  the  argument  does  not 
assume  that  this  title,  thus  secured,  could  be  extinguished 
by  an  act  of  confiscation.  The  injured  party,  therefore,  has 
his  remedy  against  the  occupant  of  the  land  for  that  which 
the  treaty  secures  to  him,  not  against  the  state  for  money 
which  is  not  secured  to  him. 

"  The  case  of  a  state  which  pays  off  its  own  debts  with 
paper  money,  no  more  resembles  this  than  do  those  to  which 
we  have  already  adverted.  The  federal  courts  have  no  juris- 
diction over  the  contract.  They  cannot  enforce  it,  nor  judge 
of  its  violation.  Let  it  be  that  the  act  discharging  the  debt  is 
a  mere  nullity,  and  that  it  is  still  due.  Yet  the  federal  courts 
have  no  cognizance  of  the  case.  But,  suppose  a  state  to 
institute  proceedings  against  an  individual,  which  depended 
on  the  validity  of  an  act  emitting  bills  of  credit :  suppose  a 
state  to  prosecute  one  of  its  citizens  for  refusing  paper  money, 
who  should  plead  the  Constitution  in  bar  of  such  prosecution. 
If  his  plea  should  be  overruled,  and  judgment  rendered 
against  him,  his  case  would  resemble  this ;  and  unless  the 
jurisdiction  of  this  court  might  be  exercised  over  it,  the  Con- 
stitution would  be  violated,  and  the  injured  party  be  unable 
to  bring  his  case  before  that  tribunal  to  which  the  people  of 
the  United  States  have  assigned  all  such  cases. 

"  It  is  most  true  that  this  court  will  not  take  jurisdiction 
if  it  should  not :  but  it  is  equally  true,  that  it  must  take 
jurisdiction  if  it  should.     The  judiciary  cannot,  as  the  legis- 
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latiirc  may,  avoid  a  measure,  because  it  approaches  the  con- 
fines of  the  Constitution.  We  cannot  pass  it  by  because  it 
is  doubtfuh  With  whatever  doubts,  with  whatever  difficulties 
a  case  may  be  attended,  we  must  decide  it,  if  it  be  brought 
before  us.  We  have  no  more  right  to  decline  the  exercise  of 
jurisdiction  which  is  given,  than  to  usurp  that  which  is  not 
given.  The  one  or  the  other  would  be  treason  to  the  Con- 
stitution. Questions  may  occur  which  we  Avould  gladly 
avoid ;  but  Ave  cannot  avoid  them.  All  we  can  do  is  to 
exercise  our  best  judgment,  and  conscientiously  to  perform 
our  duty.  In  doing  this,  on  the  present  occasion,  we  find 
this  tribunal  invested  with  appellate  jurisdiction  in  all  cases 
arisino-  under  the  Constitution  and  laws  of  the  United 
States.  We  find  no  exception  to  this  grant,  and  we  cannot 
insert  one. 

"  To  escape  the  operation  of  these  comprehensive  words, 
the  counsel  for  the  defendant  has  mentioned  instances  in 
■which  the  Constitution  might  be  violated  without  giving 
jurisdiction  to  this  court.  These  words,  therefore,  however 
universal  in  their  expression,  must,  he  contends,  be  limited 
and  controlled  in  their  construction  by  circumstances.  One 
of  these  instances  is,  the  grant  by  a  state  of  a  patent  of 
nobility.     The  court,  he  says,  cannot  annul  this  grant. 

"  This  may  be  very  true;  but  by  no  means  justifies  the  in- 
ference drawn  from  it.  The  article  does  not  extend  the  judi- 
cial power  to  every  violation  of  the  Constitution  which  may 
possildy  take  place,  but  to  '  a  case  in  law  or  equity,'  in  which  a 
right  under  such  law  is  asserted  in  a  court  of  justice.  If  the 
question  cannot  be  brought  into  a  court,  then  there  is  no  case 
in  law  or  equity,  and  no  jurisdiction  is  given  by  the  words  of 
the  article.  But  if,  in  any  controversy  depending  in  a  court, 
the  cause  should  depend  on  the  validity  of  such  a  law,  that 
would  be  a  case  arising  under  the  Constitution,  to  which  the 
judicial  power  of  the  United  States  would  extend.  The 
same  observation  applies  to  the  other  instances  with  which 
the  counsel  who  opened  the  cause  has  illustrated  this  argu- 
ment.    Although  they  show  that  there  may  be  violations  of 
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the  Constitution,  of  wliicli  the  courts  can  take  no  cognizance, 
they  do  not  show  that  an  interpretation  more  restrictive  than 
the  words  themselves  import  ought  to  be  given  to  this  article. 
They  do  not  show  that  there  can  be  '  a  case  in  law  or  equity,' 
arising  under  the  Constitution,  to  which  the  judicial  power 
does  not  extend." 

§  110.  The  third  question  is,  whether  the  Supreme  Court 
can  be  authorized  to  take  original  cognizance  of  any  other 
cases  than  those  enumerated  in  the  Constitution.  This  ques- 
tion arose  in  the  case  of  Marbury  v.  Madison,^  Avhich  was  an 
application  to  the  Supreme  Court  for  a  mandamus,  to  com- 
mand the  Secretary  of  State  to  deliver  a  commission  to  a 
person  who  had  been  appointed  by  the  President  a  justice  of 
the  peace.  The  court  held  that  this  was  an  application  for 
the  exercise  of  original  jurisdiction  ;  that  their  original  juris- 
diction can  include  only  the  cases  enumerated  in  the  Consti- 
tution ;  and  that  as  this  was  not  one  of  those  causes,  the 
clause  in  the  judiciary  act  which  authorized  the  Supreme 
Court  to  issue  writs  of  mandamus  to  public  officers,  is  uncon- 
stitutional. Mr.  Chief  Justice  Marshall,  delivering  the  opi- 
nion of  the  court,  said  : — 

"  It  has  been  insisted,  at  the  bar,  that  as  the  original 
grant  of  jurisdiction,  to  the  Supreme  and  inferior  courts,  is 
.  general,  and  the  clause,  assigning  original  jurisdiction  to  the 
Supreme  Court,  contains  no  negative  or  restrictive  words, 
the  power  remains  to  the  legislature,  to  assign  original  juris- 
diction to  that  court  in  other  cases  than  those  specified  in 
the  article,  which  has  been  recited  ;  provided  those  cases 
belong  to  the  judicial  power  of  the  United  States. 

"  If  it  had  been  intended  to  leave  it  in  the  discretion  of 
the  legislature  to  apportion  the  judicial  power  between  the 
Supreme  and  inferior  courts  according  to  the  will  of  that 
body,  it  would  certainly  have  been  useless  to  have  proceeded 
further  than  to  have  defined  the  judicial  power,  and  the  tri- 
bunals in  which  it  should  be  vested.     The  subsequent  part 

'  1  Cranch.  137;  3d  edit.,  p.  49,  67,  68. 
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of  the  section  is  mere  surplusage,  is  entirely  -without  mean- 
inff,  if  such  is  to  be  the  construction.  If  Congress  remains 
at  liberty  to  give  this  court  appellate  jurisdiction,  where  the 
Constitution  has  declared  their  jurisdiction  shall  be  original ; 
and  orio-inal  jurisdiction  where  the  Constitution  has  declared 
it  shall  be  appellate  :  the  distribution  of  jurisdiction  made  in 
the  Constitution  is  form  without  substance. 

"  Affirmative  words  are  often,  in  their  operation,  negative 
of  other  objects  than  those  affirmed  ;  and  in  this  case,  a  ne- 
gative or  exclusive  sense  must  be  given  to  them,  or  they  have 
no  operation  at  all. 

"  It  cannot  be  presumed  that  any  clause  in  the  Constitu- 
tion is  intended  to  be  without  effect ;  and,  therefore,  such  a 
construction  is  inadmissible,  unless  the  words  require  it. 

"  If  the  solicitude  of  the  convention,  respecting  our  peace 
with  foreign  powers,  induced  a  provision  that  the  Supremo 
Court  should  take  original  jurisdiction  in  cases  which  might 
be  supposed  to  affect  them  ;  yet  the  clause  would  have  pro- 
ceeded no  further  than  to  provide  for  such  cases,  if  no  fur- 
ther restriction  on  the  powers  of  Congress  had  been  intended. 
That  they  should  have  appellate  jurisdiction  in  all  other  cases, 
with  such  exceptions  as  Congress  might  make,  is  no  restric- 
tion ;  unless  the  words  be  deemed  exclusive  of  original  juris- 
tion. 

"  When  an  instrument  organizing  fundamentally  a  judicial 
system,  divides  it  into  one  Supreme,  and  so  many  inferior 
courts  as  the  legislature  may  ordain  and  establish,  then 
enumerates  its  powers,  and  proceeds  so  far  to  distribute 
them,  as  to  define  the  jurisdiction  of  the  Supreme  Court  by 
declaring  the  cases  in  which  it  shall  take  original  jurisdic- 
tion, and  that  in  others  it  shall  take  appellate  jurisdiction ; 
the  plain  import  of  the  words  seems  to  bo,  that  in  one  class 
of  cases  its  jurisdiction  is  original,  and  not  appellate  ;  in  the 
other  it  is  appellate,  and  not  original.  If  any  other  con- 
struction would  render  the  clause  inoperative,  that  is  an  ad- 
ditional reason  for  rejecting  such  other  construction,  and  for 
adhering  to  their  obvious  meaning. 
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"  To  enable  this  court,  then,  to  issue  a  mandamus,  it 
must  be  shown  to  be  an  exercise  of  appellate  jurisdiction,  or 
to  be  necessary  to  enable  them  to  exercise  appellate  juris- 
diction. 

"  It  has  been  stated  at  the  bar,  that  the  appellate  juris- 
diction may  be  exercised  in  a  variety  of  forms,  and  that  if  it 
be  the  Avill  of  the  legislature  that  a  mandamus  should  be 
used  for  that  purpose,  that  will  must  be  obeyed.  This  is 
true,  yet  the  jurisdiction  must  be  appellate,  not  original. 

"  It  is  the  essential  criterion  of  appellate  jurisdiction,  that 
it  revises  and  corrects  the  proceedings  in  a  cause  already 
instituted,  and  does  not  create  that  cause.  Although,  there- 
fore, a  mandamus  may  be  directed  to  courts,  yet,  to  issue 
such  a  writ  to  an  officer  for  the  delivery  of  a  paper,  is  in 
effect  the  same  as  to  sustain  an  original  action  for  that  paper, 
and,  therefore,  seems  not  to  belong  to  appellate,  but  to  origi- 
nal jurisdiction.  Neither  is  it  necessary  in  such  a  case  as 
this,  to  enable  the  court  to  exercise  its  appellate  jurisdiction." 

§  111.  As  to  all  the  residue,  therefore,  of  the  original 
jurisdiction,  comprehended  within  the  judicial  power,  which 
is  not  vested  in  the  Supreme  Court  by  the  Constitution,  it 
obviously  remains  to  be  vested  by  Congress  in  any  inferior 
tribunals  which  it  may  see  fit  to  create.^ 

§  112.  The  next  inquiry  is  as  to  the  constitutional  form 
in  which  the  appellate  jurisdiction  is  to  be  exercised.  The 
Constitution  has  itself  vested  a  certain  portion  of  the  ap- 
pellate jurisdiction  in  the  Supreme  Court,  namely,  in  all 
the  other  cases,  cognizable  by  the  judicial  power  of  the 
United  States,  except  those  where  original  jurisdiction  is 
vested  in  the  Supreme  Court.  The  appellate  jurisdiction 
of  the  Supreme  Court  is,  tlierefore,  the  first  branch  of  the 
appellate  portion  of  the  judicial  power ;  and  the  first  question 

'  Martin  r.  Hunter,  1  Wheat.  301,  337  ;  Osborn  v.  The  U.  S.  Bank,  9 
Wheat.  Y38,  820  ;  Cohens  v.  Virginia,  6  Wheat.  395  ;  Story's  Comm.  on 
the  Const.,  §  1698. 
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that  arises  concerning  it  is,  wlictlicr  it  requires  any  legisla- 
tion to  vest  or  regulate  it.  The  Constitution  vests  in  the 
Supreme  Court  a  full  appellate  jurisdiction,  ■svhicli  would 
have  extended  to  all  cases  that  belong  to  the  judicial  power, 
hut  for  the  clause  which  declares  that  its  appellate  power, 
"both  as  to  law  and  fact,"  shall  be  exercised  with  "such 
exceptions,  and  under  such  regulations,  as  the  Congress  shall 
make :"  and  if  no  legislation  undertakes  to  regulate  it,  the 
appellate  jurisdiction  remains  complete  over  all  the  cases 
belonging  to  the  judicial  power.  But  as  it  is  made  subject 
to  the  regulation  of  Congress,  its  limits  are  to  be  looked  for 
in  the  legislation  by  which  it  has  been  regulated  :^  and  this 

'  Durousseau  v.  The  United  States,  6  Cranch,  307,  313.  In  tliis  case, 
Mr.  C.  J.  Marshall  said,  "It  is  contended  that  the  words  of  the  Constitution 
vest  an  appellate  jurisdiction  in  this  court,  which  extends  to  every  case 
not  excepted  by  Congress;  and  that  if  the  court  had  been  created  with- 
out any  express  definition  or  limitation  of  its  powers,  a  full  and  complete 
appellate  jurisdiction  would  have  vested  in  it,  which  must  have  been 
exercised  in  all  cases  whatever. 

"  The  force  of  this  argument  is  perceived  and  admitted.  Had  the 
judicial  act  created  the  Supreme  Court,  without  defining  or  limiting  its 
jurisdiction,  it  must  have  been  considered  as  possessing  all  the  jurisdic- 
tion which  the  Constitution  assigns  to  it.  The  legislature  would  have  exer- 
cised the  power  it  possessed  of  creating  a  Supreme  Court  as  ordained  by 
the  Constitution  ;  and,  in  omitting  to  exercise  the  right  of  excepting  from 
its  constitutional  powers,  would  have  necessarily  left  those  powers  un- 
diminished. The  appellate  powers  of  this  court  are  not  given  by  the 
judicial  act.  They  are  given  by  the  Constitution.  But  they  arc  limited 
and  regulated  by  the  judicial  act,  and  l)y  such  other  acts  as  have  been 
passed  on  the  subject. 

"  When  the  first  legislature  of  the  Union  proceeded  to  carry  the  tliird 
article  of  the  Constitution  into  effect,  they  must  be  understood  as  iutend- 
inf  to  execute  the  power  they  possessed  of  making  exceptions  to  tlie 
appellate  jurisdiction  of  the  Supreme  Court.  They  have  not,  indeed, 
made  these  exceptions  in  express  terms.  They  have  not  declared  that 
the  appellate  power  of  the  court  shall  not  extend  to  certain  cases ;  but 
they  have  described  aflirmativcly  its  jurisdiction,  and  this  alTirmative 
description  has  been  understood  to  imply  a  negative  on  the  exercise  of 
such  appellate  power  as  is  not  comprehended  within  it. 

"  The  spirit  as  well  as  the  letter  of  a  statute  must  be  respected,  and 
where  the  whole  context  of  the  law  demonstrates  a  particular  intent  in 
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will  be  a  proper  subject  of  investigation  under  the  appropriate 
head  of  the  appellate  jurisdiction  of  the  Supreme  Court.^ 

§  113.  The  next  question  is,  how  the  appellate  jurisdiction 
of  the  Supreme  Court  is  to  be  exercised.  It  is  the  essential 
criterion  of  appellate  jurisdiction,  that  it  revises  and  corrects 
the  proceedings  in  a  cause  already  instituted,  and  docs  not 
create  that  cause.^  In  order,  therefore,  that  the  appellate 
jurisdiction  should  be  exercised,  there  must  be  some  proceed- 
ing in  an  inferior  judicial  tribunal,  which  is  to  be  revised. 
The  Constitution  does  not  prescribe  the  form  in  which  it  is 
to  be  done,  and  the  form  may  be  prescribed  by  Congress, 
either  by  a  writ  of  haheas  corpus  or  mandamus,  or  a  writ  of 
error,  or  an  appeal,  or  in  any  other  mode  in  which  the  judg- 
ment or  proceedings  of  an  inferior  tribunal  can  be  revised.^ 

§  114.  The  next  question  is  as  to  the  subject-matter  on  which 

the  legislature  to  effect  a  certain  object,  some  degree  of  implication  may 
be  called  in  to  aid  that  intent. 

"  It  is  upon  this  principle  that  the  court  implies  a  legislative  exception 
from  its  constitutional  appellate  power  in  the  legislative  afSrmative 
description  of  those  powers. 

"Thus,  a  writ  of  error  lies  to  the  judgment  of  a  circuit  court,  -where 
the  matter  in  controvei'sy  exceeds  the  value  of  two  thousand  doUai's. 
There  is  no  express  declaration  that  it  will  not  lie  where  the  matter  in 
controversy  shall  be  of  less  value.  But  the  court  considers  this  affirma- 
tive description  as  manifesting  the  intent  of  the  legislature  to  except 
from  its  appellate  jurisdiction  all  cases  decided  in  the  circuits,  where  the 
matter  in  controversy  is  of  less  value,  and  implies  negative  words. 

"  This  restriction,  however,  being  implied  by  the  court,  and  that  im- 
plication being  founded  on  the  manifest  intent  of  the  legislature,  can  be 
made  only  where  that  manifest  intent  appears.  It  ought  not  to  be  made 
for  the  purpose  of  defeating  the  intent  of  the  legislature."  See  also 
United  States  v.  Moore,  3  Cranch,  159,  170. 

»  Post. 

2  Per  Marshall,  C  J.,  in  Marbury  v.  Madison,  1  Cranch.  137. 

^  Marbury  v.  Madison,  1  Cranch,  137 ;  Weston  i\  City  Council  of 
Charleston,  2  Peters,  449;  United  States  v.  Hamilton,  3  Dall.  17;  Ex 
parte  BoUman,  4  Cranch,  75 ;  Ex  parte  Kearney,  7  Wheaton,  38 ;  Ex 
parte  Crane,  5  Peters,  190:  Story's  Comm.  on  the  Const.,  |  1755,  1756. 
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the  appellate  jurisdiction  of  the  Supreme  Court  is  to  act, — 
whether  it  may  constitutionally  embrace  the  law  and  the  fact 
of  the  case,  or  the  law  only.  As  the  Constitution  was  origi- 
nally adopted,  the  Supreme  Court  was  vested  with  appellate 
jurisdiction,  "both  as  to  law  and  fact."  But  by  the  7th  of 
the  amendments  it  was  declared  that,  "  In  suits  at  common 
law,  where  the  value  in  controversy  shall  exceed  twenty 
dollars,  the  right  of  trial  by  jury  shall  be  preserved,  and  no 
fact  tried  by  a  jury  shall  be  otherwise  re-examined  in  any 
court  of  the  United  States,  than  according  to  the  rules  of 
the  common  law."^  It  has  been  held  that  this  latter  clause 
is  to  be  read  as  a  substantive  and  independent  clause,  and 
that  it  is  a  prohibition  to  the  courts  of  the  United  States  to 
re-examine  any  facts  tried  by  a  jury  in  any  other  manner 
than  in  the  modes  known  to  the  common  law.  The  only 
modes  known  to  the  common  law  to  re-examine  such  facts 
arc,  the  granting  of  a  new  trial  by  the  court  where  the  issue 
was  tried,  or  to  Avhich  the  record  is  properly  returnable  ;  or 
the  award  of  a  venire  facias  de  novo  by  the  appellate 
court,  for  some  error  of  law  which  intervened  in  the  pro- 
ceedings. Consequently,  Congress  cannot  constitutionally 
confer  upon  the  Supreme  Court  authority  to  grant  a  new 
trial  by  a  re-examination  of  the  facts  once  tried  by  a  jury, 
except  to  redress  errors  of  law.-^ 

§  115.  The  next  question  is  as  to  the  courts  to  which 
the  appellate  power  of  the  Supreme  Court  constitutionally 
extends :  whether  it  includes  the  state  courts,  or  is  confined 
to  the  courts  of  the  United  States.  This  question  first  arose 
in  the  case  of  Martin  v.  Hunter,  and  it  was  there  held,  upon 
great  consideration,  that  if  the  case  is  within  the  judicial 
power,  that  is,  if  the  character  of  a  party  or  the  character 
of  the  cause  be  such  as  the  Constitution  describes,  the  appel- 

'  Sec  the  history  and  reasons  for  this  anicndnicnt  in  Parsons  v.  Bed- 
ford, 3  Peters,  433,  446. 

^  Parsons  v.  Bedford,  3  Peters,  447-449 ;  sec  also  Bank  of  Hamilton 
V.  Dudley's  Lessee,  2  Peters,  492. 
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late  power  of  the  Supreme  Court  will  reach  it,  in  whatever 
tribunal  it  is  depending.'  Mr.  Justice  Story,  delivering  the 
opinion  of  the  court  in  this  case,  said : — 

"As,  then,  by  the  terms  of  the  Constitution,  the  ap- 
pellate jurisdiction  is  not  limited  as  to  the  Supreme  Court, 
and  as  to  this  court  it  may  be  exercised  in  all  other  cases 
than  those  of  which  it  has  original  cognizance,  what  is  there 
to  restrain  its  exercise  over  state  tribunals  in  the  enume- 
rated cases  ?  The  appellate  power  is  not  limited  by  the 
terms  of  the  third  article  to  any  particular  courts.  The 
words  are,  '  The  judicial  power  (which  includes  appellate 
power)  shall  extend  to  all  eases,'  &c.,  and  'in  all  other  cases 
before  mentioned,  the  Supreme  Court  shall  have  appellate 
jurisdiction.'  It  is  the  case,  then,  and  not  the  eourf,  that 
gives  the  jurisdiction.  If  the  judicial  power  extends  to  the 
case,  it  will  be  in  vain  to  search  in  the  letter  of  the  Consti- 
tution for  any  qualification  as  to  the  tribunal  where  it  de- 
pends. It  is  incumbent,  then,  upon  those  who  assert  such  a 
qualification,  to  show  its  existence  by  necessary  implication. 
If  the  text  be  clear  and  distinct,  no  restriction  upon  the  plain 
and  obvious  import  ought  to  be  admitted,  unless  the  inference 
be  irresistible. 

"  If  the  Constitution  meant  to  limit  the  appellate  juris- 
diction to  cases  pending  in  the  courts  of  the  United  States, 
it  would  necessarily  folloAV  that  the  jurisdiction  of  these  courts 
would,  in  all  the  cases  enumerated  in  the  Constitution,  be  ex- 
clusive of  state  tribunals.  How  otherwise  could  the  jurisdic- 
tion extend  to  all  cases  arising  under  the  Constitution,  laws, 
and  treaties  of  the  United  States,  or  to  all  eases  of  admiralty 
and  maritime  jurisdiction  ?  If  some  of  these  cases  might 
be  entertained  by  state  tribunals,  and  no  appellate  jurisdic- 
tion as  to  them  should  exist,  then  the  appellate  power  would 
not  extend  to  all,  but  to  some  cases.  If  state  tribunals  might 
exercise  concurrent  jurisdiction  over  all  or  some  of  the  other 
classes  of  cases  in  the  Constitution  without  control,  then  the 
appellate  jurisdiction  of  the  United  States  might,  as  to  such 

'  Martin  v.  Hunter,  1  Wheaton,  304. 
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cases,  have  no  real  existence,  contrary  to  the  manifest  intent 
of  the  Constitution.  Under  such  circumstances,  to  give  effect 
to  the  judicial  power,  it  must  be  construed  to  be  exclusive  ; 
and  this  not  only  when  the  casus  foederis  should  arise  directly, 
but  •when  it  should  arise,  incidentally,  in  cases  pending  in 
state  courts.  This  construction  would  abridge  the  jurisdic- 
tion of  such  court  far  more  than  has  ever  been  contemplated 
in  any  Act  of  Congress. 

"  On  the  other  hand,  if,  as  has  been  contended,  a  discretion 
be  vested  in  Congress,  to  establish,  or  not  to  establish,  inferior 
courts  at  their  own  pleasure,  and  Congress  should  not  esta- 
blish such  courts,  the  appellate  jurisdiction  of  the  Supreme 
Court  would  have  nothing  to  act  upon,  unless  it  could  act 
upon  cases  pending  in  the  state  courts.  Under  such  circum- 
stances it  must  be  held  that  the  appellate  power  would  ex- 
tend to  state  courts,  for  the  Constitution  is  peremptory  that 
it  shall  extend  to  certain  enumerated  cases,  which  cases 
could  exist  in  no  other  courts.  Any  other  construction,  upon 
this  supposition,  would  involve  this  strange  contradiction, 
that  a  discretionary  power  vested  in  Congress,  and  which 
they  might  rightfully  omit  to  exercise,  would  defeat  the  ab- 
solute injunctions  of  the  Constitution  in  relation  to  the  whole 
appellate  power. 

"  But  it  is  plain  that  the  framcrs  of  the  Constitution  did 
contemplate  that  cases  within  the  judicial  cognizance  not 
only  might,  but  would  arise  in  the  state  courts,  in  the  exercise 
of  their  ordinary  jurisdiction.  "With  this  view,  the  sixth 
article  declares,  that  '  this  Constitution,  and  the  laws  of  the 
United  States  which  shall  be  made  in  pursuance  thereof,  and 
all  treaties  made,  or  Avhich  shall  be  made,  under  the  autho- 
rity of  the  United  States,  shall  be  the  supreme  law  of  the 
land,  and  the  judges  in  every  state  shall  be  boTind  thereby, 
anything  in  the  Constitution  or  laws  of  any  state  to  the  con- 
trary notwithstanding.'  It  is  obvious  that  this  obligation  is 
imperative  upon  the  state  judges  in  their  official,  and  not 
merely  in  their  private  capacities.  From  the  very  nature 
of  their  judicial  duties,  they  would  be  called  upon  to  pro- 
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nounce  the  law  applicable  to  the  case  in  judgment.  They 
■were  not  to  decide  merely  according  to  the  laws  or  Consti- 
tution of  the  state,  but  according  to  the  Constitution,  laws, 
and  treaties  of  the  United  States,  '  the  supreme  law  of  the 
land.' 

"A  moment's  consideration  will  show  us  the  necessity  and 
propriety  of  this  provision  in  cases  where  the  jurisdiction  of 
the  state  courts  is  unquestionable.  Suppose  a  contract  for 
the  payment  of  money  is  made  between  citizens  of  the  same 
state,  and  performance  thereof  is  sought  in  the  courts  of  that 
state ;  no  person  can  doubt  that  the  jurisdiction  completely 
and  exclusively  attaches,  in  the  first  instance,  to  such  courts. 
Suppose  at  the  trial  the  defendant  sets  up  in  his  defence  a 
tender  under  a  state  law,  making  paper  money  a  good  tender, 
or  a  state  law,  impairing  the  obligation  of  such  contract, 
which  law,  if  binding,  would  defeat  the  suit.  The  Consti- 
tution of  the  United  States  has  declared  that  no  state  shall 
make  anything  but  gold  or  silver  coin  a  tender  in  payment 
of  debts,  or  pass  a  law  impairing  the  obligation  of  contracts. 
If  Congress  shall  not  have  passed  a  laAV  providing  for  the 
removal  of  such  a  suit  to  the.  courts  of  the  United  States, 
must  not  the  state  courts  proceed  to  hear  and  determine  it  ? 
Can  a  mere  plea  in  defence  be  of  itself  a  bar  to  further  pro- 
ceedings, so  as  to  prohibit  an  inquiry  into  its  truth  or  legal 
propriety,  when  no  other  tribunal  exists  to  whom  judicial 
cognizance  of  such  cases  is  confided  ?  Suppose  an  indictment 
for  a  crime  in  a  state  court,  and  the  defendant  should  allege 
in  his  defence  that  the  crime  was  created  by  an  ex  post  facto 
act  of  the  state,  must  not  the  state  court,  in  the  exercise  of  a 
jurisdiction  which  has  already  rightfully  attached,  have  a 
right  to  pronounce  on  the  validity  and  sufficiency  of  the 
defence  ?  It  would  be  extremely  difficult,  upon  any  legal 
principles,  to  give  a  negative  answer  to  these  inquiries.  In- 
numerable instances  of  the  same  sort  might  be  stated  in  illus- 
tration of  the  position;  and  unless  the  state  courts  could 
sustain  jurisdiction  in  such  cases,  this  clause  of  the  sixth 
article  would  be  without  meaning  or  efi"ect,  and  public  mis- 
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chiefs,   of   a   most    enormous    magnitude,  -would    inevitably 
ensue.     It  must,  therefore,  be  conceded  that  the  Constitution 
not  only  contemplated,  but  meant  to  provide  for  cases  within 
the  scope  of  the  judicial  power  of  the  United  States,  which 
might  yet  depend  before  state  tribunals.     It  was  foreseen 
that  in  the  exercise  of  their  ordinary  jurisdiction,  state  courts 
would  incidentally  take  cognizance  of  cases  arising  under  the 
Constitution,  the  laws,  and  treaties  of  the  United  States. 
Yet  to  all  these  cases  the  judicial  power,  by  the  very  terms 
of  the   Constitution,  is  to  extend.      It  cannot  extend  by 
original  jurisdiction,  if  that  Avas  already  rightfully  and  ex- 
clusively attached  in  the  state  courts,  which  (as  has  been 
already  shown)  may  occur;    it  must    therefore   extend  by 
appellate  jurisdiction,  or  not  at  all.    It  would  seem  to  follow 
that  the  appellate  power  of  the  United  States  must,  in  such 
cases,  extend  to  state  tribunals ;  and  if  in  such  cases,  there  is 
no  reason  Avhy  it  should  not  equally  attach  upon  all  others 
within  the  purview  of  the  Constitution.     It  has  been  argued 
that  such  an  appellate  jurisdiction  over  state  courts  is  incon- 
sistent with  the  genius  of  our  governments  and  the  spirit  of 
the  Constitution.     That  the  latter  was  never  designed  to  act 
upon  state  sovereignties,  but  only  upon  the  people,  and  that 
if  the  power  exists,  it  will  materially  impair  the  sovereignty 
of  the  states,  and  the  independence  of  their  courts.     We 
cannot  yield  to  the  force  of    this   reasoning;    it  assumes 
principles  we  cannot  admit,  and  draws  conclusions  to  Avliich 
-sve  do  not  yield  our  assent.     It  is  a  mistake  that  the  Consti- 
tution Avas  not   designed  to  operate  upon   states  in    their 
corporate  capacities.     It  is  crowded  with  provisions,  which 
restrain  or  annul  the  sovereignty  of  the  states  in  some  of  the 
hio-hest  branches  of  their  prerogatives.     The  tenth  section 
of  the   first  article  contains  a  long   list  of  disaltililies  and 
prohibitions   imposed  upon  the  states.     Surely  when  such 
essential  portions  of  state  sovereignty  are   taken  away,  or 
prohibited  to  be  exercised,  it  cannot  be  correctly  asserted 
that  the  Constitution  does  not  act  upon  the  states.     The 
language  of   the  Constitution  is  also  imperative  upon  the 


DISTRIBUTION    AND    EXERCISE    OF   JUDICIAL    ^O^YER.      137 

states,  as  to  the  performance  of  many  duties.  It  is  impera- 
tive upon  the  state  legislatures  to  make  laws  prescribing  the 
time,  places,  and  manner  of  holding  elections  for  senators 
and  representatives,  and  for  electors  of  president  and  vice- 
president.  And  in  these,  as  well  as  some  other  cases, 
Congress  have  a  right  to  revise,  amend,  or  supersede  the 
laws  which  may  be  passed  by  state  legislatures.  When, 
therefore,  the  states  are  stripped  of  some  of  the  highest 
attributes  of  sovereignty,  and  the  same  are  given  to  the 
United  States ;  when  the  legislatures  of  the  states  are,  in 
some  respects,  under  the  control  of  Congress,  and  in  every 
case  are,  under  the  Constitution,  bound  by  the  paramount 
authority  of  the  United  States;  it  is  certainly  difficult  to 
support  the  argument  that  the  appellate  power  over  the 
decisions  of  state  courts  is  contrary  to  the  genius  of  our 
institutions.  The  courts  of  the  United  States  can,  without 
question,  revise  the  proceedings  of  the  executive  and  legisla- 
tive authorities  of  the  states,  and  if  they  are  found  to  be 
contrary  to  the  Constitution,  may  declare  them  to  be  of  no 
legal  validity.  Surely  the  exercise  of  the  same  right  over 
judicial  tribunals  is  not  a  higher  or  more  dangerous  act  of 
sovereign  power.  Nor  can  such  a  right  be  deemed  to  impair 
the  independence  of  state  judges.  It  is  assuming  the  very 
ground  in  controversy  to  assert  that  they  possess  an  absolute 
independence  of  the  United  States.  In  respect  to  the 
powers  granted  to  the  United  States,  they  are  not  indepen- 
dent ;  they  are  expressly  bound  to  obedience  by  the  letter  of 
the  Constitution  ;  and  if  they  should  unintentionally  tran- 
scend their  authority,  or  misconstrue  the  Constitution,  there 
is  no  more  reason  for  giving  their  judgments  an  absolute 
and  irresistible  force,  than  for  ffivins  it  to  the  acts  of  the 
other  co-ordinate  departments  of  state  sovereignty. 

"The  argument  urged  from  the  possibility  of  the  abuse  of 
the  revising  power  is  equally  unsatisfactory.  It  is  always  a 
doubtful  course,  to  argue  against  the  use  or  existence  of  a 
power  from  the  possibility  of  its  abuse.  It  is  still  more  dif- 
ficult, by  such  an  argument,  to  engraft  upon  a  general  power 
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a  restriction  which  is  not  to  be  fou;ul  in  the  terms  in  "which 
it  is  given.  From  the  very  nature  of  things,  the  absolute 
right  of  decision  in  the  last  resort,  must  rest  somewhere, — 
■wherever  it  may  be  vested  it  is  susceptible  of  abuse.  In  all 
questions  of  jurisdiction  the  inferior,  or  appellate  court,  must 
pronounce  the  final  judgment ;  and  common  sense,  as  well 
as  legal  reasoning,  has  conferred  it  upon  the  latter. 

"  It  has  been  further  argued  against  the  existence  of  this 
appellate  power,  that  it  would  form  a  novelty  in  our  judicial 
institutions.  This  is  certainly  a  mistake.  In  the  Articles  of 
Confederation,  an  instrument  framed  with  infinitely  more 
deference  to  state  rights  and  state  jealousies,  a  power  was 
given  to  Congress  to  establish  "  courts  for  revising  and  de- 
termining, finally,  appeals  in  all  cases  of  captures."  It  is 
remarkable,  that  no  power  was  given  to  entertain  original 
jurisdiction  in  such  cases ;  and,  consequently,  the  appellate 
power  (although  not  so  expressed  in  terms),  was  altogether 
to  be  exercised  in  revising  the  decisions  of  state  tribunals. 
This  was,  un(lou1)todly,  so  far,  a  surrender  of  state  sove- 
reignty ;  but  it  never  was  supposed  to  be  a  power  fraught 
with  public  danger,  or  destructive  to  the  independence  of 
state  judges.  On  tlic  contrary',  it  was  supposed  to  be  a 
power  indispensable  to  tlio  public  safety,  inasmuch  as  our 
national  rights  might  otherwise  be  compromitted,  and  our 
national  peace  be  endangered.  Under  the  present  Consti- 
tution, the  prize  jui'isdiction  is  confined  to  courts  of  the 
United  States,  and  a  power  to  revise  the  decisions  of  state 
courts,  if  they  should  assert  jurisdiction  over  prize  causes, 
cannot  be  less  important,  or  less  useful,  than  it  was  under 
the  Confederation.  In  this  connexion  we  are  led  again  to 
the  construction  of  the  words  of  the  Constitution,  "the  judi- 
cial power  shall  extend,"  &c.  If,  as  has  been  contended  at 
the  bar,  the  term  "extend"  have  a  relative  signification,  and 
means  to  widen  an  existing  poAvcr,  it  will  then  follow,  that, 
as  the  Confederation  gave  an  appellate  power  over  state  tri- 
bunals, the  Constitution  enlarged  or  widened  that  appellate 
power  to  all  the  other  cases  in  which  jurisdiction  is  given  to 
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courts  of  the  United  States.     It  is  not  presumed  that  the 
learned  counsel  would  choose  to  adopt  such  a  conclusion. 

"  It  is  further  argued,  that  no  great  public  mischief  can 
result  from  a  construction  which  shall  limit  the  appellate 
powers  of  the  United  States  to  cases  in  their  own  courts : 
first,  because  state  judges  are  bound  by  an  oath  to  support 
the  Constitution  of  the  United  States,  and  must  be  presumed 
to  be  men  of  learning  and  integrity  ;  and,  secondly,  because 
Congress  must  have  an  unquestionable  right  to  remove  all 
cases  Avithin  the  scope  of  the  judicial  power  from  the  state 
courts  to  the  courts  of  the  United  States,  at  any  time  before 
final  judgment,  though  not  after  final  judgment.  As  to  the 
first  reason,  admitting  that  the  judges  of  the  state  courts 
are,  and  always  will  be,  of  as  much  learning,  integrity,  and 
wisdom  as  those  of  the  courts  of  the  United  States  (which 
we  very  cheerfully  admit),  it  does  not  aid  the  argument.  It  is 
manifest  that  as  the  Constitution  has  proceeded  upon  a  theory 
of  its  own,  and  given  or  withheld  powers  according  to  the 
judgment  of  the  American  people,  by  whom  it  was  adopted, 
we  can  only  construe  its  powers,  and  cannot  inquire  into  the 
policy  or  principles  which  induced  the  grant  of  them.  The 
Constitution  has  presumed  (whether  rightly  or  wrongly  we 
do  not  inquire)  that  state  attachments,  state  prejudices,  state 
jealousies,  and  state  interests  might  sometimes  obstruct,  or 
control,  or  be  supposed  to  obstruct,  the  regular  administra- 
tion of  justice.  Hence,  in  controversies  between  states ; 
between  citizens  of  different  states  ;  between  citizens  claim- 
ing grants  under  different  states ;  between  a  state  and  its 
citizens,  or  foreigners,  and  between  citizens  and  foreigners, 
it  enables  the  parties,  under  the  authority  of  Congress,  to 
have  the  controversies  heard,  tried,  and  determined  before 
the  national  tribunals.  No  other  reason  than  that  which 
has  been  stated  can  be  assigned,  why  some,  at  least,  of  those 
cases  should  not  have  been  left  to  the  cognizance  of  the 
state  courts.  In  respect  to  the  other  enumerated  cases,  the 
cases  arising  under  the  Constitution,  laws,  and  treaties  of 
the  United  States,  cases  affecting  ambassadors  and  other 
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public  ministers,  and  cases  of  admiralty  and  maritime  juris- 
diction, reasons  of  a  liiglicr  and  more  extensive  nature, 
touching  the  safety,  peace,  and  sovereignty  of  tlie  nntion, 
miglit  well  justify  a  grant  of  exclusive  jurisdiction.  This  is 
not  all.  A  motive  of  another  kind,  perfectly  compatible 
■with  the  most  sincere  respect  for  state  tribunals,  might  in- 
duce the  grant  of  appellate  power  over  their  decisions.  That 
motive  is  the  importance,  and  even  necessity,  of  uniformity 
of  decisions  throughout  the  whole  United  States,  upon  all 
subjects  within  the  purview  of  the  Constitution.  Judges  of 
equal  learning  and  integrity,  in  different  states,  might  diife- 
rently  interpret  a  statute,  or  a  treaty  of  the  United  States,  or 
even  the  Constitution  itself.  If  there  was  no  revising  autho- 
rity to  control  these  jarring  and  discordant  judgments,  and 
harmonize  them  into  uniformity,  the  laws,  the  treaties,  and 
the  Constitution  of  the  United  States  would  be  different  in 
different  states,  and  might,  perhaps,  never  have  precisely 
the  same  construction,  obligation,  or  efficacy  in  any  two 
states.  The  public  mischief  that  would  attend  such  a  state 
of  things  would  be  truly  deplorable ;  and  it  cannot  be  be- 
lieved that  they  could  have  escaped  the  enlightened  Conven- 
tion which  formed  the  Constitution.  What,  indeed,  might 
then  have  been  onl}^  prophecy,  has  now  become  fact ;  and  the 
appellate  jurisdiction  must  continue  to  be  the  only  adequate 
remedy  for  such  evils. 

"  There  is  an  additional  consideration,  which  is  entitled  to 
great  weight.  The  Constitution  of  the  United  States  was 
designed  for  the  common  and  equal  benefit  of  all  the  people 
of  the  United  States.  The  judicial  power  was  granted  for 
the  same  benign  and  salutary  purpose.  It  was  not  to  l>e  ex- 
ercised exclusively  for  the  benefit  of  parties  who  might  be 
plaintiffs,  and  would  elect  the  national  forum,  but  also  for 
the  protection  of  defendants  who  might  be  entitled  to  try 
their  rights  or  assert  their  privileges  before  the  same  forum. 
Yet,  if  the  construction  contended  for  be  correct,  it  will  fol- 
low that  as  the  plaintiff  may  always  elect  the  state  court,  the 
defendant  may  be  deprived  of  all  the  security  which  the 
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Constitution  intended  in  aid  of  his  rights.  Such  a  state  of 
things  can,  in  no  respect,  be  considered  as  giving  equal  rights. 
To  obviate  this  difficulty,  we  are  referred  to  the  power  which 
it  is  admitted  Congress  possesses  to  remove  suits  from  state 
courts  to  the  national  courts,  and  this  forms  the  second  ground 
upon  which  the  argument  we  are  considering  has  been  at- 
tempted to  be  sustained. 

"  This  power  of  removal  is  not  to  be  found  in  express 
terms  in  any  part  of  the  Constitution;  if  it  be  given,  it  is  only 
given  by  implication,  as  a  power  necessary  and  proper  to  carry 
into  eifect  some  express  power.  The  power  of  removal  is 
certainly  not,  in  strictness  of  language ;  it  presupposes  an 
exercise  of  original  jurisdiction  to  have  attached  elsewhere. 
The  existence  of  this  power  of  removal  is  familiar  in  courts 
acting  according  to  the  course  of  the  common  law  in  criminal 
as  well  as  civil  cases,  and  it  is  exercised  before  as  well  as 
after  judgment.  But  this  is  always  deemed  in  both  cases  an 
exercise  of  appellate,  and  not  of  original  jurisdiction.  If, 
then,  the  right  of  removal  be  included  in  the  appellate  juris- 
diction, it  is  only  because  it  is  one  mode  of  exercising  that 
power,  and  as  Congress  is  not  limited  by  the  Constitution  to 
any  particular  mode  or  time  of  exercising  it,  it  may  authorize 
a  removal  either  before  or  after  judgment.  The  time,  the 
process,  and  the  manner  must  be  subject  to  its  absolute  legis- 
lative control.  A  writ  of  error  is,  indeed,  but  a  process  which 
removes  the  record  of  one  court  to  the  possession  of  another 
court,  and  enables  the  latter  to  inspect  the  proceedings,  and 
give  such  judgment  as  its  own  opinion  of  the  law  and  justice 
of  the  case  may  warrant.  There  is  nothing  in  the  nature  of 
the  process  which  forbids  it  from  being  applied  by  the  legis- 
lature to  interlocutory  as  well  as  final  judgments.  And  if  the 
right  of  removal  from  state  courts  exists  before  judgment, 
because  it  is  included  in  the  appellate  power,  it  must,  for  the 
same  reason,  exist  after  judgment.  And  if  the  appellate 
power  by  the  Constitution  does  not  include  cases  pending  in 
state  courts,  the  right  of  removal,  which  is  but  a  mode  of 
exercising  that  power,  cannot  be  applied  to  them.    Precisely 
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tliG  same  objections,  therefore,  exist  as  to  the  ridit  of  re- 
moval before  judgmont,  as  after,  and  both  must  stand  or  fall 
together.  Nor,  indeed,  -would  the  force  of  the  arguments  on 
either  side  materially  vary  if  the  right  of  removal  •were  an 
exercise  of  original  jurisdiction.  It  Avould  equally  trench 
upon  the  jurisdiction  and  independence  of  state  tribunals. 
The  remedy,  too,  of  removal  of  suits  would  be  utterly  in- 
adequate to  the  purposes  of  the  Constitution  if  it  could  act 
only  on  the  parties,  and  not  upon  the  state  courts.  In  re- 
spect to  criminal  prosecutions,  the  difficulty  seems  admitted 
to  be  insurmountable ;  and  in  respect  to  civil  suits,  there 
would  in  many  cases  be  rights  without  corresponding  reme- 
dies. If  state  courts  should  deny  the  constitutionality  of  the 
authority  to  remove  suits  from  their  cognizance,  in  what 
manner  could  they  be  compelled  to  relinquish  the  jurisdiction  ? 
In  respect  to  criminal  cases,  there  would  be  at  once  an  end 
of  all  control,  and  the  state  decisions  would  be  paramount  to 
the  Constitution,  and  though  in  civil  suits  the  courts  of  the 
United  States  might  act  upon  the  parties,  yet  the  state  courts 
might  act  in  the  same  Avay ;  and  this  conflict  of  jurisdictions 
would  not  only  jeopardize  private  rights,  but  bring  into  im- 
minent peril  the  public  interests.  On  the  whole,  the  court 
are  of  opinion  that  the  appellate  power  of  the  United  States 
does  extend  to  cases  pending  in  the  state  courts,  and  that  the 
25th  section  of  the  judiciary  act,  which  authorizes  the  exer- 
cise of  this  jurisdiction  in  the  specified  cases,  by  a  writ  of 
error,  is  supported  by  the  letter  and  spirit  of  the  Constitu- 
tion. We  find  no  clause  in  that  instrument  which  limits  this 
power,  and  we  dare  not  interpose  a  limitation  where  the 
people  have  not  been  disposed  to  create  one." 

§  116.  The  same  question  again  arose  in  the  case  of 
Cohens  v.  Virginia,'  and  the  court  again  afiirmcd  the  same 
doctrine,  which  practice  has  now  rendered  long  familiar. 
In  this  case,  Mr.  Ch.  Justice  Marshall,  delivering  the  opinion 

'  C  Wheatou,  413. 
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of  the  court,  said :  "  The  second  objection  to  the  jurisdiction 
of  the  court  is,  that  its  appellate  power  cannot  be  exercised, 
in  any  case,  over  the  judgment  of  a  state  court. 

"  This  objection  is  sustained  chiefly  by  arguments  drawn 
from  the  supposed  total  separation  of  the  judiciary  of  a  state 
from  that  of  the  Union,  and  their  entire  independence  of 
each  other.  The  argument  considers  the  federal  judiciary 
as  completely  foreign  to  that  of  a  state,  and  as  being  no 
more  connected  with  it  in  any  respect  whatever,  than  the 
courts  of  a  foreign  state.  If  this  hypothesis  be  just,  the 
argument  founded  on  it  is  equally  so ;  but  if  the  hypothesis 
be  not  supported  by  the  Constitution,  the  argument  fails 
with  it. 

"  This  hypothesis  is  not  founded  on  any  words  in  the 
Constitution  which  might  seem  to  countenance  it,  but  on  the 
unreasonableness  of  giving  a  contrary  construction  to  words 
which  seem  to  require  it ;  and  on  the  incompatibility  of  the 
application  of  the  appellate  jurisdiction  to  the  judgments  of 
state  courts  with  that  constitutional  relation  which  subsists 
between  the  government  of  the  Union  and  the  governments 
of  those  states  which  compose  it. 

"  Let  this  unreasonableness,  this  total  incompatibility,  be 
examined. 

"  That  the  United  States  form,  for  many  and  for  most 
important  purposes,  a  single  nation,  has  not  yet  been  denied. 
In  war,  we  are  one  people.  In  making  peace,  we  are  one 
people.  In  all  commercial  regulations,  we  are  one  and  the 
same  people.  In  many  other  respects  t\ie  American  people 
are  one  ;  and  the  government  which  is  alone  capable  of 
controlling  and  managing  their  interests  in  all  these  respects, 
is  the  government  of  the  Union.  It  is  their  government, 
and  in  that  character  they  have  no  other.  America  has 
chosen  to  be,  in  many  respects,  and  to  many  persons,  a 
nation  ;  and  for  all  these  purposes,  her  government  is  com- 
plete ;  to  all  these  objects  it  is  competent.  The  people  have 
declared,  that  in  the  exercise  of  all  powers  given  for  these 
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objects,  it  is  supreme.  It  can,  then,  in  effecting  these  ob- 
jects, legitimately  control  all  individuals  or  governments 
-within  the  American  territory.  The  Constitution  and  laws 
of  a  state,  so  far  as  they  are  repugnant  to  the  Constitution 
and  laws  of  the  United  States,  are  absolutely  void.  These 
states  arc  consistent  parts  of  the  United  States.  They  arc 
members  of  one  great  empire — for  some  purposes  sovereign, 
for  some  purposes  subordinate. 

"  In  a  government  so  constituted,  is  it  unreasonable  that 
the  judicial  power  should  be  competent  to  give  efficacy  to  the 
constitutional  laws  of  the  legislature  ?  That  department  can 
decide  on  the  validity  of  the  Constitution  or  law  of  a  state, 
if  it  be  repugnant  to  the  Constitution  or  to  a  law  of  the 
United  States.  Is  it  unreasonable  that  it  should  also  be 
empowered  to  decide  on  the  judgment  of  a  state  tril)unal 
enforcing  such  unconstitutional  law  ?  Is  it  so  very  unrea- 
sonable as  to  furnish  a  justification  for  controlling  the  words 
of  the  Constitution  ? 

"  We  think  it  is  not.  "We  think  that  in  a  government 
acknowledgedly  supreme,  with  respect  to  objects  of  vital 
interest  to  the  nation,  there  is  nothing  inconsistent  with 
sound  reason,  nothing  incompatible  with  the  nature  of 
government,  in  making  all  its  departments  supreme,  so  far 
as  respects  those  objects,  and  so  far  as  is  necessary  to  their 
attainment.  The  exercise  of  the  appellate  power  over  those 
judgments  of  the  state  tribunals  which  may  contravene  the 
Constitution  or  laws  of  the  United  States,  is,  we  believe, 
essential  to  the  attainment  of  those  objects. 

"  The  propriety  of  intrusting  the  construction  of  the 
Constitution,  and  laws  made  in  pursuance  thereof,  to  the 
judiciary  of  the  Union,  has  not,  we  believe,  as  yet,  been 
drawn  into  question.  It  seems  to  be  a  corollary  from  this 
political  axiom,  that  the  federal  courts  should  either  possess 
exclusive  jurisdiction  in  such  cases,  or  a  power  to  revise  the 
judgment  rendered  in  them  l)y  the  state  tribunals.  If  the 
federal  and  state  courts  have  concurrent  jurisdiction  in  all 
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cases  arising  under  the  Constitution,  laws,  and  treaties  of  the 
United  States  ;  and  if  a  case  of  this  description,  brought  in 
a  state  court,  cannot  be  removed  before  judgment,  nor 
revised  after  judgment,  then  the  construction  of  the  Consti- 
tution, laws,  and  treaties  of  the  United  States  is  not  confided 
particularly  to  their  judicial  department,  but  is  confided 
equally  to  that  department  and  the  state  courts,  however 
they  may  be  constituted.  'Thirteen  independent  courts,' 
says  a  very  celebrated  statesman  (and  we  have  now  more 
than  twenty  such  courts),  '  of  final  jurisdiction  over  the 
same  causes,  arising  upon  the  same  laws,  is  a  hydra  in 
government,  from  which  nothing  but  contradiction  and  con- 
fusion can  proceed.'  , 

"  Dismissing  the  unpleasant  suggestion,  that  any  motives 
which  may  not  be  fairly  avowed,  or  which  ought  not  to 
exist,  can  ever  influence  a  state  or  its  courts,  the  necessity 
of  uniformity,  as  well  as  correctness  in  expounding  the 
Constitution  and  laws  of  the  United  States,  would  itself 
suggest  the  propriety  of  vesting  in  some  single  tribunal  the 
power  of  deciding,  in  the  last  resort,  all  cases  in  which  they 
are  involved. 

"  We  are  not  restrained,  then,  by  the  political  relations 
between  the  general  and  state  governments,  from  construing 
the  words  of  the  Constitution,  defining  the  judicial  power 
in  their  true  sense.  We  are  not  bound  to  construe  them 
more  restrictively  than  they  naturally  import. 

"  They  give  to  the  Supreme  Court  appellate  jurisdiction 
in  all  cases  arising  under  the  Constitution,  laws,  and  treaties 
of  the  United  States.  The  words  are  broad  enough  to 
comprehend  all  cases  of  this  description,  in  whatever  court 
they -may  be  decided.  In  expounding  them,  we  may  be 
permitted  to  take  into  view  those  considerations  to  which 
courts  have  always  allowed  great  weight  in  the  exposition  of 
laws. 

"  The  framers  of  the  Constitution  would  naturally 
examine  the  state  of  things  existing  at  the  time  :  and  their 
work  sufficiently  attests  that  they  did  so.     All  acknowledge 

10 
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that  they  were  convened  for  the  purpose  of  strengthening 
the  Confederation  by  enlarging  the  powers  of  the  govern- 
ment, by  giving  efficacy  to  those  which  it  before  possessed, 
but  couhl  not  exercise.  They  inform  us  themselves,  in  the 
instrument  they  presented  to  the  American  public,  that  one 
of  its  objects  was  to  form  a  more  perfect  union.  Under 
such  circumstances,  we  certainly  sliould  not  expect  to  find, 
in  that  instrument,  a  diminution  of  the  actual  powers  of  the 
government. 

"Previous  to  the  adoption  of  the  Confederation,  Congress 
established  courts  which  received  appeals  in  prize  causes 
decided  in  the  courts  of  the  respective  states.  The  power 
of  the  government  to  establish  tribunals  for  these  appeals, 
was  thought  consistent  with,  and  was  founded  on,  its  politi- 
cal relation  with  the  states.  These  -courts  did  exercise 
appellate  jurisdiction  over  those  cases  decided  in  the  state 
courts  to  which  the  judicial  power  of  the  federal  government 
extended. 

"  The  Confederation  gave  to  Congress  the  power  '  of  esta- 
blishing courts  for  receiving  and  finally  determining  appeals 
in  all  cases  of  captures.' 

"  This  power  was  uniformly  construed  to  authorize  those 
courts  to  receive  appeals  from  the  sentences  of  state  courts, 
and  to  affirm  or  reverse  them.  State  tribunals  are  not  men- 
tioned :  but  this  clause  in  the  Confederation  necessarily  com- 
prises them.  Yet  the  relation  between  the  general  and  state 
governments  was  much  weaker,  much  more  lax,  under  the 
Confederation  than  under  the  present  Constitution,  and  the 
states  being  much  more  completely  sovereign,  their  institu- 
tions were  much  more  independent. 

"  The  Convention  which  framed  the  Constitution,  on  turn- 
ing their  attention  to  the  judicial  power,  found  it  limited  to 
a  few  objects,  but  exercised,  with  respect  to  some  of  those 
objects,  in  its  appellate  form,  over  the  judgments  of  the 
state  courts.  They  extend  it,  among  other  objects,  to  all 
cases  arising  under  the  Constitution,  laws,  and  treaties  of  the 
United  States ;  and  in  a  subsequent  clause  declared,  that  in 
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such  cases,  the  Supreme  Court  shall  exercise  appellate  juris- 
diction. 

"Nothing  seems  to  be  given  which  would  justify  the  with- 
drawal of  a  judgment  rendered  in  a  state  court,  on  the  Con- 
stitution, laws,  or  treaties  of  the  United  States,  from  this 
appellate  jurisdiction. 

"  Great  weight  has  always  been  attached,  and  very  rightly 
attached,  to  contemporaneous  exposition.  No  question,  it  is 
believed,  has  arisen  to  which  this  principle  applies  more  un- 
equivocally than  to  that  now  under  consideration. 

"The  opinion  of  'The  Federalist'  has  always  been  con- 
sidered as  of  great  authority.  It  is  a  complete  commentary 
on  our  Constitution  ;  and  is  applied  to  by  all  parties  in  the 
questions  to  which  that  instrument  has  given  birth.  Its  in- 
trinsic merit  entitles  it  to  this  high  rank  ;  and  the  part  two 
of  its  authors  performed  in  framing  the  Constitution,  put  it 
very  much  in  their  poAver  to  explain  the  views  with  which  it 
was  framed.  The  essays  having  been  published  while  the 
Constitution  was  before  the  nation  for  adoption  or  rejection, 
and  having  been  written  in  answer  to  objections  founded  en- 
tirely on  the  extent  of  its  powers,  and  on  its  diminution  of 
state  sovereignty,  are  entitled  to  more  consideration  where 
they  frankly  avow  that  the  power  objected  to  is  given,  and 
defend  it. 

"  In  discussing  the  extent  of  the  judicial  power,  'The  Fede- 
ralist '  says :  '  Here  another  question  occurs :  what  relation 
would  subsist  between  the  national  and  state  courts  in 
these  instances  of  concurrent  jurisdiction  ?'  I  answer,  that 
an  appeal  would  certainly  lie  from  the  latter  to  the  Supreme 
Court  of  the  United  States. 

"  The  Constitution  in  direct  terms,  gives  an  appellate 
jurisdiction  to  the  Supreme  Court  in  all  the  enumerated  cases 
of  federal  cognizance  in  which  it  is  not  to  have  an  original 
one,  without  a  single  expression  to  confine  its  operation  to 
the  inferior  federal  courts.  The  objects  of  appeal,  not  the 
tribunals  from  which  it  is  to  be  made,  are  alone  contemplated. 
From  this  circumstance,  and  from  the  reason  of  the  thino-,  it 
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ouflit  to  be  construed  to  extend  to  the  state  tribunals. 
Either  this  must  be  the  case,  or  the  local  courts  must  be  ex- 
cluded from  a  concurrent  jurisdiction  in  matters  of  national 
concern,  else  the  judicial  authority  of  the  Union  may  be 
eluded  at  the  pleasure  of  every  plaintiff  or  prosecutor. 
Neither  of  these  consequences  ought,  without  evident  neces- 
sity, to  be  involved :  the  latter  would  be  entirely  inadmis- 
sible, as  it  would  defeat  some  of  the  most  important  and 
avowed  purposes  of  the  proposed  government,  and  would 
essentially  embarrass  its  measures.  Nor  do  I  perceive  any 
foundation  for  such  a  supposition.  Agreeably  to  the  remark 
already  made,  tlie  national  and  state  systems  are  to  be  re- 
garded as  OXE  WHOLE.  The  courts  of  the  latter  will  of 
course  be  natural  auxiliaries  to  the  execution  of  the  laws  of 
the  Union,  and  an  appeal  from  them  will  as  naturally  lie  to 
that  tribunal  which  is  destined  to  unite  and  assimilate  the 
principles  of  natural  justice,  and  the  rules  of  natural  deci- 
sion. The  evident  aim  of  the  plan  of  the  National  Conven- 
tion is,  that  all  the  causes  of  the  specified  classes  shall,  for 
weighty  public  reasons,  receive  their  original  or  final  deter- 
mination in  the  courts  of  the  Union.  To  confine,  therefore, 
the  general  expressions  which  give  appellate  jurisdiction  to 
the  Supreme  Court,  to  appeals  from  the  subordinate  federal 
courts,  instead  of  allowing  their  extension  to  the  state 
courts,  would  be  to  abridge  the  latitude  of  the  terms,  in 
subversion  of  the  intent,  contrary  to  every  sound  rule  of 
interpretation. 

"  A  contemporaneous  exposition  of  the  Constitution,  cer- 
tainly of  not  less  authority  than  that  which  has  been  just  cited, 
is  the  judiciary  act  itself.  AYe  know  that  in  the  Congress 
which  passed  that  act  were  many  eminent  members  of  the 
Convention  which  formed  the  Constitution.  Not  a  single 
individual,  so  far  as  is  known,  supposed  that  part  of  the  act 
which  gives  the  Supreme  Court  appellate  jurisdiction  over 
the  judgments  of  the  state  courts  in  the  cases  therein  speci- 
fied, to  be  unauthorized  by  the  Constitution. 

"  While  on  this  part  of  the  argument,  it  may  be  also  ma- 
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terial  to  observe  that  the  uniform  decisions  of  this  court  on 
the  point  now  under  consideration,  have  been  assented  to,  with 
a  single  exception,  bj  the  courts  of  every  state  in  the  Union 
whose  judgments  have  been  revised.  It  has  been  the  un- 
welcome dutj  of  this  tribunal  to  reverse  the  judgments  of 
many  state  courts,  in  cases  in  Avhich  the  strongest  state  feel- 
ings were  engaged.  Judges,  whose  talents  and  character 
would  grace  any  bench,  to  Avhom  a  disposition  to  submit  to 
jurisdiction  that  is  usurped,  or  to  surrender  their  legitimate 
power,  will  certainly  not  be  imputed,  have  yielded  without 
hesitation  to  the  authority  by  which  their  judgments  were 
reversed,  while  they,  perhaps,  disapproved  the  judgment  of 
reversal. 

"This  concurrence  of  statesmen,  of  legislators,  and  of 
judges,  in  the  same  construction  of  the  Constitution,  may 
justly  inspire  some  confidence  in  that  construction. 

"  In  opposition  to  it,  the  counsel  who  made  this  point  has 
presented  in  a  great  variety  of  forms,  the  idea  already  no- 
ticed, that  the  federal  and  state  courts  must,  of  necessity, 
and  from  the  nature  of  the  Constitution,  be  in  all  things  to- 
tally distinct  and  independent  of  each  other.  If  this  court 
can  correct  the  errors  of  the  courts  of  Virginia,  he  says  it 
makes  them  courts  of  the  United  States,  or  becomes  itself 
a  part  of  the  judiciary  of  Virginia. 

"But,  it  has  been  already  shown  that  neither  of  these  con- 
sequences necessarily  follow.  The  American  people  may 
certainly  give  to  a  national  tribunal  a  supervising  power  over 
those  judgments  of  the  state  courts,  which  may  conflict  with 
the  Constitution,  laws,  or  treaties  of  the  United  States,  with- 
out converting  them  into  federal  courts,  or  converting  the 
national  into  a  state  tribunal.  The  one  court  still  derives 
its  authority  from  the  state,  the  other  still  derives  its  autho- 
rity from  the  nation. 

"If  it  shall  be  established,  he  says,  that  this  court  has 
appellate  jurisdiction  over  the  state  courts  in  all  cases  enu- 
merated in  the  3d  article  of  the   Constitution,  a  complete 
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consolidation  of  the  states,  so  far  as  respects  judicial  power, 
is  produced. 

"  But,  certainly,  the  mind  of  the  gentleman,  who  urged 
this  argument,  is  too  accurate  not  to  perceive  that  he  has 
carried  it  too  far  ;  that  the  premises  by  no  means  justify 
the  conclusion.  '  A  complete  consolidation  of  the  states,  so 
far  as  respects  the  judicial  power,'  would  authorize  the  legis- 
lature to  confer  on  the  federal  courts  appellate  jurisdiction 
from  tlie  state  courts  in  all  cases  whatsoever.  The  distinc- 
tion between  such  a  power,  and  that  of  giving  appellate 
jurisdiction  in  a  few  specified  cases,  in  the  decision  of  which 
the  nation  takes  an  interest,  is  too  obvious  not  to  be  per- 
ceived by  all. 

"  This  opinion  has  been  already  drawn  out  to  too  great  a 
length  to  admit  of  entering  into  a  particular  consideration  of 
the  various  forms  in  which  the  counsel  who  made  this  point 
has,  -with  much  ingenuity,  presented  his  argument  to  the 
court.  The  argument  in  all  its  forms  is  essentially  the  same. 
It  is  founded,  not  on  the  words  of  the  Constitution,  but  on 
its  spirit ;  a  spirit  extracted,  not  from  the  words  of  the  in- 
strument, but  from  his  view  of  the  nature  of  our  Union,  and 
of  the  great  fundamental  principles  on  which  the  fabric 
stands. 

"  To  this  argument,  in  all  its  forms,  the  same  answer  may 
be  given.  Let  the  nature  and  objects  of  our  Union  be  con- 
sidered ;  let  the  great  fundamental  principles  on  which  the 
fabric  stands  be  examined,  and  we  think  the  result  must  be, 
that  there  is  nothing  so  extravagantly  absurd  in  giving  to 
the  courts  of  the  nation  the  power  of  revising  the  decisions 
of  local  tribunals,  on  questions  which  affect  the  nation,  as  to 
require  that  words  Avhich  import  this  power  should  be  re- 
stricted by  a  forced  construction.  The  question  then  must 
depend  on  the  words  themselves;  and  on  their  construction 
we  shall  be  the  more  readily  excused  for  not  adding  to  the 
observations  already  made,  because  the  subject  was  fully 
discussed  and  exhausted  in  the  case  of  Martin  v.  Hunter." 
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§  117.  The  appellate  jurisdiction  thus  conferred  upon  the 
Supreme  Court  does  not  exhaust  the  appellate  portion  of  the 
judicial  power,  which  may  also  be  vested  in  a  succession  of 
inferior  tribunals,  and  be  exercised  in  any  mode  which  Con- 
gress may  see  fit  to  prescribe,  provided  it  does  not  impair  or 
encroach  upon  the  appellate  power  of  the  Supreme  Court.^ 

§  118.  In  whatever  tribunals  the  judicial  power,  or  any 
portion  of  it,  is  vested,  they  possess,  under  the  Constitution, 
besides  the  jurisdiction  conferred  upon  them  by  the  Consti- 
tution, or  by  statute,  certain  incidental  powers,  which  may  be 
aided  and  confirmed  by  legislation,  but  which  do  not  require 
legislation  for  their  exercise.  These  are  the  usual  powers 
incident  to  courts  of  justice,  such  as  power  over  their  own 
officers,  and  power  to  protect  themselves  and  their  officers  in 
the  discharge  of  their  functions.^ 

§  119.  In  Avhat  sense,  and  to  what  extent,  the  Constitution 

'  Martin  v.  Hunter,  1  Wheat.  304,  337,  338  ;  Osborn  v.  The  U.  S.  Bank, 
9  Wheat.  820,  821;  Cohens  v.  Virginia,  6  Wheat.  392;  Story's  Comm. 
on  the  Const.,  ^  1701. 

2  Anderson  v.  Dunn,  6  Wheaton,  204,  227  ;  Ex  parte  Bollman,  4  Cranch, 
75,  94.  In  Anderson  t\  Dunn,  Mr.  Justice  Johnson,  delivering  the  opinion 
of  the  court,  said  :  "  '  That  the  safety  of  the  people  is  the  supreme  law,' 
not  only  comports  with,  but  is  indispensable  to,  the  exercise  of  those 
powers  in  their  public  functionaries,  without  which  that  safety  cannot  be 
guarded.  On  this  principle  it  is,  that  courts  of  justice  are  universally 
acknowledged  to  be  vested,  by  their  very  creation,  with  power  to  impose 
silence,  respect,  and  decorum,  in  their  presence,  and  submission  to  their 
lawful  mandates,  and,  as  a  corollary  to  this  proposition  to  preserve 
themselves  and  their  officers  from  the  approach  and  insults  of  pollution. 

"It  is  true,  that  the  courts  of  justice  of  the  United  States  are  vested, 
by  express  statute  provision,  with  power  to  fine  and  imprison  for  con- 
tempts, but  it  does  not  follow,  from  this  circumstance,  that  they  would 
not  have  exercised  that  power  without  the  aid  of  the  statute,  or  not,  in 
cases,  if  such  should  occur,  to  which  such  statute  provision  may  not 
extend ;  on  the  contrary,  it  is  a  legislative  assertion  of  this  right,  as  inci- 
dental to  a  grant  of  judicial  power,  and  can  only  be  considered  as  an 
instance  of  abundant  caution,  or  a  legislative  declaration,  that  the  power 
of  punishing  for  contempt  shall  not  extend  beyond  its  known  and 
acknowledged  limits  of  fine  and  imprisonment." 
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has  made  the  judicial  power  of  the  United  States  exclusive  of 
the  jurisdiction  of  the  state  courts,  is  the  next  subject  of 
inquiry.  The  language  of  the  Constitution  which  defines 
and  vests  the  judicial  power,  or  which  directs  how  it  shall 
be  vested,  does  not  expressly  declare  that  any  portion  of  it 
shall  be  exclusive  of  the  state  courts.  No  express  prohibi- 
tion to  the  state  courts  is  contained  in  that  instrument,  which 
is  to  prevent  them  from  taking  cognizance  of  the  cases  which 
are  enumerated  as  the  subjects  of  the  national  jurisdiction. 
If  any  such  prohibition  is  to  be  considered  as  authorized  by 
the  Constitution,  it  must  result  by  implication  from  the 
objects  and  purposes  with  which  the  judicial  power  was  esta- 
blished, or  must  be  gathered  from  the  terms  employed  to 
_  describe  and  vest  the  jurisdiction  of  the  courts  of  the  United 
States.  It  will  not  be  attempted  here  to  define  the  exact 
boundaries  of  a  jurisdiction  w^hich  has  not  as  yet  been  strictly 
defined  by  the  highest  national  tribunal  ;  but  it  seems  proper 
to  suggest  those  considerations,  bearing  upon  the  subject, 
which  may  aid  the  adjudication  of  future  questions,  when 
they  arise,  and  to  state,  how  far  these  considerations  have 
already  received  judicial  sanction. 

§  120.  In  the  first  place,  then,  it  is  to  be  observed,  that 
prior  to  the  establishment  of  the  Constitution  of  the  United 
States,  the  courts  of  the  several  states  had  jurisdiction  of 
many  of  the  cases  to  which  that  Constitution  extends  the 
judicial  power  of  the  United  States.  Thus,  controversies  to 
which  a  state,  or  citizens  of  different  states,  or  aliens,  were 
parties,  or  controversies  between  citizens  of  the  same  state 
claiming  lands  under  grants  of  diff'erent  states,  all  existed,  or 
raio-ht  have  existed  before  the  adoption  of  the  Constitution, 
and  were,  at  the  time  of  its  adoption,  cognizable  in  the  state 
courts.  On  the  other  hand,  there  arc  cases  within  the  judicial 
power,  which  did  not  exist,  and  could  not  have  existed,  before 
the  adoption  of  the  Constitution ;  cases,  which  were  called 
into  existence  by  the  Constitution,  and  over  which  the  state 
courts  could  therefore  have  had  no  antecedent  jurisdiction. 
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Such  are  many  of  the  cases  arising  under  the  Constitution, 
laws,  and  treaties  of  the  United  States,  and  the  controversies 
to  which  the  United  States  may  he  a  party.  There  is  still  a 
third  class  of  cases,  where  the  state  courts  may  have  had  a 
possible  antecedent  jurisdiction,  but  which  are  to  be  con- 
sidered as  so  intimately  connected  with  the  exercise  of  the 
national  sovereignty,  as  to  give  rise  to  some  presumption  that 
when  the  Constitution  included  them  within  the  judicial 
power,  it  was  intended  to  give  an  exclusive  cognizance  of 
them  to  the  national  tribunals.  These  are  the  cases  affecting 
ambassadors,  and  cases  of  admiralty  and  maritime  jurisdic- 
tion. Those  considerations  show  clearly, that  in  determining 
the  boundaries  of  the  federal  jurisdiction,  it  is  necessary,  on 
the  one  hand,  to  have  regard  to  the  fact  of  a  pre-existing  juris- 
diction in  the  state  courts,  or  to  the  absence  of  such  jurisdiction, 
and  on  the  other  hand,  to  have  regard  to  the  great  objects  and 
purposes  with  which  each  case  was  included  within  the  judicial 
power. 

§  121.  As  to  all  that  class  of  cases  which  existed  before 
the  Constitution,  and  of  which  the  state  courts  clearly  had 
jurisdiction,  it  is  obvious  that  a  construction  of  the  instru- 
ment which  would  deprive  the  state  courts  of  cognizance  of 
those  cases,  would  suppose  an  alienation  or  surrender  of  state 
power  by  implication.  This  result  may  very  properly  be 
arrived  at,  if  the  language  of  the  Constitution  and  the  mani- 
fest design  with  which  the  judicial  power  was  created,  seem 
to  require  it.  Such  a  construction,  however,  is  not  to  be 
adopted,  without  being  supported  by  reasons  which  would 
make  a  concurrent  jurisdiction  in  the  state  courts,  inconsis- 
tent with  the  objects  which  the  Constitution  sought  to  ac- 
complish. If  those  objects  can  be  attained,  without  exclud- 
ing the  concurrent  jurisdiction  of  the  state  courts  over  cases 
which  existed  before  the  Constitution,  it  would  seem  to  be 
necessary  to  adopt  such  a  construction  as  will  sustain  their 
concurrent  authority.' 

'  A  recent  case  exhibits  very  clearly,  iu  one  instance,  the  distinction 
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§  122.   As  to  all  those  cases  Avliich  spring  from  the  Consti- 
tution itself,  and  Avhich  could  not  have  been   cognizable   bj 

between  a  case  which  arises  under  a  law  of  the  United  States  and  one 
that  does  not,  in  respect  to  the  exercise  of  original  as  distingui.slied  from 
appellate  jurisdiction.  An  action  of  trover  was  brought  in  a  state  court 
against  a  postmaster,  for  a  wrongful  refusal  to  deliver  a  letter.  It  was 
contended  that,  as  the  defendant  acted  under  a  law  of  the  United  States, 
in  refusing  to  deliver  the  letter,  the  state  court  had  no  jurisdiction  of  the 
action.  Mr.  Justice  Wayne,  delivering  the  opinion  of  the  Supreme  Court 
of  the  United  States,  said,  "  But  it  is  said  that  the  courts  of  New  York 
had  not  jurisdiction  to  try  the  case.  The  objection  may  be  better  an- 
swered by  reference  to  the  laws  of  the  United  States,  in  respect  to  the 
service  to  be  rendered  in  the  transmission  of  letters  and  newspapers  by 
mail,  and  by  the  Constitution  of  the  United  States,  than  it  can  by  any 
general  reasoning  upon  the  concurrent  civil  jurisdiction  of  the  courts  of 
the  United  States,  and  the  coui-ts  of  the  states,  or  concerning  the  exclusive 
jurisdiction  given  by  the  Constitution  to  the  former. 

"  The  United  States  undertakes,  at  fixed  rates  of  postage,  to  convey 
letters  and  newspapers  for  those  to  whom  they  are  directed,  and  the 
postage  may  be  pre-paid  by  the  sender,  or  be  paid  when  either  reach 
their  destination,  by  the  person  to  whom  they  are  addressed.  When  ten- 
dered by  the  latter,  or  by  his  agent,  he  has  the  right  to- the  immediate 
possession  of  them,  though  he  has  not  had  before  the  actual  possession. 
If,  then,  they  be  wrongfully  withheld  for  a  charge  of  unlawful  postage,  it 
is  a  conversion  for  which  suit  may  be  brought.  This  right  to  sue  exist- 
ing, he  may  sue  in  any  court  having  civil  jurisdiction  ofsuchacase,  unless 
for  some  cause  the  suit  brought  is  an  exception  to  the  general  jurisdic- 
tion of  the  court.  Now,  the  courts  in  New  York  having  jurisdiction  in 
trover,  the  case  in  hand  can  only  be  excepted  from  it  by  such  a  case  as 
this  having  been  made  one  of  exclusive  jurisdiction  in  the  courts  of  the 
United  States,  by  the  Constitution  of  the  United  States.  That  such  is 
not  the  case,  we  cannot  express  our  view  better  than  Mr.  Justice  Wright 
has  done  in  his  opinion  in  this  case  in  the  Court  of  Appeals.  After  citing 
the  2d  section  of  the  3d  article  of  the  Constitution,  he  adds,  '  This  is  a 
mere  grant  of  jurisdiction  to  the  federal  courts,  and  limits  the  extent  of 
their  power,  but  without  words  of  exclusion  or  any  attempt  to  oust  the 
state  courts  of  concurrent  jurisdiction  in  any  of  the  specified  cases  in 
which  concurrent  jurisdiction  existed  prior  to  the  adoption  of  the  Consti- 
tution. The  apparent  object  was  not  to  curtail  the  powers  of  the  state 
courts,  but  to  define  the  limits  of  those  granted  to  the  federal  judiciary.' 
We  will  add,  that  the  legislation  of  Congress,  immediately  after  the  Con- 
stitution was  carried  into  operation,  confirms  the  conclusion  of  the  learned 
judge.     We  find,  in  the  25lh  section  of  the  Judiciary  Act  of  1789,  under 
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the  state  courts,  very  different  considerations  may  apply  ; 
for,  to  exclude  the  jurisdiction  of  the  state  courts  over  such 
cases  is  not  an  abridgment  of  a  pre-existing  authority.^ 

§  123.  When  we  come  to  examine  the  language  and  pro- 
visions of  the  Constitution,  in  relation  to  the  judicial  power, 
we  find  three  things  which  may  at  once  arrest  our  attention : 
1st.  The  jurisdiction,  or  judicial  power,  is  extended  to  cer- 
tain described  cases ;  2dly.  That  this  judicial  power  is  to  be 
vested  in  one  Supreme  Court,  and  in  such  inferior  courts  as 
Congress  may  see  fit  to  establish  ;  3dly.  That  as  to  some  of 
the  cases,  the  jurisdiction  of  the  Supreme  Court  is  made 
original,  and  as  to  all  the  others  it  is  appellate. 

§  124.  If  we  examine  the  language  of  the  clauses  which 
describe  the  cases  to  which  the  judicial  power  is  to  extend, 
we  find  a  difference  of  phraseology  employed  with  reference 
to  different  classes  of  those  cases.  Thus,  with  regard  to  the 
cases  where  the  jurisdiction  is  supposed  to  have  been  con- 
ferred on  account  of  the  subject-matter,  the  language  is,  that 
the  judicial  power  shall  extend  to  "  a/Z  cases  "  of  the  enu- 
merated classes ;  that  is  to  say,  to  all  cases  in  law  or  equity 
arising  under  the  Constitution,  laws,  or  treaties  of  the  United 
States,  all  cases  affecting  ambassadors,  other  public  ministers, 
and  consuls,  and  all  cases  of  admiralty  and  maritime  juris- 
diction. But  when  the  same  section  proceeds  to  the  enumera- 
tion of  those  cases  where  jurisdiction  is  supposed  to  be  con- 
ferred on  account  of  the  character  of  the  parties,  the  lan- 
guage is  changed,  and  the  judicial  power  is  declared  to  ex- 

which  this  case  is  before  us,  that  such  a  coucurrent  jurisdiction  in  the 
courts  of  the  states  and  of  the  United  States  was  contemplated ;  for  its 
first  provision  is  for  a  review  of  cases  adjudicated  in  the  former,  'where 
is  drawn  in  question  the  validity  of  a  treaty  or  statute  of,  or  an  authority 
exercised  under  the  United  States,  and  the  decision  is  against  their 
validity.'  We  are  satisfied  that  there  was  no  error  in  the  decision  of  the 
Court  of  Appeals  in  this  case,  and  the  same  is  affirmed  by  this  court." 
Teal  V.  Felton,  12  Howard,  284,  292. 
'  The  Federalist,  No.  82. 
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tend  to  "  controversies  between  two  or  more  states,  between 
a  state  and  citizens  of  another  state,  between  citizens  of 
different  states,"  &c.  In  delivering  the  opinion  of  tlie  court 
in  Martin  v.  Hunter,  Mr.  Justice  Story,  arguendo^  suggested 
that  this  employment  of  the  expression  "  all  cases,"  seem- 
ingly ex  industria^  denoted  an  intention  to  extend  the  judi- 
cial power,  either  in  an  original  or  appellate  form,  to  all  cases 
of  the  first  description ;  and  that  in  reference  to  the  latter 
class  of  cases,  the  omission  of  this  expression  evinced  an  in- 
tention, to  leave  to  Congress  to  qualify  the  jurisdiction,  origi- 
nal or  appellate,  in  such  manner  as  public  policy  might  re- 
quire.' 

'  Martin  v.  Hunter,  1  Wlieaton,  304,  333.  "In  what  cases  (if  any)," 
said  the  learned  Judge,  "  is  this  judicial  power  exclusive,  or  exclusive  at 
the  election  of  Congress  ?  It  will  be  observed  that  there  are  two  classes 
of  cases  enumerated  in  the  Constitution,  between  which  a  distinction 
seems  to  be  drawn.  The  first  class  includes  cases  arising  under  the  Con- 
stitution, laws,  and  treaties  of  the  United  States ;  cases  affecting  ambas- 
sadors, other  public  ministers,  and  consuls,  and  cases  of  admiralty 
and  maritime  jurisdiction.  In  this  class,  the  expression  is,  that  the 
judicial  power  shall  extend  to  all  cases ;  but  in  the  subsequent  part  of 
the  clause,  which  embraces  all  the  other  cases  of  national  cognizance, 
and  forms  the  second  class,  the  word  '  all '  is  dropped  seemingly  ex 
industria.  Here  the  judicial  authority  is  to  extend  to  controversies  (not 
to  all  controversies)  to  which  the  United  States  shall  be  a  party,  &c. 
From  this  difference  of  phraseology,  perhaps,  a  difference  of  constitutional 
intention  may,  with  propriet}',  be  inferred.  It  is  hardly  to  be  presumed 
that  the  variation  in  the  language  could  have  been  accidental.  It  must 
have  been  the  result  of  some  determinate  reason ;  and  it  is  not  very  dif- 
ficult to  find  a  reason  sufficient  to  support  the  apparent  change  of  in- 
tention. In  respect  to  the  first  class,  it  may  well  have  been  the  inten- 
tion of  the  framers  of  the  Constitution  imperatively  to  extend  the  judicial 
power,  either  in  an  original  or  appellate  form,  to  all  cases;  and  in  the 
latter  class  to  leave  it  to  Congress  to  qualify  the  jurisdiction,  original  or 
appellate,  in  such  manner  as  public  policy  might  dictate. 

"The  vital  importance  of  all  the  cases  enumerated  in  the  first  class  to 
the  national  sovereignty,  might  warrant  such  a  distinction.  In  the  first 
place,  as  to  cases  arising  under  the  Constitution,  laws,  and  treaties  of  the 
United  States.  Here  the  state  courts  could  not  ordinarily  possess  a  direct 
jurisdiction.  The  jurisdiction  over  such  cases  could  not  exist  in  the 
state  courts  previous  to  the  adoption  of  the  Constitution,  and  it  could  not 
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§  125.  Probably,  what  was  intended  by  this  suggestion  was, 
that  in  reference  to  the  cases  arising  under  the  Constitution 

afterwards  be  directly  conferred  on  them  ;  for  the  Constitution  expressly 
requires  the  judicial  power  to  be  vested  in  courts  ordained  and  esta- 
blished by  the  United  States.  This  class  of  cases  would  embrace  civil  as 
well  as  criminal  jurisdiction,  and  affect  not  only  our  internal  policy,  but 
our  foreign  relations.  It  would,  therefore,  be  perilous  to  restrain  it  in 
any  manner  whatsoever,  inasmuch  as  it  might  hazard  the  national  safety. 
The  same  remarks  may  be  urged  as  to  cases  affecting  ambassadors,  other 
public  ministers,  and  consuls,  who  are  emphatically  placed  under  the 
guardianship  of  the  law  of  nations ;  and  as  to  cases  of  admiralty  and 
maritime  jurisdiction,  the  admiralty  jurisdiction  embraces  all  questions 
of  prize  and  salvage,  in  the  correct  adjudication  of  which  foreign  nations 
are  deeply  interested ;  it  embraces  also  maritime  torts,  contracts,  and 
offences  in  which  the  principles  of  the  law  and  comity  of  nations  often 
form  an  essential  inquiry.  All  these  cases,  then,  enter  into  the  national 
policy,  affect  the  national  rights,  and  may  compromit  the  national  sove- 
reignty. The  original  or  appellate  jurisdiction  ought  not,  therefore,  to 
be  restrained :  but  should  be  commensurate  with  the  mischiefs  intended 
to  be  remedied,  and,  of  course,  should  extend  to  all  cases  whatsoever. 

"A  different  policy  might  well  be  adopted  in  reference  to  the  second 
class  of  cases  ;  for  although  it  might  be  fit  that  the  judicial  power  should 
extend  to  all  controversies  to  which  the  United  States  should  be  a  party, 
yet  this  power  might  not  have  been  imperatively  given,  lest  it  should 
imply  a  right  to  take  cognizance  of  original  suits  brought  against  the 
United  States  as  defendants  in  their  own  courts.  It  might  not  have  been 
deemed  proper  to  submit  the  sovereignty  of  the  United  States,  against 
their  own  will,  to  judicial  cognizance,  either  to  enforce  rights  or  to  pre- 
vent wrongs ;  and  as  to  the  other  cases  of  the  second  class,  they  might 
well  be  left  to  be  exercised  under  the  exceptions  and  regulations  which 
Congress  might,  in  their  wisdom,  choose  to  apply.  It  is  also  worthy  of 
remark,  that  Congress  seem,  in  a  good  degree,  in  the  establishment  of 
the  present  judicial  system,  to  have  adopted  this  distinction.  In  the  first 
class  of  cases,  the  jurisdiction  is  not  limited  except  by  the  subject-matter; 
in  the  second,  it  is  made  materially  to  depend  upon  the  value  in  con- 
troversy. 

"We  do  not,  however,  profess  to  place  any  implicit  reliance  upon  the 
distinction  which  has  here  been  stated  and  endeavored  to  be  illustrated. 
It  has  rather  been  brought  into  view  in  deference  to  the  legislative 
opinion,  which  has  so  long  acted  upon,  and  enforced  this  distinction. 
But  there  is,  certainly,  vast  weight  in  the  argument  which  has  been  urged, 
that  the  Constitution  is  imperative  upon  Congress  to  vest  all  the  judicial 
power  of  the  United  States,  in  the  shape  of  original  jurisdiction,  in  the 
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and  l;nv3  of  the  United  States,  cases  affecting  ambassadors, 
and  cases  of  admiralty  jurisdiction,  it  was  made  the  impera- 
tive duty  of  Congress  to  make  such  provisions  as  would 
enable  the  judicial  power  of  the  United  States  to  reach  all 
such  cases,  either  by  an  original  or  appellate  jurisdiction,  or 
both.  If  an  original  jurisdiction  were  extended  to  all  those 
cases,  the  terms  of  the  Constitution  would  be  satisfied,  since 
the  judicial  power  would  be  extended  to  them,  in  that  form. 
If  an  appellate  jurisdiction  only  were  provided,  the  terms  of 
the  Constitution  Avould  still  be  satisfied,  if  it  were  provided 
for  all  the  cases,  for  the  judicial  power  would,  in  the  appel- 
late form,  be  extended  to  those  cases.  But  either  in  the 
original  or  the  appellate  form,  it  became,  by  the  words  of  the 
Constitution,  the  imperative  duty  of  Congress  to  extend  the 
judicial  power  to  all  cases  of  the  descriptions  enumerated, 
using  their  discretion  as  to  the  employment  of  an  original  or 
appellate  jurisdiction,  excepting  where  the  Constitution  itself 
directed  the  one  or  the  other  to  be  employed. 

§  126.  Then,  as  to  cases  of  the  second  class,  where  the 
Constitution  does  not  say  that  the  judicial  power  shall  extend 
to  all  the  cases  of  the  description  enumerated,  a  like  latitude  is 
left  to  Congress,  to  employ  an  original  or  appellate  jurisdiction, 
as  public  policy  may  require,  excepting  in  those  cases  where  the 
Constitution  has  itself  directed  the  form  of  the  jurisdiction, 

supreme  and  inferior  courts  created  under  its  own  authority.  At  all 
events,  wlicther  the  one  construction  or  the  other  prevail,  it  is  manifest 
that  the  judicial  power  of  the  United  States  is  unavoidably,  in  some  cases, 
exclusive  of  all  state  authority,  and  in  all  others,  may  be  made  so  at  the 
election  of  Congress.  No  part  of  the  criminal  jurisdiction  of  the  United 
States  can,  consistently  with  the  Constitution,  be  delegated  to  state  tri- 
bunals. The  admiralty  and  maritime  jurisdiction  is  of  the  same  exclu- 
sive cognizance ;  and  it  can  only  be  in  those  cases  where,  previous  to  the 
Constitution,  state  tribunals  possessed  jurisdiction  independent  of  national 
authority,  that  they  can  now  constitutionally  exercise  a  concurrent  juris- 
diction. Congress,  throughout  the  Judicial  Act,  and  particularly  in  the 
9th,  lllh,  and  13th  sections, have  legislated  upon  the  supposition  that  in 
all  the  cases  to  which  the  judicial  powers  of  the  United  States  extended, 
they  might  rightfully  vest  exclusive  jurisdiction  in  their  own  courts." 
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and  the  further  latitude  seems  also  to  be  given,  to  determine 
what  controversies,  of  the  descriptions  enumerated,  shall  be 
made  subject  to  the  jurisdiction,  either  original  or  appellate. 
But,  as  the  Constitution  has  declared  that  the  judicial  power 
of  the  United  States  shall  be  vested  in  the  Supreme  Court, 
or  in  inferior  courts  to  be  created  by  Congress,  it  follows, 
that  whether  an  appellate  or  original  jurisdiction  be  the  form 
in  which  it  is  extended  to  any  of  the  subjects  of  its  cogni- 
zance, it  must  be  exercised  by  the  national  tribunals  alone. 

§  127.  From  this  view  of  the  Constitution,  it  seems  to  fol- 
low, that  wherever  Congress  undertakes  to  vest  an  original 
jurisdiction  in  reference  to  any  of  the  cases  where  the  Con- 
stitution declares  that  the  judicial  power  shall  extend  to  "all 
cases  "  of  that  description,  the  jurisdiction  of  the  state  courts 
is  by  implication  excluded,  if  the  nature  and  objects  of  the 
jurisdiction  are  inconsistent  with  a  concurrent  authority  in 
the  states.  Take,  for  instance,  the  "cases  of  admiralty 
and  maritime  jurisdiction."  Congress  might  establish  either 
an  original  or  an  appellate  jurisdiction  in  admiralty  ;  but  rea- 
sons of  policy  and  fitness  have  dictated  the  establishment  of 
both  ;  and  if  the  original  jurisdiction  when  established  must 
extend  to  all  cases  of  that  description,  it  follows  that  no  other 
tribunals  than  those  of  the  United  States  can  take  cognizance 
of  such  cases.  So,  too,  with  regard  to  the  criminal  juris- 
diction, which  is  a  branch  of  the  cases  arising  under  the 
Constitution  and  laws  of  the  United   States.     If  Congress 

O 

undertake,  as  they  have  done,  to  create  an  original  juris- 
diction for  the  cognizance  of  offences  against  the  laws  of 
the  United  States,  and  if  the  jurisdiction  so  created  must, 
under  the  Constitution,  extend  to  all  such  cases,  none  of 
them  are  cognizable  in  the  state  courts.  In  like  manner, 
the  Constitution  itself  provides  that  the  Supreme  Court 
shall  have  original  jurisdiction  in  "  all  cases  affecting  am- 
bassadors, other  public  ministers,  and  consuls,  and  those 
in  which  a  state  shall  be  a  party ;"  no  discretion  is  here  left 
to  Congress,  as  to  the  form  in  which  the  judicial  power  is  to 
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reach  these  cases,  whether  by  original  or  appellate  jurisdic- 
tion, but  the  form  is  established  by  the  Constitution,  and  is 
an  original  jurisdiction  over  all  the  cases  of  this  description. 
It  would  seem,  therefore,  that  none  of  them  can  be  cogni- 
zable in  the  state  courts. 

§  128.  On  the  other  hand,  where  the  Constitution  has 
directed  that  the  form  in  which  the  judicial  power  is  to  ex- 
tend to  any  class  of  cases  shall  be  by  an  appellate  jurisdiction, 
and  has  left  a  discretionary  power  to  Congress  to  establish 
or  not  to  establish  an  original  jurisdiction  in  such  cases,  and 
none  is  established,  it  is  obvious  that  the  Constitution  itself 
fulfils  its  own  requisition,  of  extending  the  judicial  power  to 
"  all"  such  cases,  by  means  of  an  appellate  jurisdiction  ;  and 
as  there  is  no  action  of  Congress  from  which  an  intention 
can  be  inferred  to  exclude  the  original  jurisdiction  of  state 
courts,  such  cases  may  well  be  cognizable  therein,  if  there  is 
nothing  in  the  exercise  of  such  a  jurisdiction  inconsistent  with 
the  constitutional  powers  conferred  by  the  Constitution  upon 
the  national  government.  Thus,  the  Constitution  declares 
that  in  all  the  other  cases  belonging  to  the  judicial  power, 
except  those  of  which  the  Supreme  Court  has  original  juris- 
diction, it  shall  have  appellate  jurisdiction.  Original  juris- 
diction is  thus  left  to  be  established,  by  Congress,  for  these 
cases,  or  not  to  be  established,  as  Congress  may  deter- 
mine. If,  with  respect  to  some  of  the  classes  of  cases,  it 
establishes  no  original  jurisdiction,  the  judicial  power  still 
extends  to  them  through  the  appellate  jurisdiction  of  the 
Supreme  Court,  although  they  may  originate  in  the  state 
courts.  As,  for  example,  with  regard  to  that  large  branch 
of  the  class  of  cases  arising  under  the  Constitution  and  laws 
of  the  United  States,  in  which  their  construction  or  supre- 
macy is  incidentally  drawn  in  ((ucstion  ; — Congress  has  not 
established,  and  from  the  nature  of  the  case,  could  not  esta- 
blish, an  original  jurisdiction  that  would  reach  such  cases, 
which  must  be  commenced  and  prosecuted  to  a  certain  stage 
before  it  appears  that  such  a  question   arises.     They  are 
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reached,  however,  by  the  appellate  power  of  the  Supreme 
Court,  which  is  extended  to  all  of  them ;  and  consequently 
they  may  originate  lawfully  in  the  state  tribunals.  But  if, 
from  the  nature  of  the  case,  it  is  practicable  for  Congress  to 
establish  an  original  jurisdiction  for  particular  cases  arising 
under  the  Constitution  and  laws  of  the  United  States,  as  it 
is,  where  the  right  to  be  tried  arises  wholly  and  exclusively 
under  the  authority  of  the  Union — as  in  the  cases  of  patents 
and  copyrights — there,  the  establishment  of  such  an  original 
jurisdiction,  which  must  embrace  all  the  cases,  seems  to  ex- 
clude the  jurisdiction  of  the  state  courts  over  any  of  those 
cases. 

§  129.  From  this  course  of  reasoning  it  is  suggested,  that 
in  regard  to  the  several  classes  of  cases,  to  "all"  of  which 
the  Constitution  imperatively  declares  that  the  judicial  power 
shall  extend,  if  an  original  jurisdiction  is  established  by  the 
Constitution  itself,  or  by  Congress  in  the  exercise  of  a  dis- 
cretion left  to  it  by  the  Constitution,  that  jurisdiction  may 
be  regarded  as  exclusive  of  the  state  courts.  For  example, 
it  is  not  perceived  how  Congress  could  constitutionally  esta- 
blish an  original  jurisdiction  in  admiralty  for  cases  of  a  cer- 
tain amount,  and  leave  other  admiralty  cases  of  a  less  amount 
to  the  original  jurisdiction  of  the  state  courts.  If  Congress 
establishes  any  original  jurisdiction  in  admiralty,  it  must  be 
complete,  within  the  sense  of  the  Constitution,  that  is,  it 
must  extend  to  "all"  the  cases.  It  might  seem,  indeed,  on 
first  impression,  that  if  the  original  jurisdiction  established 
by  Congress  included  a  part  of  the  admiralty  cases,  and  the 
appellate  jurisdiction  of  the  Supreme  Court  embraced  the  resi- 
due, the  requisition  of  the  Constitution,  that  the  judicial  power 
should  extend  to  "all"  admiralty  cases,  would  be  satisfied. 
But  to  this  view  it  is  to  be  answered,  that  the  great  purpose 
for  which  the  Constitution  has  placed  cases  of  this  class  under 
the  cognizance  of  the  national  tribunals,  is  as  applicable  to 
cases  of  one  amount  as  to  those  of  another ;  and  the  Consti- 
tution has  not  left  to  Congress  a  discretion  to  regard  that 

11 
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purpose,  in  establishing  original  jurisdiction  in  one  case,  and 
not  to  regard  it  in  establishing  original  jurisdiction  in  another 
case.  If  it  can  be  supposed  that  Congress  is  at  liberty  to 
refrain  altogether  from  establishing  original  jurisdiction  in 
admiralty,  and  to  leave  the  judicial  power  to  operate  only  in 
the  appellate  form,  the  question  still  remains,  whether,  if 
original  jurisdiction  is  exerted  at  all,  it  must  not  be  exerted 
as  to  "all"  the  cascs.^ 

'  In  Martin  v.  Hunter  {ub.  supr.)  Mr.  Justice  Story  said,  "If,  then,  it 
is  a  duty  of  Congress  to  vest  the  judicial  power  of  the  United  States,  it 
is  a  duty  to  vest  the  whole  judicial  poicer.  The  language,  if  imperative 
as  to  one  part,  is  imperative  as  to  all.  If  it  were  otherwise,  this  anomaly 
would  exist,  that  Congress  might  successively  refuse  to  vest  the  jurisdic- 
tion in  any  one  class  of  cases  enumerated  in  the  Constitution,  and  thereby 
defeat  the  jurisdiction  as  to  all ;  for  the  Constitution  has  not  singled  out 
any  class  on  which  Congress  are  bound  to  act  in  preference  to  others. 

"  The  next  consideration  is  as  to  the  courts  in  which  the  judicial  power 
shall  be  vested.  It  is  manifest  that  a  Supreme  Court  must  be  esta- 
blished ;  but  whether  it  be  equally  obligatory  to  establish  inferior  courts, 
is  a  question  of  some  difficulty.  If  Congress  may  lawfully  omit  to  esta- 
blish inferior  courts,  it  might  follow  that,  in  some  of  the  enumerated 
cases,  the  judicial  power  could  nowhere  exist.  The  Supreme  Court  can 
have  original  jurisdiction  in  two  classes  of  cases  only,  viz.,  in  cases 
affecting  ambassadors,  other  public  ministers,  and  consuls,  and  in  cases 
in  which  a  state  is  a  party.  Congress  cannot  vest  any  portion  of  the 
judicial  power  of  the  United  States,  except  in  courts  ordained  and  esta- 
blished by  itself;  and  if  in  any  of  the  cases  enumerated  in  the  Constitu- 
tion, the  state  courts  did  not  then  possess  jurisdiction,  the  appellate 
jurisdiction  of  the  Supreme  Court  (admitting  that  it  could  act  on  state 
courts)  could  not  reach  those  cases,  and,  consequently,  tlie  injunction  ot 
the  Constitution,  that  the  judicial  power  '  nJiall  be  vesiedj  would  be  dis- 
obeyed. It  would  seem,  therefore,  to  follow,  that  Congress  are  bound  to 
create  some  inferior  courts,  in  which  to  vest  all  that  jurisdiction  which, 
under  the  Constitution,  is  exclusively  vested  in  the  United  States,  and  of 
■which  the  Supreme  Court  cannot  t'\ke  original  cognizance.  They  might 
establi.sh  one  or  more  inferior  courts  ;  they  might  parcel  out  the  jurisdic- 
tion among  such  courts,  from  time  to  time,  at  their  own  pleasure.  But 
the  whole  judicial  power  of  the  United  States  should  be,  at  all  times, 
vested  either  in  an  original  or  appellate  form,  in  some  courts  created 
under  its  authority. 

"This  construction  will  be  fortified  1)y  an  attentive  examination  of  the 
second  section  of  tho  third  article.     The  Mords  are  'the  judicial  power 
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§  130.  But  however  this  may  be,  it  would  seem  to  be  quite 
clear  that  the  Constitution  authorizes  Congress  to  make  the 

shall  extend,^  &c.  Much  minute  and  elaborate  criticism  has  been  em- 
ployed upon  these  words.  It  has  been  argued  that  they  are  equivalent 
to  the  words  '  may  extend,'  and  that  '  extend'  means  to  widen  to  new 
cases  not  before  within  the  scope  of  the  power.  For  the  reasons  which 
have  been  already  stated,  we  are  of  opinion  that  the  words  are  used  in  an 
imperative  sense.  They  import  an  absolute  grant  of  judicial  power. 
They  cannot  have  a  relative  signification  applicable  to  powers  already 
granted ;  for  the  American  people  had  not  made  any  previous  grant.  The 
Constitution  was  for  a  new  government,  organized  with  new  substantive 
powers,  and  not  a  mere  supplementai'y  charter  to  a  government  already 
existing.  The  Confederation  was  a  compact  between  states ;  and  its 
structure  and  powers  were  wholly  unlike  those  of  the  national  govern- 
ment. The  Constitution  was  an  act  of  the  people  of  the  United  States 
to  supersede  the  Confederation,  and  not  to  be  engrafted  on  it,  as  a  stock 
through  which  it  was  to  receive  life  and  nourishment. 

"If,  indeed,  the  relative  signification  could  be  fixed  upon  the  term 
'  extend,'  it  could  not  (as  we  shall  hereafter  see)  subserve  the  purposes 
of  the  argument  in  support  of  which  it  has  been  adduced.  This  impera- 
tive sense  of  the  words  '  shall  extend,'  is  strengthened  by  the  context. 
It  is  declared  that  'in  all  cases  affecting  ambassadors,  &c.,  that  the 
Supreme  Court  sliall  have  original  jurisdiction.'  Could  Congress  with- 
hold original  jurisdiction  in  these  cases  from  the  Supreme  Court? 
The  clause  proceeds — '  in  all  the  other  cases  before  mentioned,  the  Su- 
preme Court  shall  have  appellate  jurisdiction,  both  as  to  law  and  fact, 
with  such  exceptions  and  under  such  regulations  as  Congress  shall 
make.'  The  very  exception  here  shows  that  the  framers  of  the  Constitu- 
tion used  the  words  in  an  imperative  sense.  What  necessity  could  there 
exist  for  this  exception  if  the  preceding  words  were  not  used  in  that 
sense  ?  Without  such  exception.  Congress  would,  by  the  preceding 
words,  have  possessed  a  complete  power  to  regulate  the  appellate  juris- 
diction, if  the  language  were  only  equivalent  to  the  words  '  may  have' 
appellate  jurisdiction.  It  is  apparent,  then,  that  the  exception  was  in- 
tended as  a  limitation  upon  the  preceding  words,  to  enable  .Congress 
to  regixlate  and  restrain  the  appellate  power,  as  the  public  interests  might 
from  time  to  time  require. 

"  Other  clauses  in  the  Constitution  might  be  brought  in  aid  of  this 
construction;  but  a  minute  examination  of  them  cannot  be  necessary, 
and  would  occupy  too  much  time.  It  will  be  found  that,  whenever  a 
particular  object  is  to  be  effected,  the  language  of  the  Constitution  is 
always  imperative,  and  cannot  be  disregarded  without  violating  the  first 
principles  of  public  duty.     On  the  other  hand,  the  legislative  powers  are 
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jurisdiction  of  tlieir  o^vn  courts  exclusive  in  this  class  of  cases, 
by  express  provision  ;  for,  since  it  declares  that  the  judicial 
power  shall  extend  to  "all"  cases  of  these  descriptions, 
either  in  an  original  or  appellate  form,  or  both,  it  follows 
that  if  Congress  gee  fit  to  establish  an  original  jurisdiction, 
embracing  all  the  cases  of  any  one  of  these  descriptions,  and 
an  appellate  jurisdiction  embracing  only  a  part  of  them, 
they  must  have  authority  to  make  the  original  jurisdiction 
exclusive,  otherwise  there  might  be  cases  originating  in  a 
state  court,  to  which  the  judicial  power  of  the  United  States 
would  not  extend. 

§  131.  It  is  upon  these  principles  that  the  actual  jurisdic- 
tion of  the  courts  of  the  United  States  seems  generally  to 
have  been  arranged,  from  the  origin  of  the  government.  As 
to  the  cases  arising  under  the  Constitution,  laws,  and  treaties 
of  the  United  States,  where  it  has  been  practicable  to  esta- 
blish an  original  jurisdiction  in  the  courts  of  the  United 
States,  for  cases  which  arise  directly  and  necessarily  from  a 
law  of  the  United  States,  such  a  jurisdiction  has  been 
created,  and  has  generally  been  made  exclusive.  Thus,  the 
original  jurisdiction  over  crimes  and  offences  against  the  laws 
of  the  United  States,  over  seizures  for  breaches  of  revenue 
laws,  and  over  cases  arising  under  the  patent  and  copyright 
acts,  has  been  made  exclusive  either  in  the  Circuit  or  District 
Courts.^     On  the  other  hand,  where  it  has  not  been  practi- 

given  in  language  which  implies  discretion,  as  from  the  nature  of  legis- 
lative power  such  a  discretion  must  ever  be  exercised. 

"  It  being,  then,  established  that  the  language  of  this  clause  is  impera- 
tive, the  .next  question  is  as  to  the  cases  to  which  it  shall  apply.  The 
answer  is  found  in  the  Constitution  itself.  The  judicial  power  shall 
extend  to  all  the  cases  enumerated  in  the  Constitution.  As  the  mode  is 
not  limited,  it  may  extend  to  all  such  cases,  in  any  form,  in  which  judicial 
power  may  be  exercised.  It  may,  therefore,  extend  to  them  in  the  shape 
of  original  or  appellate  jurisdiction,  or  both  ;  for  there  is  nothing  in  the 
nature  of  the  cases  which  binds  to  the  exercise  of  the  one  in  preference 
to  the  other." 

■  Judiciary  Act  of  20th  Sept.,  1789,  ^^,11;  Act  of  February  15, 1819. 
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cable  to  establish  an  original  jurisdiction  for  other  classes  of 
cases  arising  under  the  Constitution  and  laws  of  the  United 
States — such  as  those  where  the  construction  or  supremacy 
of  the  Constitution  or  laws  are  drawn  in  question  incidentally 
in  the  progress  of  a  cause — the  judicial  power  has  been  ex- 
tended to  them  in  the  appellate  form,  and  no  original  juris- 
diction has  been  established.^  In  like  manner,  the  original 
admiralty  jurisdiction  has  been  expressly  made  exclusive  f 
and  so  has  the  original  jurisdiction  of  the  Supreme  and  Dis- 
trict Courts,  in  suits  against  ambassadors,  other  public 
ministers,  and  consuls.^ 

§  132.  If,  then,  it  is  in  the  power  of  Congress  to  make 
the  original  jurisdiction  of  the  courts  of  the  United  States 
exclusive  in  those  cases,  to  all  of  which  the  Constitution 
declares  the  judicial  power  shall  extend,  the  question  arises, 
if  this  power  be  not  exercised  expressly,  or  by  implication, 
whether  there  will  be  a  concurrent  jurisdiction  in  the  state 
courts.  In  Cohens  v.  Virginia,  Mr.  Ch.  Justice  Marshall, 
delivering  the  opinion  of  the  court,  said,  "  The  propriety  of 
intrusting  the  construction  of  the  Constitution  and  laAvs 
made  in  pursuance  thereof,  to  the  judiciary  of  the  Union, 
has  not,  we  believe,  as  yet  been  drawn  in  question.  It 
seems  to  be  a  corollary  from  this  political  axiom,  that  the 

See,  as  to  the  exclusive  jurisdiction  in  cases  of  seizure,  Slocumb  v.  May- 
berry,  2  "Wheat.  1  ;  see  further,  as  to  the  patent  and  copyright  acts, 
post. 

1  Judiciary  Act,  ^  25. 

'^  Judiciary  Act,  ^  9.  See,  as  to  the  power  of  Congress  to  make  the 
admiralty  jurisdiction  exclusive,  U.  States  v.  Bevans,  3  Wheat.  336,  386. 

3  Ibid.  ^  9,  13.  In  Davis  v.  Packard,  7  Peters,  276,  280,  the  Supreme 
Court  said,  "  As  an  abstract  question,  it  is  difficult  to  understand  on  what 
ground  a  state  court  can  claim  jurisdiction  of  civil  suits  against  foreign 
consuls.  By  the  Constitution,  the  judicial  power  extends  to  all  cases 
affecting  ambassadors,  and  other  public  ministers  and  consuls.  And 
the  Judiciary  Act  of  1789,  gives  to  the  District  Courts  of  the  United 
States,  exclusively  of  the  courts  of  the  several  states,  jurisdiction  of  all 
suits  against  consuls  and  vice-consuls,  except  for  certain  offences  men- 
tioned in  the  act." 
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federal  courts  sliould  either  possess  exclusive  jurisdiction  in 
such  cases,  or  a  power  to  revise  the  judgment  rendered  in 
them  hy  the  state  tribunals."^  Tliat  the  judicial  power  will 
extend  through  the  appellate  jurisdiction  to  cases  of  this 
description,  even  where  Congress  refrains  from  exercising 
its  power  of  creating  an  exclusive  original  jurisdiction,  can 
admit  of  no  doubt.  It  is  equally  clear,  that  if  Congress 
vests  an  exclusive  original  jurisdiction  in  its  own  tribunals, 
in  express  terms,  the  state  courts  can  exercise  no  concurrent 
jurisdiction  in  the  same  class  of  cases.  But  where  such  an 
exclusive  jurisdiction  is  not  expressly  created,  two  questions 
may  arise, — first,  wliether  the  creation  of  any  original  juris- 
diction in  the  courts  of  the  United  States  does  or  docs  not 
by  implication  exclude  the  jurisdiction  of  the  state  courts; 
secondly,  if  it  does  not  exclude  the  jurisdiction  of  the  state 
cpurts,  are  there  any,  and  what  cases,  in  which  the  state 
courts  can  exercise  a  concurrent  jurisdiction  ?  The  doctrine 
laid  down  by  "  The  Federalist"  on  this  subject  was,  that  the 
states  retained  all  pre-existing  authority  or  jurisdiction, 
which  they  had  before  the  adoption  of  the  Constitution, 
except  Avhere  it  was  taken  away,  cither  by  an  exclusive  au- 
thority granted  in  express  terms  to  the  Union,  or  in  a  case 
where  a  particular  authority  was  granted  to  the  Union  and 
the  exercise  of  a  like  authority  was  prohibited  to  the  states, 
or  where  an  authority  was  granted  to  the  Union  with  which 
a  similar  authority  in  the  states  would  be  incompatible. 
This  doctrine,  it  w'as  admitted,  was  not  so  applicable  to  the 
judicial  as  to  the  legislative  powers  of  the  government ;  but 
it  was  thought  to  be  sufficiently  accurate  to  apply  it  to  the 
judicial  power,  and  it  was  thought  that  it  would  lead  to  the 
conclusion  that  the  state  courts  would  retain  a  concurrent 
jurisdiction  in  those  descriptions  of  causes,  of  which  they 
had  previous  cognizance,  but  that  it  was  not  so  clear  that 
they  would  have  jurisdiction  in  cases  which  were  to  grow  out 
of  or  be  peculiar  to  the  Constitution.  The  writer  goes  on, 
however,  to  express  the  opinion  that  Congress  might,  in  the 

'  G  Wheaton,  415. 


DISTRIBUTION   AND    EXERCISE    OF   JUDICIAL    POWER.      167 

course  of  legislation  upon  the  objects  intrusted  to  their  direc- 
tion, commit  the  decision  of  causes  arising  upon  a  particular 
regulation,  exclusively  to  the  jurisdiction  of  the  federal 
courts,  if  they  should  sec  fit,  but  that  the  state  courts  would 
be  divested  of  no  part  of  their  primitive  jurisdiction,  further 
than  might  relate  to  an  appeal ;  and  that  in  every  cause  in 
which  the  state  courts  were  not  expressly  excluded  by  the 
legislation  of  Congress,  they  would  of  course  take  cognizance 
of  the  causes  to  which  that  legislation  might  give  birth. ^ 

§  133.  It  would  seem  that  there  is  some  inconsistency 
involved  in  these  positions ;  for  it  is  not  perceived  that  there 
can  be  any  real  distinction  between  cases  which  grow  out  of, 
or  are  peculiar  to  the  Constitution,  and  cases  which  grow 
out  of  the  Acts  of  Congress  passed  in  pursuance  of  the 
powers  conferred  by  the  Constitution.  All  are  equally 
placed  within  the  judicial  power  of  the  Union ;  and  if  the 
cases  arise  under  the  Constitution,  or  under  a  law  of  the 
United  States,  although  the  particular  power  exercised  in 
the  particular  law  may  not  be  exclusive  of  a  similar  power 
in  the  states,  the  cases  do  not  arise  under  state  laws,  and 
were  not  within  the  pre-existing  jurisdiction  of  the  state 
courts.  If  a  state  legislates,  and  may  lawfully  legislate, 
upon  a  subject  which  is  among  those  included  within  the 
powers  of  Congress,  then,  in  the  absence  of  any  national 
legislation,  there  will  be  cases  which  unquestionably  belong 
to  the  state  jurisdictions.  But  where  Congress  has  legis- 
lated upon  a  particular  subject  committed  to  it  by  the  Con- 
stitution, whether  the  power  that  is  exercised  be  or  be  not 
exclusive,  or  be  or  be  not  so  exercised,  that  the  exercise  of  a 
similar  power  by  the  states  is  incompatible,  and,  therefore, 
inadmissible,  the  cases  arising  under  the  national  legislation 
must  belong  to  the  judicial  power  of  the  Union,  and  cannot 
be  committed  by  Congress  to  the  state  courts.^ 

§  134.  But  a  much  more  delicate  and  difficult  question  may 
'  The  Federalist,  No.  82.  ^  Houston  v.  Moore,  5  Wheat.  1. 
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arise,  and  that  is,  where  an  Act  of  Congress  has  created  a 
particular  offence,  and  provided  for  its  punishment,  Avithout 
declaring  in  express  terms  that  the  jurisdiction  shall  be 
exclusive,  whether  it  is  competent  to  a  state  to  try  and 
punish  the  same  offence  in  a  state  court,  by  virtue  of  a  state 
law.  This  question  arose  in  the  case  of  Houston  v.  Moore. 
The  laws  of  the  United  States,  providing  for  the  calling 
forth  of  the  militia  of  the  state  by  the  President,  in  certain 
cases,  had  inflicted  certain  penalties  upon  delinquent  militia- 
men who  should  fail  to  obey  the  orders  of  the  President,  to 
be  determined  and  adjudged  hi/  a  court-martial.  A  law  of 
the  State  of  Pennsylvania  inflicted  the  same  penalty  for  the 
same  offence,  and  provided  for  the  trial  of  the  delinquents 
by  a  state  court-martial,  and  that  a  list  of  the  delinquents 
fined  by  such  state  court  should  be  furnished  to  the  Marshal 
of  the  United  States,  and  to  the  Comptroller  of  the  Treasury 
of  the  United  States,  in  order  that  the  further  proceedings 
to  be  had  thereon  by  the  laws  of  the  United  States  might  be 
completed.     Two  questions  were  thus  presented. 

§  135.  1st.  Whether  the  State  of  Pennsylvania  could 
constitutionally  legislate  in  respect  to  delinquent  militia-men 
called  into  the  service  of  the  United  States,  and  prescribe 
the  punishment  to  which  they  should  be  subjected;  and  2dly, 
admitting  that  it  could  not,  whether  the  state  court-martial 
had  jurisdiction  over  the  subject,  so  as  to  enforce  the  laws  of 
Congress.  As  to  the  first  question,  a  majority  of  the 
Supreme  Court  of  the  United  States  were  of  opinion  that  as 
Congress  had  legislated  upon  the  subject  of  calling  the 
militia  into  the  service  of  the  United  States,  as  far  as  it 
thought  proper,  the  power  of  legislation  by  the  states  upon 
the  same  subject  was  excluded;*   but  that  (2d)  the  state 


>  5  Wheaton,  1,  12.  'V\w  following  was  tlic  reasoning  of  Mr.  Justice 
Washington,  who  delivered  the  opinion  of  a  majority  of  tlic  court,  upon  this 
branch  of  the  case  :  "  There  is  but  one  question  in  this  cause,  and  it  is, 
whether  the  act  of  the  legislature  of  Pennsylvania,  under  the  authority  of 
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court-martial  had  a  concurrent  jurisdiction  with  the  tribunal 
pointed  out  by  the  Acts  of  Congress,  to  try  a  militia-man 

which  the  plaintiff  in  error  was  tried,  and  sentenced  to  pay  a  fine,  is  re- 
pugnant to  the  Constitution  of  the  United  States  or  not?" 

"  But,  before  this  question  can  be  clearly  understood,  it  will  be  neces- 
sary to  inquire,  1.  What  are  the  powers  granted  to  the  general  govern- 
ment, by  the  Constitution  of  the  United  States,  over  the  militia  ?  and, 
2.  To  what  extent  have  they  been  assumed  and  exercised  ? 

"  1.  The  Constitution  declares  that  Congress  shall  have  power  to  pro- 
vide for  calling  forth  the  militia  in  three  specified  cases :  for  organizing, 
arming,  and  disciplining  them  ;  and  for  governing  such  part  of  them  as 
may  be  employed  in  the  service  of  the  United  States;  reserving  to  the 
states,  respectively,  the  appointment  of  the  ofiicers,  and  the  authority  of 
training  the  militia  according  to  the  discipline  prescribed  by  Congress. 
It  is  further  provided  that  the  President  of  the  United  States  shall  be 
commander  of  the  militia,  when  called  into  the  actual  service  of  the 
United  States. 

"  2.  After  the  Constitution  went  into  operation.  Congress  proceeded 
by  many  successive  acts  to  exercise  these  powers,  and  to  provide  for  all 
the  cases  contemplated  by  the  Constitution. 

"The  Act  of  the  2d  of  May,  1792,  which  is  re-enacted  almost  verbatim 
by  that  of  the  28th  of  February,  1Y95,  authorizes  the  President  of  the 
United  States,  in  case  of  invasion,  or  of  imminent  danger  of  it,  or  when 
it  may  be  necessary  for  executing  the  laws  of  the  United  States,  or  to 
suppress  insurrections,  to  call  forth  such  number  of  the  militia  of  the 
state  most  convenient  to  the  scene  of  action,  as  he  may  judge  necessary, 
and  to  issue  his  orders  for  that  purpose,  to  such  officer  of  the  militia  as 
he  shall  think  proper.  It  prescribes  the  amount  of  pay  and  allowances 
of  the  militia  so  called  forth,  and  employed  in  the  service  of  the  United 
States,  and  subjects  them  to  the  rules  and  articles  of  war  applicable  to 
the  regular  troops.  It  then  proceeds  to  prescribe  the  punishment  to  be 
inflicted  upon  delinquents,  and  the  tribunal  which  is  to  try  them,  by 
declaring,  that  every  officer  or  private  who  should  fail  to  obey  the  orders 
of  the  President,  in  any  of  the  cases  before  recited,  should  be  liable  to 
pay  a  certain  fine,  to  be  determined  and  adjuged  by  a  court-martial,  and 
to  be  imprisoned,  by  a  like  sentence,  on  failure  of  payment.  The  courts- 
martial  for  the  trial  of  militia,  are  to  be  composed  of  militia  officers  only, 
and  the  fines  to  be  certified  by  the  presiding  officer  of  the  court,  to  the 
marshal  of  the  district,  and  to  be  levied  by  him,  and  also  to  the  super- 
visor, to  whom  the  fines  are  to  be  paid  over. 

"The  Act  of  the  18th  of  April,  1814,  provides,  that  courts-martial,  to 
be  composed  of  militia  officers  only,  for  the  trial  of  militia,  drafted, 
detached,  and  called  forth  for  the  service  of  the  United  States,  whether 
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•\vlio  luul  disobeyed  the  call  of  the  President,  and  to  enforce 
the  laws  of  Congress  against  such  delinquent.     Mr.  Justice 

acting  in  conjunction  with  the  regular  forces  or  otherwise,  shall,  when- 
ever necessary,  be  appointed,  held,  and  conducted  in  the  manner  pre- 
scribed by  the  rules  and  articles  of  war,  for  appointing,  holding,  and  con- 
ducting courts-martial  for  the  trial  of  delinquents  in  the  army  of  the 
United  States.  Where  the  punishment  prescribed,  is  by  stoppage  of 
pay,  or  imposing  a  fine  limited  by  the  amount  of  pay,  the  same  is  to  have 
relation  to  the  monthly  pay  existing  at  the  time  the  offence  ivas  commiited. 
The  residue  of  the  act  is  employed  in  prescribingthemanner  of  conduct- 
ing the  trial ;  the  rules  of  evidence  for  the  government  of  the  court ;  the 
time  of  service,  and  other  matters  not  so  material  to  the  present  inquiry. 
The  only  remaining  Act  of  Congress  which  it  will  be  necessary  to  notice 
in  this  general  summary  of  the  laws,  is  that  of  the  8th  of  May,  1792,  for 
establishing  a  uniform  militia  in  the  United  States.  It  declares  who 
shall  be  subject  to  be  enrolled  in  the  militia,  and  who  shall  be  exempt; 
what  arms  and  accoutrements  the  officers  and  privates  shall  provide 
themselves  with  ;  arranges  them  into  divisions,  brigades,  regiments,  bat- 
talions, and  companies,  in  such  manner  as  the  state  legislatures  may 
direct ;  declares  the  rules  of  discipline  by  which  the  militia  is  to  be  go- 
verned, and  makes  provision  for  such  as  should  be  disabled  whilst  in  the 
actual  service  of  the  United  States.  The  pay  and  subsistence  of  the 
militia,  whilst  in  service,  are  provided  for  by  other  Acts  of  Congress,  and 
particularly  by  one  passed  on  the  3d  of  January,  1795. 

"  The  laws  which  I  have  referred  to,  amount  to  a  full  execution  of  the 
powers  conferred  upon  Congress  by  the  Constitution.  They  provide  for 
calling  forth  the  militia  to  execute  the  laws  of  the  Union,  suppress  in- 
surrections, and  repel  invasion.  They  also  provide  for  organizing,  arm- 
ing, and  disciplining  the  militia,  and  for  governing  such  part  of  them 
as  may  be  employed  in  the  service  of  the  United  States;  leaving  to  the 
states,  respectively,  the  appointment  of  the  olHcers,  and  the  authority  of 
training  them  according  to  the  discipline  prescribed  by  Congress. 

"  This  system  may  not  be  formed  with  as  much  wisdom  as,  in  the 
opinion  of  some,  it  might  have  been,  or  as  time  and  experience  may 
hereafter  suggest.  But,  to  my  apprehension,  the  whole  ground  of  Con- 
gressional legislation  is  covered  by  the  laws  referred  to.  The  manner  in 
which  the  militia  is  to  be  organized,  armed,  disciplined,  and  governed, 
is  fully  prescribed ;  provisions  are  made  for  drafting,  detaching,  and 
calling  forth  the  state  quotas,  when  required  by  the  President.  The 
President's  orders  may  be  given  to  the  chief  executive  magistrate  of  the 
state,  or  to  any  militia  officer  he  may  think  proper;  neglect,  or  refusal 
to  obey  orders,  is  declared  to  be  an  offence  against  the  laws  of  the  United 
States,  and  subjects  the  offender  to  trial,  sentence,  and  punishment,  to 


DISTRIBUTION   AND    EXERCISE    OF   JUDICIAL    POWER.      171 

Washington,  who  delivered  the  opinion  of  a  majority  of  the 

court,*  said  :  "  There  still  remains  another  question  to  be 
I 

be  adjudged  by  a  court-martial,  to  be  summoned  in  the  way  pointed  out 
by  the  articles  and  rules  of  war ;  and  the  mode  of  proceeding  to  be 
observed  by  these  courts,  is  detailed  with  all  necessary  perspicuity. 

"If  I  am  not  mistaken  in  this  view  of  the  subject,  the  way  is  now  open 
for  the  examination  of  the  great  question  in  the  cause.  Is  it  competent 
to  a  court-martial,  deriving  its  jurisdiction  under  state  authority,  to  try 
and  to  punish  militia-men,  drafted,  detached,  and  called  forth  by  the 
President  into  the  service  of  the  United  States,  who  have  refused  or 
neglected  to  obey  the  call  ? 

"In  support  of  the  judgment  of  the  court  below,  I  understand  the  lead- 
ing arguments  to  be  the  two  following:  1.  That  militia-men,  when  called 
into  the  service  of  the  United  States  by  the  President's  orders,  communi- 
cated either  to  the  executive  magistrate,  or  to  any  inferior  militia  officer 
of  a  state,  are  not  to  be  considered  as  being  in  the  service  of  the  United 
States  until  they  are  mustered  at  the  place  of  rendezvous.  If  this  be  so, 
then,  2dly.  The  state  retains  a  right,  concurrent  with  the  government  of 
the  United  States,  to  punish  his  delinquency.  It  is  admitted  on  the  one 
side,  that  so  long  as  the  militia  are  acting  under  the  military  jurisdic- 
tion of  the  state  to  which  they  belong,  the  powers  of  legislation  over  them 
are  concurrent  in  the  general  and  state  government.  Congress  has 
power  to  provide  for  organizing,  arming,  and  disciplining  them  ;  and 
this  power  being  unlimited,  except  in  the  two  particulars  of  officering 
and  training  them,  according  to  the  discipline  to  be  prescribed  by  Con- 
gress, it  may  be  exercised  to  any  extent  that  may  be  deemed  necessary 
by  Congress.  But,  as  state  militia,  the  power  of  the  state  government 
to  legislate  on  the  same  subjects,  having  existed  prior  to  the  formation 
of  the  Constitution,  and  not  having  been  prohibited  by  that  instrument, 
remains  with  the  states,  subordinate,  nevertheless,  to  the  paramount  law 
of  the  general  government  operating  upon  the  same  subject.  On  the 
other  side,  it  is  conceded  that  after  a  detachment  of  the  militia  have  been 
called  torth,  and  have  entered  into  the  service  of  the  United  States,  the 
authority  of  the  general  government  over  such  detachment  is  exclusive. 
This  is  also  obvious.  Over  the  national  militia,  the  state  governments 
never  had,  or  could  have,  jurisdiction.  None  such  is  conferred  by  the 
Constitution  of  the  United  States  ;  consequently,  none  such  can  exist. 

"The  first  question,  then,  is,  at  what  time,  and  under  what  circum- 
stances, does  a  portion  of  militia,  drafted,  detached,  and  called  forth  by 
the  President,  enter  into  the  service  of  the  United  States,  and  change 
their  character  from  state  to  national  militia  ?     That  Congress  might  by 


'  Houston  V.  Moore,  5  Wheaton,  1,  24. 
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considcrcMl,  Avliicli  more  iinniediatcly  involves  the  merits  of 
this   cause.      Admit   that  the  legislature  of  Pennsylvania 

law  have  fixed  the  period,  by  confining  it  to  the  draft ;  the  order  given  to 
the  chief  magistrate,  or  other  militia  officer  of  the  state ;  to  the  arrival  of  the 
men  at  the  place  of  rendezvous  ;  or  to  any  other  circumstance,  I  can  enter- 
tain no  doubt.  This  would  certainly  be  included  in  the  more  extensive 
powers  of  calling  forth  the  militia,  organizing,  arming,  disciplining,  and 
governing  them.  But,  has  Congress  made  any  declaration  on  this  sub- 
ject, and  in  what  manner  is  the  will  of  that  body,  as  expressed  in  the 
before-mentioned  laws,  to  be  construed  ?  It  must  be  conceded  that  there 
is  no  law  of  the  United  States  which  declares,  in  express  terms,  that  the 
organizing,  arming,  and  equipping  a  detachment,  on  the  order  of  the 
President  to  the  state  militia  officers,  or  to  the  militia-men  personally, 
places  them  in  the  service  of  the  United  States.  It  is  true,  that  the 
refusal  or  neglect  of  the  militia  to  obey  the  orders  of  the  President,  is 
declared  to  be  an  offence  against  the  United  States,  and  subjects  the 
offender  to  a  certain  prescribed  punishment.  But  this  flows  from  the 
power  bestowed  upon  the  general  government  to  call  them  forth ;  and, 
consequently,  to  punish  disobedience  to  a  legal  order;  and  by  no  means 
proves  that  the  call  of  the  President  places  the  detachment  in  the  ser- 
vice of  th-e  United  States.  But.  although  Congress  has  been  less  explicit 
on  this  subject  than  they  might  have  been,  and  it  could  be  wished  they 
had  been,  I  am,  nevertheless,  of  opinion,  that  a  fair  construction  of  the 
different  militia  laws  of  the  United  States,  will  lead  to  a  conclusion,  that 
something  more  than  organizing  and  equipping  a  detachment,  and  order- 
ing it  into  service,  was  considered  as  necessary  to  place  the  militia  in  the 
service  of  the  United  States.  That  preparing  a  detachment  for  such  ser- 
vice, does  not  place  it  in  the  service,  is  clearly  to  be  collected  from  the 
various  temporary  laws  which  have  been  passed,  authorizing  the  Presi- 
dent to  require  of  the  state  executives  to  organize,  arm,  and  equip  their 
state  quotas  of  militia  for  the  service  of  the  United  States.  Because 
they  all  provide  that  the  requisition  shall  be  to  hold  such  quotas  in  readi- 
ness to  march  at  a  moment's  warning;  and  some,  if  not  all  of  them, 
authorize  the  President  to  call  info  adval  service  any  part,  or  the  whole 
of  said  quotas,  or  detachments  ;  clearly  distinguishing  between  the  orders 
of  the  President  to  orijanizr,  and  hold  the  delachments  in  readiness  for 
service,  and  their  entering  into  service. 

"The  Act  of  the  28th  of  February,  1795,  declared,  that  the  militia 
ernploj/ed  in  the  service  of  the  United  States,  shall  receive  the  same  pay 
and  allowance  as  the  troops  of  the  United  States,  and  "shall  be  subject 
to  tiie  same  rules  and  articles  of  war.  The  provisions  made  for  disabled 
militia-men,  and  for  their  families,  in  case  of  their  death,  are,  by  other 
laws,  confined  to  such  militia  as  are,  or  have  been  in  actual  service. 
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could  not  constitutionally  legislate  in  respect  to  delinquent 
militia-men,  and  to  prescribe  the  punishment  to  Avhich  they 

There  are  other  laws  which  seem  very  strongly  to  indicate  the  time  at 
which  they  are  considered  as  being  in  service.  Thus,  the  Act  of  the  28th 
of  February,  1795,  declares,  that  a  militia-man  called  into  the  service  of 
the  United  States,  shall  not  be  compelled  to  serve  more  than  three 
months  after  Ids  arrival  at  the  place  of  rendezvous,  in  any  one  year. 
The  8th  section  of  the  Act  of  the  18th  of  April,  1814,  declares,  that  the 
militia,  when  called  into  the  service  of  the  United  States,  if,  in  the  Presi- 
dent's opinion,  the  public  interest  requires  it,  may  be  compelled  to  serve 
for  a  time  not  exceeding  six  months,  after  their  arrival  at  the  jylace  of 
rendezvous,  in  any  one  year;  and,  by  the  10th  section,  provision  is  made 
for  the  expenses  which  may  be  incurred  by  marching  the  militia  to  their 
places  of  rendezvous,  in  pursuance  of  a  requisition  of  the  President,  and 
they  are  to  be  adjusted  and  paid  in  like  manner  as  those  incurred  after 
their  arrival  at  the  rendezvous.  The  3d  section  of  the  Act  of  the  2d  of 
January,  1795,  provides,  that  whenever  the  militia  shall  be  called  into 
the  actual  service  of  the  United  States,  their  pay  shall  be  deemed  to 
commence  from  the  day  of  their  appearing  at  the  place  of  battalion,  regi- 
mental, or  brigade  rendezvous,  allowing  a  day's  pay  and  ration  for  every 
fifteen  miles  from  their  homes  to  said  rendezvous. 

"  From  this  brief  summary  of  the  laws,  it  would  seem  that  actual  ser- 
vice was  considered  by  Congress  as  the  criterion  of  national  militia ;  and 
that  the  service  did  not  commence  until  the  arrival  of  the  militia  at  the 
place  of  rendezvous.  That  is  the  termirms  a  quo,  the  service,  the  pay, 
and  subjection  to  the  articles  of  war,  are  to  commence  and  continue.  If 
the  service,  in  particular,  is  to  continue  for  a  certain  length  of  time,  from 
a  certain  day,  it  would  seem  to  follow,  almost  conclusively,  that  the  ser- 
vice commenced  on  that,  and  not  on  some  prior  day.  And,  indeed,  it 
would  seem  to  border  somewhat  upon  an  absurdity,  to  say  that  a  militia- 
man was  in  the  service  of  the  United  States  at  any  time,  who,  so  far  from 
entering  into  it  for  a  single  moment,  had  refused  to  do  so,  and  who  never 
did  any  act  to  connect  him  with  such  service.  It  has  already  been  ad- 
mitted that,  if  Congress  had  pleased  so  to  declare,  a  militia-man,  called 
into  the  service  of  the  United  States,  might  have  been  held  and  con- 
sidered as  being  constructively  in  that  service,  though  not  actually  so ; 
and  might  have  been  treated  in  like  manner  as  if  he  had  appeared  at  the 
place  of  rendezvous.  But  Congress  has  not  so  declared,  nor  have  they 
made  any  provision  applicable  to  such  a  case ;  on  the  contrary,  it  would 
appear  that  a  fine,  to  be  paid  by  the  delinquent  militia-man,  was  deemed 
an  equivalent  for  his  services,  and  an  atonement  for  his  disobedience. 

"  If,  then,  a  militia-man,  called  into  the  service  of  the  United  States, 
shall  refuse  to  obey  the  order,  and  is,  consequently,  not  to  be  considered 
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should  be  subject,  had  the  state  court-martial  jurisdiction 
over  the  subject,  so  as  to  enforce  the  laws  of  Congress 
against  these  delinquents  ? 

as  in  the  service  of  the  United  States,  or  removed  from  the  military  juris- 
diction of  the  state  to  which  he  belongs,  the  next  question  is,  is  it  com- 
petent to  the  state  to  provide  for  trying  and  punishing  him  for  his  dis- 
obedience by  a  court-martial,  deriving  its  authority  under  the  state?  It 
may  be  admitted  at  once,  that  the  militia  belong  to  the  states  respec- 
tively in  which  they  are  enrolled,  and  that  they  are  subject,  both  iu  their 
civil  and  military  capacities,  to  the  jurisdiction  and  laws  of  such  state, 
except  so  far  as  those  laws  are  controlled  by  Acts  of  Congress  constitu- 
tionally made.  Congress  has  power  to  provide  for  organizing,  arming, 
and  disciplining  the  militia;  and  it  is  presumable  that  the  framers  of 
the  Constitution  contemplated  a  full  exercise  of  all  these  powers.  Never- 
theless, if  Congress  had  declined  to  exercise  them,  it  was  competent  to 
the  state  governments  to  provide  for  organizing,  arming,  and  disciplining 
their  respective  militia  in  such  manner  as  they  might  think  proper. 
But  Congress  has  provided  for  all  these  subjects  in  the  way  which  that 
body  must  have  supposed  the  best  calculated  to  promote  the  general 
welfare,  and  to  provide  for  the  national  defence.  After  this,  can  the 
state  governments  enter  upon  the  same  ground,  provide  for  the  same 
objects  as  they  may  think  proper,  and  punish  in  their  own  way  violations 
of  the  laws  they  have  so  enacted  ?  The  affirmative  of  this  question  is 
asserted  by  the  defendant's  counsel,  who,  it  is  understood,  contend  that, 
unless  such  state  laws  are  in  direct  contradiction  to  those  of  the  United 
States,  they  are  not  repugnant  to  the  Constitution  of  the  United  States. 

"  From  this  doctrine,  I  must,  for  one,  be  permitted  to  dissent.  The 
two  laws  may  not  be  in  such  absolute  opposition  to  each  other,  as  to 
render  the  one  incapable  of  execution,  without  violating  the  injunction 
of  the  other ;  and  yet  the  will  of  the  one  legislature  may  be  in  direct 
collision  with  that  of  the  other.  This  will  is  to  be  discovered  as  well  by 
what  the  legislature  has  not  declared,  as  by  what  they  have  expressed. 
Congress,  for  example,  has  declared  that  the  punishment  for  disobedience 
of  the  Act  of  Congress  shall  be  a  certain  fine ;  if  that  provided  by  the 
state  Icislature  for  the  same  offence  be  a  similar  fine,  with  the  addition 
of  imprisonment  or  death,  the  latter  law  would  not  prevent  the  former 
from  beinof  carried  into  execution,  and  may  be  said,  therefore,  not  to  be 
repugnant  to  it.  But,  surely,  the  will  of  Congress  is,  nevertheless, 
thwarted  and  opposed. 

"  This  question  does  not  so  much  involve  a  contest  for  power  between 
the  two  govermcnts,  as  the  rights  and  privileges  of  the  citizen,  secured 
to  him  bv  the  Constitution  of  the  United  States,  the  benefit  of  wliicli  he 
may  lawfully  claim. 

"  If  iu  a  specified  case,  the  people   have  thought  proper  to  bestow 
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"This,  it  will  be'  seen,  is  a  different  question  from  that 
which  has  been  just  examined.  That  respects  the  power  of 
a  state  legislature  to  legislate  upon  a  subject  on  which 
Congress  has  declared  its  will.  This  concerns  the  jurisdic- 
tion of  a  state  military  tribunal  to  adjudicate  in  a  case  which 
depends  on  a  law  of  Congress,  and  to  enforce  it. 

certain  powers  on  Congress  as  the  safest  depositary  of  them,  and  Con- 
gress has  legislated  within  the  scope  of  them,  the  people  have  reason  to 
complain  that  the  same  powers  should  be  exercised  at  the  same  time  by 
the  state  legislature.  To  subject  them  to  the  operation  of  two  laws 
upon  the  same  subject,  dictated  by  distinct  wills,  particularly  in  a  case 
inflicting  pains  and  penalties,  is,  to  my  apprehension,  something  very 
much  like  oppression,  if  not  worse.  In  short,  I  am  altogether  incapable 
of  comprehending  how  two  distinct  wills  can,  at  the  same  time,  be  exer- 
cised in  relation  to  the  same  subject,  to  be  effectual,  and,  at  the  same 
time,  compatible  with  each  other.  If  they  correspond  in  every  respect, 
then  the  latter  is  idle  and  inoperative ;  if  they  differ,  they  must,  in  the 
nature  of  things,  oppose  each  other,  so  far  as  they  do  diflTer.  If  the  one 
impose  a  certain  punishment  for  a  certain  offence,  the  presumption  is, 
that  this  was  deemed  sufficient,  and,  under  all  circumstances,  the  only 
proper  one.  If  the  other  legislature  impose  a  different  punishment,  in 
kind  or  degree,  I  am  at  a  loss  to  conceive  how  they  can  both  consist 
harmoniously  together. 

"  I  admit  that  a  legislative  body  may,  by  different  laws,  impose  upon 
the  same  person,  for  the  same  offence,  different  and  cumulative  punish- 
ment ;  but  then  it  is  the  will  of  the  same  body  to  do  so,  and  the  second, 
equally  with  the  first  law,  is  the  will  of  that  body.  There  is,  therefore, 
and  can  be,  no  opposition  of  wills.  But  the  case  is  altogether  different, 
where  the  laws  flow  from  the  wills  of  distinct,  co-ordinate  bodies. 

"  This  course  of  reasoning  is  intended  as  an  answer  to  what  I  consider 
a  novel  and  unconstitutional  doctrine,  that  in  cases  where  the  state 
governments  have  a  concurrent  power  of  legislation  with  the  national 
government,  they  may  legislate  upon  any  subject  on  which  Congress  has 
acted,  provided  the  two  laws  are  not  in  terms,  or  in  their  operation,  con- 
tradictory and  repugnant  to  each  other. 

"Upon  the  subject  of  the  militia.  Congress  has  exercised  the  powers 
conferred  on  that  body  by  the  CoiTstitution  as  fully  as  was  thought  right,, 
and  has  thus  excluded  the  power  of  legislation  by  the  states  on  these 
subjects,  except  so  far  as  it  has  been  permitted  by  Congress  ;  although  it 
should  be  conceded  that  important  provisions  have  been  omitted,  or  that 
others  which  have  been  made  might  have  been  more  extended,  or  more 
wisely  devised." 
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"  It  has  been  already  shown  that  Congress  has  prescribed 
the  punishment  to  be  inflicted  on  a  militia-man  detached  and 
called  forth,  but  who  had  refused  to  march ;  and  has  also 
provided  that  courts-martial  for  the  trial  of  such  delinquents, 
to  be  composed  of  militia  officers  only,  shall  be  held  and 
conducted  in  the  manner  pointed  out  by  the  rules  and  arti- 
cles of  war. 

"  That  Congress  might  have  vested  the  exclusive  jurisdic- 
tion in  courts-martial,  to  be  held  and  conducted  as  the  laws 
of  the  United  States  have  prescribed,  will,  I  presume, 
hardly  be  questioned.  The  offence  to  be  punished  grows 
out  of  tlic  Constitution  and  laws  of  the  United  States,  and 
is,  therefore,  clearly  a  case  Avhich  might  have  been  with- 
drawn from  the  concurrent  jurisdiction  of  the  state  tribunals. 
But  an  exclusive  jurisdiction  is  not  given  to  courts-martial, 
deriving  their  authority  under  the  national  government,  by 
express  words  ; — the  question,  then  (and  I  admit  the  diffi- 
culty of  it),  occurs.  Is  this  a  case  in  which  the  state  courts- 
martial  could  exercise  jurisdiction  ? 

"  Speaking  upon  the  subject  of  the  federal  judiciary,  '  The 
Federalist'  distinctly  asserts  the  doctrine,  that  the  United 
States,  in  the  course  of  legislation  upon  the  ol)jects  intrusted 
to  their  direction,  may  commit  the  decision  of  causes  arising 
upon  a  particular  regulation  to  the  federal  courts  solely,  if 
it  should  be  deemed  expedient ;  yet,  that  in  every  case  in 
which  the  state  tribunals  should  not  be  expressly  excluded 
by  the  acts  of  the  national  legislature,  they  would,  of  course, 
take  cognizance  of  the  causes  to  Avhich  those  acts  might 
give  birth. 

"  I  can  discover,  I  confess,  nothing  unreasonable  in  this 
doctrine ;  nor  can  I  perceive  any  inconvenience  which  can 
grow  out  of  it,  so  long  as  the  power  of  Congress  to  withdraw 
the  whole,  or  any  part  of  those  cases,  from  the  jurisdiction 
of  the  state  courts  is,  as  I  think  it  must  be,  admitted. 

*"'  The  practice  of  the  general  government  seems  strongly 
to  confirm  this  doctrine ;  for,  at  the  first  session  of  Congress 
which  commenced  after  the  adoption  of  the   Constitution, 
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the  judicial  system  was  formed;  and  the  exclusive  and 
concurrent  jurisdiction  conferred  upon  the  courts  created  by 
that  law  were  clearly  distinguished  and  marked :  showing 
that,  in  the  opinion  of  that  body,  it  was  not  sufficient  to  vest 
an  exclusive  jurisdiction,  where  it  was  deemed  proper, 
merely  by  a  grant  of  jurisdiction  generally.  In  particular, 
this  law  grants  exclusive  jurisdiction  to  the  circuit  courts  of 
all  crimes  and  offences  cognizable  under  the  authority  of  the 
United  States,  except  where  the  laws  of  the  United  States 
should  otherwise  provide ;  and  this  will  account  for  the 
proviso  in  the  Act  of  the  24th  of  February,  1807,  ch.  75, 
concerning  the  forgery  of  the  notes  of  the  Bank  of  the 
United  States,  '  that  nothing  in  that  act  contained  should 
be  construed  to  deprive  the  courts  of  the  individual  states  of 
jurisdiction  under  the  laws  of  the  several  states  over  offences 
made  punishable  by  that  act.'  A  similar  provision  is  to 
be  found  in  the  Act  of  the  21st  of  April,  1806,  ch.  49, 
concerning  the  counterfeiters  of  the  current  coin  of  the 
United  States.  It  is  clear  that,  in  the  opinion  of  Congress, 
this  saving  was  necessary,  in  order  to  authorize  the  exercise 
of  concurrent  jurisdiction  by  the  state  courts  over  those 
offences ;  and  there  can  be  very  little  doubt  but  that  this 
opinion  was  well  founded.  The  Judiciary  Act  had  vested  in 
the  federal  courts  exclusive  jurisdiction  of  all  offences  cog- 
nizable under  the  authority  of  the  United  States,  unless 
where  the  laws  of  the  United  States  should  otherwise  direct. 
The  states  could  not,  therefore,  exercise  a  concurrent  juris- 
diction in  those  cases,  without  coming  into  direct  collision 
with  the  laws  of  Congress.  But  by  these  savings  Congress 
did  provide  that  the  jurisdiction  of  the  federal  courts  in  the 
specified  cases  should  not  be  exclusive ;  and  the  concurrent 
jurisdiction  of  the  state  courts  was  instantly  restored,  so  far 
as,  under  state  authority,  it  could  be  exercised  by  them. 

"  There  are  many  other  Acts  of  Congress  which  permit 
jurisdiction  over  the  offences  therein  described,  to  be  exer- 
cised by  state  magistrates  and  courts ;  not,  I  presume,  be- 
cause such  permission  was  considered  to  be  necessary  under 

12 
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tlie  Constitution,  in  order  to  vest  a  concurrent  jurisdiction 
in  tliose  tribunals;  but  because,  without  it,  the  jurisdiction 
•was  exclusively  vested  in  the  national  courts  by  the  Judiciary 
Act,  and  consequently  could  not  be  otherwise  exercised  by 
the  state  courts.  For  I  hold  it  to  be  perfectly  clear,  that 
Congress  cannot  confer  jurisdiction  upon  any  courts,  but 
such  as  exist  under  the  Constitution  and  laws  of  the  United 
States,  although  the  state  courts  may  exercise  jurisdiction 
in  cases  authorized  by  the  laws  of  the  state,  and  not  pro- 
hibited by  the  exclusive  jurisdiction  of  the  federal  courts. 

"  What,  then,  is  the  real  object  of  the  law  of  Pennsylvania 
which  we  are  considering  ?  I  answer,  to  confer  authority 
upon  a  state  court-martial  to  enforce  the  laws  of  the  United 
States  against  delinquent  militia-men,  who  had  disobeyed 
the  call  of  the  President  to  enter  into  the  service  of  the 
United  States;  for  except  the  provisions  for  vesting  this 
jurisdiction  in  such  a  court,  this  act  is,  in  substance,  a  re- 
enactment  of  the  Acts  of  Congress,  as  to  the  description  of 
the  offence,  the  nature  and  extent  of  the  punishment,  and 
the  collection  and  appropriation  of  the  fines  imposed. 

"  Why  might  not  this  court-martial  exercise  the  authority 
thus  vested  in  it  by  this  law  ?  As  to  crimes  and  offences 
against  the  United  States,  the  law  of  Congress  had  vested 
the  cognizance  of  them  exclusively  in  the  federal  courts. 
The  state  courts,  therefore,  could  exercise  no  jurisdiction 
whatever  over  such  offences,  unless  where,  in  particular  cases, 
other  laws  of  the  United  States  had  otherwise  provided;  and 
wherever  such  provision  was  made,  the  claim  of  exclusive 
jurisdiction  to  the  particular  cases  was  withdrawn  by  the 
United  States,  and  the  concurrent  jurisdiction  of  the  state 
courts  was,  eo  instanti,  restored,  not  by  way  of  grant  from  the 
national  government,  but  by  the  removal  of  a  disability  before 
imposed  upon  the  state  tribunals. 

"But  military  offences  are  not  included  in  the  Act  of  Con- 
gress conferring  jurisdiction  upon  the  circuit  and  district 
courts ;  no  person  has  ever  contended  that  such  offences  are 
cognizable  before  the  common  law  courts.     The  militia  laws 
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have,  therefore,  provided,  that  the  offence  of  disobedience  to 
the  President's  call  upon  the  militia  shall  be  cognizable  by 
a  court-martial  of  the  United  States  ;  but  an  exclusive  cog- 
nizance is  not  conferred  upon  that  court,  as  it  had  been  upon 
the  common  law  courts  as  to  other  offences,  by  the  Judiciary 
Act.  It  follows,  then,  as  I  conceive,  that  jurisdiction  over 
this  offence  remains  to  be  concurrently  exercised  by  the 
national  and  state  courts-martial,  since  it  is  authorized  by 
the  laws  of  the  state,  and  not  prohibited  by  those  of  the 
United  States.  Where  is  the  repugnance  of  the  one  law  to 
the  other  ?  The  jurisdiction  was  clearly  concurrent  over 
militia-men,  not  engaged  in  the  service  of  the  United  States ; 
and  the  Acts  of  Congress  have  not  disturbed  this  state  of 
things,  by  asserting  an  exclusive  jurisdiction.  They  certainly 
have  not  done  so  in  terms ;  and  I  do  not  think  that  it  can  be 
made  out  by  any  fair  construction  of  them.  The  Act  of  1795 
merely  declares  that  this  offence  shall  be  tried  by  a  couH- 
martial.  This  was  clearly  not  exclusive ;  but,  on  the  con- 
trary, it  would  seem  to  import,  that  such  court  might  be  held 
under  national,  or  state  authority. 

"  The  Act  of  1814  does  not  render  the  jurisdiction  neces- 
sarily exclusive.  It  provides,  that  courts-martial  for  the  trial 
of  militia,  drafted  and  called  forth,  shall,  ivhen  necessary,  be 
appointed,  held,  and  conducted,  in  the  manner  prescribed  by 
the  rules  of  war. 

"  If  the  mere  assignment  of  jurisdiction  to  a  particular 
court,  does  not  necessarily  render  it  exclusive,  as  I  have 
already  endeavored  to  prove,  then  it  would  follow,  that  this 
law  can  have  no  such  effect ;  unless,  indeed,  there  is  a  diffe- 
rence in  this  respect  between  the  same  language,  when  ap- 
plied to  military,  and  to  civil  courts  ;  and  if  there  be  a  diffe- 
rence, I  have  not  been  able  to  perceive  it.  But  the  law  uses 
the  expression  'when  necessary.'  How  is  this  to  be  under- 
stood ?  It  may  mean,  I  acknowledge,  whenever  there  are 
delinquents  to  try ;  but,  surely,  if  it  import  no  more  than 
this,  it  was  very  unnecessarily  used,  since  it  ayouM  have  been 
sufficient  to  say,  that  courts-martial  for  the  trial  of  militia 
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called  into  service,  should  be  formed  and  conducted  in  the 
manner  prescribed  by  the  law.  The  Act  of  1795  had  declared 
who  wore  liable  to  be  tried,  but  had  not  said  with  precision 
before  what  court  the  trial  should  be  had.  This  act  describes 
the  court ;  and  the  two  laws  being  construed  together,  would 
seem  to  mean  that  every  such  delinquent  as  is  described  in 
the  Act  of  1795,  should  pay  a  certain  fine,  to  be  determined 
and  adjudged  by  a  court-martial,  to  be  composed  of  militia 
oflBccrs.  to  be  appointed  and  conducted  in  the  manner  pre- 
scribed by  the  articles  of  war.  These  words,  tvhen  necessary, 
have  no  definite  meaning,  if  they  are  confined  to  the  existence 
of  cases  for  trial  before  the  court.  But  if  they  be  construed 
(as  I  think  they  ought  to  be),  to  apply  to  trials  rendered 
necessary  by  the  omission  of  the  states  to  provide  for  state 
courts-martial  to  exercise  a  jurisdiction  in  the  case,  or  of 
Buch  courts  to  take  cognizance  of  them,  when  so  authorized, 
they  have  an  important,  and  a  useful  meaning.  If  the  state 
court-martial  proceeds  to  take  cognizance  of  the  cases,  it 
may  not  appear  necessary  to  the  proper  officer  in  the  service 
of  the  United  States,  to  summon  a  court  to  try  the  same 
cases  ;  if  they  do  not,  or  for  want  of  authority  cannot  try 
them,  then  it  may  be  deemed  necessary  to  convene  a  court- 
martial  under  the  articles  of  war,  to  take  and  to  exercise  the 
jurisdiction. 

"  There  arc  two  objections  which  were  made  by  the  plain- 
tiff's counsel  to  the  exercise  of  jurisdiction  in  this  case  by 
the  state  court-martial  Avhich  remain  to  be  noticed : 

"  1.  It  was  contended,  that,  if  the  exercise  of  this  juris- 
diction be  admitted,  that  the  sentence  of  the  court  would 
either  oust  the  jurisdiction  of  the  United  States'  court- 
martial,  or  might  subject  the  accused  to  be  twice  tried  for 
the  same  offence.  To  this  I  answer,  that,  if  the  jurisdiction 
of  the  two  courts  be  concurrent,  the  sentence  of  cither  court, 
either  of  conviction  or  acquittal,  might  be  pleaded  in  bar  of 
the  prosecution  before  the  other,  as  much  so  as  the  judgment 
of  a  state  court,  in  a  civil  case  of  concurrent  jurisdiction, 
may  be  pleaded  in  bar  of  an  action  for  the  same  cause,  insti- 
tuted in  a  circuit  court  of  the  United  States. 
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"Another  objection  is,  that  if  the  state  court-martial 
had  authority  to  try  these  men,  the  Governor  of  that  state, 
in  case  of  conviction,  might  have  pardoned  them.  I  am  by 
no  means  satisfied  that  he  could  have  done  so ;  but,  if  he 
could,  this  would  only  furnish  a  reason  why  Congress  should 
vest  the  jurisdiction  in  these  cases  exclusively  in  a  court- 
martial  acting  under  the  authority  of  the  United  States. 

"Upon  the  whole,  I  am  of  opinion,  after  the  most  labo- 
rious examination  of  this  delicate  question,  that  the  state 
court-martial  had  a  concurrent  jurisdiction  with  the  tribunal 
pointed  out  by  the  Acts  of  Congress  to  try  a  militia-man  who 
had  disobeyed  the  call  of  the  President,  and  to  enforce  the 
laws  of  Congress  against  such  delinquent;  and  that  this 
authority  will  remain  to  be  so  exercised  until  it  shall  please 
Congress  to  vest  it  exclusively  elsewhere,  or  until  the  State 
of  Pennsylvania  shall  withdraw  from  their  court-martial  the 
authority  to  take  such  jurisdiction.  At  all  events,  this  is 
not  one  of  those  clear  cases  of  repugnance  to  the  Consti- 
tution of  the  United  States,  where  I  should  feel  myself  at 
liberty  to  declare  the  law  to  be  unconstitutional ;  the  sentence 
of  the  court  coram  non  judice;  and  the  judgment  of  the 
Supreme  Court  of  Pennsylvania  erroneous  on  these  grounds." 

§  136.  It  will  be  perceived,  that  in  this  opinion  it  was  held 
that  the  Acts  of  Congress  had  not  asserted  any  exclusive 
jurisdiction,  either  expressly  or  by  fair  implication ;  that  they 
merely  directed  the  offence  to  be  tried  by  a  court-martial; 
and  that  they  therefore  imported  that  such  court  might  be 
held  under  national  or  state  authority.  The  case  is  there- 
fore an  authority  for  the  position,  that  when  an  Act  of  Con- 
gress, passed  in  pursuance  of  a  constitutional  power,  has 
created  an  offence,  and  prescribed  its  punishment,  but  has 
not  expressly  directed  that  it  shall  be  tried  in  a  national 
tribunal,  a  state  court  may  entertain  jurisdiction  and 
enforce  the  penalty.  But  it  must  be  admitted,  that  the 
reasoning  of  the  court  which  led  to  this  conclusion,  is  far 
from   being   satisfactory.      The  judgment  of  the  court  is 
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placed  expressly  upon  the  ground  that  the  law  of  Pennsyl- 
vania, so  far  as  it  undertook  to  legislate  upon  the  same 
subject,  was  repugnant  to  the  constitutional  legislation  of 
Congress ;  and,  therefore,  the  law  which  the  state  court 
undertook  to  enforce,  was  not  the  state  law,  but  the  Acts  of 
Congress.  The  latter,  it  is  true,  did  not  in  terms  create  an 
exclusive  jurisdiction,  and  therefore,  it  is  said,  the  jurisdiction 
of  the  state  courts,  as  well  as  those  of  the  Union,  attached 
to  the  case.  But  the  question  is,  whether,  under  the  pro- 
visions of  the  Constitution  of  the  United  States,  where  a  law 
of  the  United  States  creates  an  offence  and  directs  it  to  be 
punished  in  a  court-martial,  it  is  not  necessarily  implied  that 
the  court-martial  is  to  be  one  held  under  national  authority; 
in  other  words,  whether  there  can  be  any  implication  in  favor 
of  the  jurisdiction  of  state  courts,  in  cases  which  arise 
directly  under  a  law  of  the  United  States,  and  Avhich  do  not 
exist  but  by  reason  of  such  a  law,  even  where  Congress  does 
not  expressly  make  the  jurisdiction  exclusive. 

§  137.  The  provision  of  the  Constitution,  that  all  cases 
which  arise  under  the  laws  of  the  United  States  shall  belong 
to  the  judicial  power  of  the  United  States,  may  be  supposed 
to  make  it  necessary  that  in  the  creation  of  offences  and  the 
enactment  of  penalties.  Congress  should  look  solely  to  tri- 
bunals of  their  own  creation  for  the  means  of  adjudication 
and  punishment  ;  and  this  provision,  therefore,  would  seem 
to  render  it  necessary,  in  cases  where  Congress  have  not 
expressly  declared  an  exclusive  jurisdiction,  to  adopt  a  pre- 
sumption in  favor  of  the  exclusive  jurisdiction  of  the  national 
tribunals,  ratlier  than  a  presumption  in  favor  of  tlic  concur- 
rent jurisdiction  of  state  tribunals.  The  latter  presumption 
can,  in  such  a  case,  borrow  no  force  from  an  antecedent 
jurisdiction  in  the  state  courts,  for  no  such  antecedent  juris- 
diction existed,  in  cases  which  arise  directly  under  a  law  of 
the  United  States,  and  where  the  law  of  the  United  States 
is  sought  to  be  enforced.* 


*  Mr,  Justice  Sturj,  who  dissented  from  the  opiuiou  of  a  majority  of 
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§  138.  To  say  that  the  states  have  the  power  of  legislating 
upon  the  same  subject,  and  that  their  legislation  will  stand, 

tlie  court  in  Houston  v.  Moore,  held  that  the  Act  of  Congress  which 
directed  the  offence  to  be  tried  by  a  court-martial,  was  necessarily  exclu 
sive.  The  following  extract  from  his  opinion  will  throw  much  light  upon 
the  subject:  "In  the  remarks  which  have  already  been  made,  the  an- 
swer to  another  proposition  stated  by  the  defendant  is  necessarily  in- 
cluded. The  offence  to  which  the  penalties  are  annexed  in  the  4th  sec- 
tion of  the  Act  of  1795,  is  not  an  offence  against  state  authority,  but 
against  the  United  States,  created  by  a  law  of  Congress,  in  virtue  of  a 
constitutional  authority,  and  punishable  by  a  tribunal  which  it  has 
selected,  and  which  it  can  change  at  its  pleasure. 

"  That  tribunal  is  a  court-martial ;  and  the  defendant  contends,  that 
as  no  exfjlanatory  terms  are  added,  a  state  court-martial  is  necessarily 
intended,  because  the  laws  of  the  Union  have  not  effectually  created  any 
court-martial,  which,  sitting  under  the  authority  of  the  United  States, 
can  in  all  cases  try  the  offence.     It  will  at  once  be  seen  that  the  Act  of 
1795  has  not  expressly  delegated  cognizance  of  the  offence  to  the  state 
court-martial,  and  the  question  naturally  arises,  in  what  manner,  then, 
can  it  be  claimed  ?     When  a  military  offence  is  created  by  an  Act  of 
Congress  to  be  punished  by  a  court-martial,  how  is  such  an  act  to  be  in- 
terpreted ?     If  a  similar  clause  were  in  a  state  law,  we  should  be  at  no 
loss  to  give  an  immediate  and  definite  construction  to  it,  viz.,  that  it 
pointed  to  a  state  court-martial.     And  why  ?     Because  the  offence  being 
created  by  state  legislation,  to  be  executed  for  state  purposes,  must  be 
supposed  to  contemplate  in  its  execution  such  tribunals  as  the  state  may 
erect,  and  control,  and  confer  jurisdiction  upon.     A  state  legislature 
cannot  be  presumed  to  legislate  as  to  foreign  tribunals,  but  must  be  sup- 
posed to  speak  in  reference  to  those  which  may  be  reached  by  its  own 
sovereignty.     Precisely  the  same  reasons  must  apply  to  the  construction 
of  a  law  of  the  United  States.     The  object  of  the  law  being  to  provide 
for  the  exercise  of  a  power  vested  in  Congress  by  the  Constitution,  what- 
ever is  directed  to  be  done  must  be  supposed  to  be  done,  unless  the  con- 
trary be  expressed,  under  the  authority  of  the  Union.     When,  then,  a 
court-martial  is  spoken  of  in  general  terms  in  the  Act  of  1795,  the  rea- 
sonable interpretation  is,  that  it  is  a  court-martial  to  be  organized  under 
the  authority  of  the  United  States — a  court-martial  whom  Congress  may 
convene  and  regulate.     There  is  no  pretence  to  say  that  Congress  can 
compel  a  state  court-martial  to  convene  and  sit  in  judgment  on  such  of- 
fence.    Such  an  authority  is  nowhere  confided  to  it  by  the  Constitution. 
Its  power  is  limited  to  the  few  cases  already  specified,  and  these,  most 
assuredly,  do  not  embrace  it ;  for  it  is  not  an  implied  power  necessary 
or  proper  to  carry  into  effect  the  given  powers.     The  nation  may  orga- 
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unless  repugnant  to  the  legislation  of  Congress,  seems  to 
have  no  tendency  to  settle  this  question ;  for  it  is  not  the 

nize  its  own  tribunals  for  this  purpose ;  and  it  has  no  necessity  to  resort 
to  other  tribunals  to  enforce  its  rights.  If  it  do  not  choose  to  organize 
such  tribunals,  it  is  its  own  fault ;  but  it  is  not,  therefore,  imperative  upon 
a  state  tribunal  to  volunteer  in  its  service.  The  6th  section  of  the  same 
act  comes  in  aid  of  this  most  reasonable  construction.  It  declares  that 
courts-martial  for  the  trial  of  militia  shall  be  composed  of  militia  officers 
only,  which  plainly  shows  that  it  supposed  that  regular  troops  and  officers 
were  in  the  same  service ;  and  yet  it  is  as  plain  that  this  provision  would 
be  superfluous,  if  state  courts-martial  were  solely  intended,  since  the 
state  do  not  keep,  and  ordinarily  have  no  authority  to  keep,  regular 
troops,  but  are  bound  to  confine  themselves  to  militia.  It  might,  with  as 
much  propriety,  be  contended  that  the  courts-martial  for  the  trial  of 
militia  under  the  97th  article  of  the  rules  and  articles  of  war,  are  to  be 
state  courts-martial.  The  language  of  that  article,  so  far  as  respects 
this  point,  is  almost  the  same  with  the  clause  now  under  consideration. 

"As  to  the  argument  itself,  upon  which  the  defendant  erects  his  con- 
struction of  this  part  of  the  act,  its  solidity  is  not  admitted.  It  does  not 
follow,  because  Congress  have  neglected  to  provide  adequate  means  to 
enforce  their  laws  that  a  resulting  trust  is  reposed  in  the  state  tribunals 
to  enforce  them.  If  an  offence  be  created  of  which  no  court  of  the 
United  States  has  a  vested  cognizance,  the  state  court  may  not,  there- 
fore, assume  jurisdiction,  and  punish  it.  It  cannot  be  pretended  that  the 
states  have  retained  any  power  to  enforce  fines  and  penalties  created  by 
the  laws  of  the  United  States  in  virtue  of  their  general  sovereignty ;  for 
that  sovereignty  did  not  originally  attach  on  such  subjects.  They  sprung 
from  the  Union,  and  had  no  previous  existence.  It  would  be  a  strange 
anomaly  in  our  national  jurisprudence  to  hold  the  doctrine,  that  because 
a  iietv  power,  created  by  the  Constitution  of  the  United  States,  was  not 
exercised  to  its  full  extent,  therefore  the  states  might  exercise  it  by  a  sort 
of  process  in  aid.  For  instance,  because  Congress  decline  'to  borrow 
money  on  the  credit  of  the  United  States,'  or  '  to  constitute  tribunals  in- 
ferior to  the  Supreme  Court,'  or  '  to  make  rules  for  the  government  and 
regulation  of  the  land  and  naval  forces,'  or  exercise  either  of  them  de- 
fectively, that  a  state  might  step  in,  and  by  its  legislation  supply  those 
defects,  or  assume  a  general  jurisdiction  on  these  subjects.  If,  there- 
fore, it  be  conceded  that  Congress  have  not  as  yet  legislated  to  the  extent 
of  organizing  courts-martial  for  the  trial  of  offi^nces  created  by  the  Act 
of  1795,  it  is  not  conceded  that  therefore  state  courts-martial  may,  in 
virtue  of  state  laws,  exercise  the  authority,  and  punish  offenders.  Con- 
gress may  hereafter  supply  such  defects,  and  cure  all  inconveniences. 

"  It  is  a  general  principle,  too,  in  the  policy,  if  not  the  customary  law 
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state  law  that  is  sought  to  be  enforced,  but  the  law  of  Con- 
gress.    The  states  may  perhaps  constitutionally  punish  the 


of  nations,  that  no  nation  is  bound  to  enforce  the  penal  laws  of  another 
within  its  own  dominions.  The  authority  naturally  belongs,  and  is  con- 
fided, to  the  tribunals  of  the  nation  creating  the  offences.  In  a  govern- 
ment formed  like  ours,  where  there  is  a  division  of  sovereignty,  and,  of 
course,  where  there  is  a  danger  of  collision  from  the  near  approach  of 
powers  to  a  conflict  with  each  other,  it  would  seem  a  peculiarly  safe  and 
salutary  rule  that  each  government  should  be  left  to  enforce  its  own 
penal  laws  in  its  own  tribunals.  It  has  been  expressly  held  by  this 
court,  that  no  part  of  the  criminal  jurisdiction  of  the  United  States  can, 
consistently  with  the  Constitution,  be  delegated  by  Congress  to  state 
tribunals,  and  there  is  not  the  slightest  inclination  to  retract  that 
opinion.  The  judicial  power  of  the  Union  clearly  extends  to  all  such 
cases.  No  concurrent  power  is  retained  by  the  states,  because  the  sub- 
ject-matter derives  its  existence  from  the  Constitution  ;  and  the  authority 
of  Congress  to  delegate  it  cannot  be  implied,  for  it  is  not  necessary  or 
proper  in  any  constitutional  sense.  But  even  if  Congress  could  delegate 
it,  it  would  still  remain  to  be  shown  that  it  had  so  done.  "We  have  seen 
that  this  cannot  be  correctly  deduced  from  the  Act  of  1Y95  ;  and  we  are, 
therefore,  driven  to  decide,  whether  a  state  can,  without  such  delegation, 
constitutionally  assume  and  exercise  it. 

"  It  is  not,  however,  admitted,  that  the  laws  of  the  United  States  have 
not  enabled  courts-martial  to  be  held  under  their  own  authority  for  the 
trial  of  these  offences,  at  least  when  there  are  militia  officers  acting  in 
service  in  conjunction  with  regular  troops.  The  97th  article  of  war 
gives  an  authority  for  the  trial  of  militia  in  many  cases  ;  and  the  Act  of 
the  18th  of  April,  1814  (which  has  now  expired),  provided,  as  we  have 
already  seen,  for  cases  where  the  militia  was  acting  alone.  To  what 
extent  these  laws  applied  is  not  now  necessary  to  be  determined.  The 
subject  is  introduced  solely  to  prevent  any  conclusion  that  they  are 
deemed  to  be  wholly  inapplicable.  Upon  the  whole,  I  am  of  opinion, 
that  the  courts-martial  intended  by  the  Act  of  1795,  are  not  state  courts- 
martial,  but  those  of  the  United  States ;  and  this  is  the  same  construc- 
tion which  has  been  already  put  upon  the  same  Act  by  the  Supreme 
Court  of  Pennsylvania. 

"  What,  then,  is  the  state  of  the  case  before  the  court  ?  Congress,  by 
a  law,  declares  that  the  officers  and  privates  of  the  militia  who  shall, 
when  called  forth  by  the  President,  fail  to  obey  his  orders,  shall  be  liable 
to  certain  penalties,  to  be  adjudged  by  a  court-martial  convened  under 
its  own  authority.  The  legislature  of  Pennsylvania  inflict  the  same 
penalties  for  the  same  disobedience,  and  direct  these  penalties  to  be 
adjudged  by  a  state  court-martial    called   exclusively  under  its   own 
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counterfeiting  of  tlie  coin,  or  the  robbery  of  tlic  mail  of  the 
United   States,  by  enactments  -wliicli  make  them  offences 

authority.  The  oflfence  is  created  by  a  law  of  the  United  States,  and  is 
solely  against  their  authority,  and  made  punishable  in  a  specific  manner; 
the  legislature  of  Pennsylvania,  without  the  assent  of  the  United  States, 
insist  upon  being  an  auxiliary,  nay,  as  the  defendant  contends,  a  princi- 
pal, if  not  a  paramount  sovereign  in  its  execution.  This  is  the  real 
state  of  the  case ;  and  it  is  said,  without  the  slightest  disrespect  for  the 
legislature  of  Pennsylvania,  who,  in  passing  this  Act,  were,  without 
question,  governed  by  the  highest  motives  of  patriotism,  public  honor, 
and  fidelity  to  the  Union.  If  it  has  transcended  its  legitimate  authority, 
it  has  committed  an  unintentional  error,  which  it  will  be  the  first  to 
repair,  and  the  last  to  vindicate.  Our  duty  compels  us,  however,  to 
compare  the  legislation,  and  not  the  intention,  with  the  standard  of  the 
Constitution. 

"  It  has  not  been  denied,  that  Congress  may  constitutionally  delegate 
to  its  own  courts  exclusive  jurisdiction  over  cases  arising  under  its  own 
laws.  It  is,  too.  a  general  principle  in  the  construction  of  statutes,  that 
where  a  penalty  is  prescribed  to  be  recovered  in  a  special  manner  in  a 
special  court,  it  excludes  a  recovery  in  any  other  mode  or  court.  The 
language  is  deemed  expressive  of  the  sense  of  the  legislature,  that  the 
jurisdiction  shall  be  exclusive.  In  such  a  case,  it  is  a  violation  of  the 
statute  for  any  other  tribunal  to  assume  jurisdiction.  If,  then,  we  strip 
the  case  before  the  court  of  all  unnecessary  appendages,  it  presents  this 
point,  that  Congress  had  declared  that  its  own  courts-martial  shall  have 
exclusive  jurisdiction  of  the  offence ;  and  the  State  of  Pennsjdvania 
claims  a  right  to  interfere  with  that  exclusive  jurisdiction,  and  to  decide 
in  its  own  courts  upon  the  merits  of  every  case  of  alleged  delinquency. 
Can  a  more  direct  collision  with  the  authority  of  the  United  States  be 
imagined  ?  It  is  an  exercise  of  concurrent  authority  where  the  laws  of 
Congress  have  constitutionally  denied  it.  If  an  Act  of  Congress  be  the 
supreme  law  of  the  land,  it  cannot  be  made  more  binding  by  an  affirma- 
tive re-enactment  of  the  same  act  by  a  state  legislature.  The  latter 
must  be  merely  inoperative  and  void ;  for  it  seeks  to  give  sanction  to 
that  which  already  possesses  the  highest  sanction. 

"What  are  the  consequences,  if  the  state  legislation  in  the  present  case 
be  constitutional  ?  In  the  first  place,  if  the  trial  in  the  state  court- 
martial  be  on  the  merits  and  end  in  a  condemnation  or  acquittal,  one  of 
two  things  must  follow,  either  that  the  United  States'  court-martial  are 
thereby  devested  of  their  authority  to  try  the  same  case,  in  violation  of 
the  jurisdiction  confided  to  them  by  Congress,  or  that  the  delinquents 
are  liable  to  be  twice  tried  and  punished  for  the  same  offence, 
against  the  manifest  intent  of  the  Act  of  Congress,  the  principles  of  the 
common  law,  and  the  genius  of  our  free  government.  In  the  next  place,  it 
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against  state  laws  ;  and  while  such  legislation  is  not  repug- 
nant to  the  legislation  of  Congress  on  the  same  subjects,  it 

is  not  perceived  liow  the  right  of  the  President  to  pardon  the  offence 
can  be  effectually  exerted ;  for  if  the  state  legislature  can,  as  the  defen- 
dant contends,  by  its  own  enactment,  make  it  a  state  offence,  the  par- 
doning power  of  the  state  can  alone  purge  away  such  an  offence.  The 
President  has  no  authority  to  interfere  in  such  a  case.  In  the  next 
place,  if  the  state  can  re-enact  the  same  penalties,  it  may  enact  penalties 
substantially  different  for  the  same  offence,  to  be  adjudged  in  its  own 
courts.  If  it  possess  a  concurrent  power  of  legislation,  so  as  to  make 
it  a  distinct  state  offence,  what  punishments  it  shall  impose  must  depend 
upon  its  own  discretion.  In  the  exercise  of  that  discretion,  it  is  not 
liable  to  the  control  of  the  United  States.  It  may  exact  more  severe  or 
more  mild  punishments  than  those  declared  by  Congress.  And  thus  an 
oflfence  originally  created  by  the  laws  of  the  United  States,  and  growing 
out  of  their  authority,  may  be  visited  with  penalties  utterly  incompatible 
with  the  intent  of  the  national  legislature.  It  may  be  said  that  state 
legislation  cannot  be  thus  exercised,  because  its  concurrent  power  must 
be  in  subordination  to  that  of  the  United  States.  If  this  be  true  (it  is 
believed  to  be  so),  then  it  must  be  upon  the  ground  that  the  offence 
cannot  be  made  a  distinct  state  offence,  but  is  exclusively  created  by  the 
laws  of  the  United  States,  and  is  to  be  tried  and  punished  as  Congress 
has  directed,  and  not  in  any  other  manner  or  to  any  other  extent.  Yet 
the  argument  of  the  defendant's  counsel  might  be  here  urged,  that  the 
state  law  was  merely  auxiliary  to  that  of  the  United  States ;  and  that  it 
sought  only  to  enforce  a  public  duty  more  effectually  by  other  penalties, 
in  aid  of  those  prescribed  by  Congress.  The  repugnancy  of  such  a 
state  law  to  the  national  authority  would,  nevertheless,  be  manifest, 
since  it  would  seek  to  punish  an  offence  created  by  Congress  differently 
from  the  declared  will  of  Congress.  And  the  repugnancy  is  not,  in  my 
judgment,  less  manifest,  where  the  state  law  undertakes  to  punish  an 
offence  by  a  state  court-martial,  which  the  law  of  the  United  States 
confines  to  the  jurisdiction  of  a  national  court-martial. 

"  The  present  case  has  been  illustrated  in  the  argument  of  the  defen- 
dant's counsel,  by  a  reference  to  cases  in  which  state  courts  under  state 
laws  exercise  a  concurrent  jurisdiction  over  offences  created  and 
punished  by  the  laws  of  the  United  States.  The  only  case  of  this 
description,  which  has  been  cited  at  the  bar,  is  the  forgery  of  notes  of 
the  Bank  of  the  United  States,  which,  by  an  Act  of  Congress,  was 
punished  by  fine  and  imprisonment,  and  which,  under  state  laws,  has 
also  been  punished  in  some  state  courts,  and  particularly  in  Pennsyl- 
vania. In  respect  to  this  case,  it  is  to  be  recollected,  that  there  is  an 
express  proviso  in  the  Act  of  Congress,  that  nothing  in  that  Act  should 
be  construed  to  deprive  the  state  courts  of  their  jurisdiction  under  the 
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may  stand.  But,  because  a  state  court  may  thus  la^Yfully 
take  cognizance  of  an  oflFcnce  against  a  law  of  the  state,  it 
does  not  follow  that  it  can  enforce  a  law  of  the  United  States 
as  such.  The  antecedent  jurisdiction  of  the  state  over  the 
same  subject,  or  its  power  to  try  and  punish  offences  against 
its  own  laws,  has  no  tendency  to  show  that  it  had  an  ante- 
cedent jurisdiction  to  try  and  punish  ofiences  against  the 
laws  of  the  United  States.' 

state  laws  over  the  offences  declared  punishable  by  that  act.  There  is 
no  such  proviso  in  the  Act  of  1795,  and,  therefore,  there  is  no  complete 
analogy  to  support  the  illustration. 

"  That  there  are  cases  in  which  an  offence  particularly  aimed  against 
the  laws  or  authority  of  the  United  States  may,  at  the  same  time,  be 
directed  against  state  authority  also,  and  thus  be  within  the  legitimate 
reach  of  state  legislation,  in  the  absence  of  national  legislation  on  the 
same  subject,  I  pretend  not  to  aflirm,  or  to  deny.  It  will  be  sufficient  to 
meet  such  a  case  when  it  shall  arise.  But  that  an  offence  against  the 
constitutional  authority  of  the  United  States  can,  after  the  national 
legislature  has  provided  for  its  trial  and  punishment,  be  cognizable 
in  a  state  court,  in  virtue  of  a  state  law,  creating  a  like  offence 
and  defining  its  punishment,  without  the  consent  of  Congress,  I 
am  very  far  from  being  ready  to  admit.  It  seems  to  me,  that  such 
an  exercise  of  state  authority  is  completely  open  to  the  groat  objec- 
tions which  are  presented  in  the  case  before  us.  Take  the  case  of  a 
capital  offence,  as,  for  instance,  treason  against  the  United  States :  can 
a  state  legislature  vest  its  own  courts  with  jurisdiction  over  such  an 
offence,  and  punish  it  either  capitally  or  otherwise?  Can  the  national 
courts  be  ousted  of  their  jurisdiction  by  a  trial  of  the  offender  in  a  state 
court  ?  Would  an  acquittal  in  a  state  court  be  a  good  bar  upon  an 
indictment  for  the  offence  in  the  national  courts  ?  Can  the  offenders, 
against  the  letter  of  the  Constitution  of  the  United  States,  '  be  subject 
for  the  same  offence,  to  be  twice  put  in  jeopardy  of  life  or  limb?' 
These  are  questions  which,  it  seems  to  me,  ai-e  exceedingly  difficult  to 
answer  in  the  affirmative.  The  case,  then,  put  by  the  defendant's 
counsel  clears  away  none  of  the  embarrassments  which  surround  their 
construction  of  the  case  at  the  bar  of  the  court. 

"Upon  the  whole,  with  whatever  reluctance,  I  feel  myself  bound  to 
declare,  that  the  clauses  of  the  militia  act  of  Pennsylvania,  now  in 
question,  are  repugnant  to  the  constitutional  laws  of  Congress  on  the 
same  subject,  and  are  utterly  void;  and  that,  therefore,  the  judgment  of 
the  state  court  ought  to  be  reversed.  In  this  opinion  I  have  the  concur- 
rence of  one  of  my  brethren."  5  Wheaton,  47-7G. 
'  See  1  Kent's  Com.,  Lcc.  XVIII.,  p.  404. 


DISTRIBUTION   AND   EXERCISE    OF   JUDICIAL    POWER.      189 

§  139.  This  subject  is  one  of  no  inconsiderable  practical 
importance,  for  there  are  important  rights  which  spring 
directly  from  the  legislation  of  Congress,  in  regard  to  which 
an  exclusive  original  jurisdiction  has  not  always  been  vested, 
by  express  terms,  in  the  courts  of  the  United  States,  and 
where  the  question  as  to  the  existence  of  such  an  exclusive 
jurisdiction  depends  upon  the  implications  to  be  derived 
from  the  nature  and  objects  of  the  judicial  power,  as  esta- 
blished by  the  Constitution.  Take,  for  instance,  the  cases 
arising  under  the  Patent  and  Copyright  laws.  The  earlier 
patent  acts  did  not,  in  express  terms,  confer  an  exclu- 
sive jurisdiction  upon  the  courts  of  the  United  States.-^ 
The  language  of  the  more  recent  acts  seems  to  create  an 
exclusive  jurisdiction,  since  they  declare  that  "  all  actions, 
suits,  controversies,  and  cases  arising  under  any  law  of  the 
United  States,  granting  or  confirming  to  inventors,  &c., 
shall  be  originally  cognizable,  as  well  in  equity  as  at  law,  by 
the  Circuit  Courts  of  the  United  States,"  &c.^  But  this 
language  is  only  a  repetition  of  the  term  used  in  the  Consti- 
tution, which  declares  that  "all  cases"  arising  under  the 
laws  of  the  United  States  shall  belong  to  the  judicial  power. 
It  may  be  said  that  the  Constitution  leaves  to  the  discretion 
of  Congress  to  employ  an  original  jurisdiction  or  not,  ac- 
cording to  its  discretion,  and  that,  when  it  has  created  an 
original  jurisdiction,  and  has  declared  that  "all"  cases  arising 
under  a  particular  law  or  class  of  laws  shall  be  cognizable 
therein,  the  intention  to  make  an  exclusive  jurisdiction  is 
sufficiently  manifested. 

§  140.  But  in  respect  to  the  copyright  laws,  there  is  this 
peculiarity :  that  while  the  Act  of  Feb.  15, 1819,  declares  that 
"  the  Circuit  Courts  of  the  United  States  shall  have  original 
cognizance,  &c.,  of  all  actions,  &c.,  arising  under  any  law  of 
the  United  States,  granting  or  confirming  to  autliors  or  in- 
ventors, the  exclusive  right  to  their  respective  Avritings,  inven- 

>  Act  of  April  10,  1790,  H  5  Act  of  Feb.  21,  1793,  ^  5. 
2  Act  of  Feb.  19,  1819  ;  Act  of  July  4,  1836,  §  17. 
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tions,  and  discoveries,"  &c.,  the  subsequent  Act  of  Feb.  3, 
1831,  directs  the  penalties  and  forfeitures,  Avhich  it  establishes, 
"to  be  recovered  in  any  court  having  competent  jurisdiction 
thereof."  "Whether  this  seeming  discrepancy  in  legislative 
intention  is  to  be  removed,  by  a  construction  -which  will  con- 
fine the  latter  expression  of  "  courts  of  competent  jurisdic- 
tion" to  the  courts  designated  by  the  former  act,  as  those 
•VNhich  are  to  exercise  jurisdiction  in  all  cases  arising  under 
the  copyright  laws,  is  the  question  presented  by  this  legis- 
lation. 

§  141.  But,  however  this  may  bo,  it  cannot  be  doubted 
that  when  a  right  arises  exclusively  under   a   law  of  the 
United  States,  passed  in  pursuance  of  a  power  conferred  by 
the  Constitution,  cognizance  of  all  cases,  of  which  the  right 
thus  created  forms  the  basis  of  the  controversy,  belongs  to 
the  judicial  power  of  the  United   States.^     Cases  of  this 
description,    besides    those    already   mentioned,    arc    those 
which  arise  under  the  clause  in  the  act  incorporating  the 
Bank   of  the   United  States,  which  gave  it  a  right  to  sue 
in   the    Circuit    Courts ;    cases    where    the    officers   of  the 
United  States  are  authorized  by  Act  of  Congress  to  sue  in 
their  own  names  in  the  courts  of  the  United  States  ;  and  in 
general,  cases  where  suits  for  penalties  arc  authorized  to  be 
brou'dit  in  the  names  of  individuals  in  the  courts  of  the  United 
States.^     In  all  these  cases,  where  Congress  have  created 
an  original  jurisdiction  in  the  federal  tribunals,  but  have  not 
in  terms  declared,  as  they  might  have  done,  that  it  is  to  be 
exclusive  of  the  state  courts,  the  question  whether  the  state 
courts  have  a  concurrent  jurisdiction,  depends  primarily  upon 
the  consideration,  whether  they  had  jurisdiction  originally 
over  the  subject-matter,  and  secondarily,  upon  the  considera- 
tion, whether  they  can  exercise  jurisdiction  consistently  Avith 
the  objects  and  purposes  with  which  this  class  of  cases  have 
been  placed  within  the  judicial  power  of  the  United  States, 
after  Congress  have  extended  that  power  to  them  in  the  form 

>  Osborn  v.  The  United  States  Bank,  9  Wheat.  Y38.  ^  Ibid. 
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of  original  jurisdiction.'  As  to  the  first  consideration,  it  is 
not  easy  to  say,  that  the  state  courts  had  an  antecedent  juris- 
diction in  cases  which  spring  directly  from  the  legislation  of 
Congress ;  and  as  to  the  second  ground,  although  the  requi- 
sition of  the  Constitution  would  be  satisfied,  by  extending 
the  appellate  power  to  these  cases,  yet,  when  Congress  have 
seen  fit  also  to  extend  to  them  the  original  jurisdiction,  the 
question  is,  whether  that  jurisdiction  must  not  be  held  to 
extend  to  all  the  cases  of  the  class,  and  thus,  by  implication, 
to  exclude  a  concurrent  jurisdiction  of  the  state  courts.^ 

'  Mr.  Chancellor  Kent,  after  a  short  review  of  the  cases  of  Martin  v. 
Hunter  and  Houston  v.  Moore,  lays  down  the  position,  that  "  the  concur- 
rent jurisdiction  of  the  state  courts  depends  altogether  upon  the  jileasure 
of  Congress,  and  may  be  revoked  and  extinguished  whenever  they  think 
proper,  in  every  case  in  which  the  subject-matter  can  constitutionally  be 
made  cognizable  in  the  federal  courts ;  and  that,  without  an  express  pro- 
vision to  the  contrary,  the  state  courts  will  retain  a  concurrent  jurisdic- 
tion in  all  cases  where  they  had  jurisdiction  originally  over  the  subject- 
matter."     1  Kent's  Com.,  Lect.  XVUI.,  p.  400. 

^  In  Cohens  v.  Virginia,  Mr.  Ch.  Justice  Marshall  seems  to  have  given 
to  the  words  "  all  cases,"  in  the  3d  Article  of  the  Constitution,  a  force 
which  makes  original  jurisdiction  necessarily  exclusive.  In  commenting 
on  these  words  as  applied  to  the  original  jurisdiction  of  the  Supreme 
Court,  he  intimates  that  they  make  the  jurisdiction  of  that  court  exclu- 
sive- of  all  other  courts.  Now  these  words  are  apj^lied  to  the  whole 
judicial  power,  as  well  as  to  the  original  jurisdiction  of  the  Supreme 
Court ;  and  although  it  is  left  to  Congress  to  distribute  so  much  of  the 
original  jurisdiction  as  the  Constitution  has  not  itself  vested,  if  the 
original  jurisdiction  which  the  Constitution  has  vested  is  made  exclusive 
by  these  words,  it  would  seem  to  follow  that  that  part  of  the  original 
jurisdiction  which  is  left  to  be  vested  by  Congress,  must,  by  the  same 
words,  be  made  equally  exclusive.  The  following  is  the  passage  referred 
to.  "  So  too,  in  the  same  clause,  the  jurisdiction  of  the  court  is  declared 
to  be  original,  '  in  cases  affecting  ambassadors,  other  public  ministers, 
and  consuls.'  There  is,  perhaps,  no  part  of  the  article  under  considera- 
tion so  much  required  by  national  policy  as  this,  unless  it  be  that  part 
which  extends  the  judicial  power  'to  all  cases  arising  under  the  Consti- 
tution, laws,  and  treaties  of  the  United  States.'  It  has  been  generally 
held,  that  the  state  courts  have  a  concurrent  jurisdiction  with  the  federal 
courts,  in  cases  to  which  the  judicial  power  is  extended,  unless  the  juris- 
diction of  the  federal  courts  be  rendered  exclusive  by  the  words  of  the 
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§  142.  These  views,  it  is  supposed,  arc  not  inconsistent 
■with  tlie  acknowledged  jurisdiction  of  tlic  state  courts  in 
those  cases  which  arise  under  the  Constitution  and  laws  of 
the  United  States,  bj  reason  of  a  supposed  conflict  with  the 
laws  or  constitution  of  a  state.  Where  a  case  arises  under 
the  Constitution  or  laws  of  the  United  States,  in  this  sense, 
that  is,  when  it  appears  in  the  progress  of  a  cause  that  they 
are  involved  in  it,  the  courts  of  the  United  States  can  have 
jurisdiction  only  from  that  circumstance,  and  tluit  circum- 
stance cannot  appear  until  after  the  suit  has  been  instituted, 
and  has  made  some  progress.  Such  a  case,  therefore,  can 
be  reached  only  by  the  appellate  power ;  there  can  be  no 
original  jurisdiction  for  it  in  the  courts  of  the  United  States, 
since  there  is  nothing  in  the  aspect  of  the  case  before  a  suit 
has  been  instituted,  to  bring  it  within  the  judicial  power. 
There  is,  therefore,  a  broad  distinction  between  cases  which 
arise  under  the  Constitution  and  laws  of  the  United  States, 
because  the  latter  are  incidentally  brought  in  question,  and 
cases  which  arise  directly  under  the  Constitution  and  laws, 
by  the  assertion  of  a  right  as  the  foundation  of  the  suit  which 
springs  immediately  from  them.  The  former  cannot  in 
general  be  reached  by  the  original  jurisdiction,  the  latter 
may  always  be  reached  by  it.^ 

third  article.  If  the  words  '  to  all  cases,'  give  exclusive  jurisdiction  in 
cases  affecting  foreign  ministers,  they  may  also  give  exclusive  jurisdic- 
tion, if  such  he  the  will  of  Congress,  in  cases  arising  under  the  Constitu- 
tion, laws,  and  treaties  of  the  United  States.  Now,  suppose  an  indi- 
vidual were  to  sue  a  foreign  minister  in  a  state  court,  and  that  court 
were  to  maintain  its  jurisdiction,  and  render  judgment  against  the  minis- 
ter, could  it  be  contended  that  this  court  would  be  incapable  of  revising 
such  judgment,  because  the  Constitution  had  given  it  original  jurisdic- 
tion in  the  case  ?  If  this  could  be  maintained,  then  a  clause  inserted 
for  tlic  purpose  of  excluding  the  jurisdiction  of  all  other  courts  than 
this,  in  a  particular  case,  would  have  the  effect  of  excluding  the  jurisdic- 
tion of  this  court  in  that  very  case,  if  the  suit  were  to  be  brought  in 
another  court,  and  that  court  were  to  assert  jurisdiction." 

'  Cohens  V.  Virginia,  G  Whcaton,  2C4,  394;  see  ante,  ?  121  note,  the 
case  of  Teal  v.  Fclton. 
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§  143.  As  to  all  the  residue  of  the  cases  belonging  to  the 
judicial  power,  the  question  whether  there  can  be  a  concur- 
rent jurisdiction  in  the  state  courts  must  depend  upon  the 
objects  and  purposes  with  which  each  case  has  been  included 
in  the  federal  jurisdiction  ;  upon  the  language  employed  by 
the  Constitution  to  create  that  jurisdiction,  and  to  vest  an 
original  jurisdiction,  where  it  has  been  vested  ;  and  upon  the 
existence  of  an  antecedent  state  jurisdiction  in  the  same 
class  of  cases.  The  cases  which  fall  under  this  general 
head  are  those,  which  have  been  supposed  to  have  been  in- 
cluded within  the  judicial  power  on  account  of  the  character 
of  the  parties.^  They  are  "  controversies  to  which  the  United 
States  shall  be  a  party, — controversies  between  two  or  more 
states, — between  a  state  and  the  citizens  of  another  state, — 
between  citizens  of  different  states,  and  between  a  state,  or 
the  citizens  thereof,  and  foreign  states,  citizens,  or  subjects." 

§  144.  Of  these,  there  is  only  one  class  of  cases  in  respect 
to  which  the  Constitution  employs  language  from  which  an 
exclusive  jurisdiction  is  to  be  inferred,  and  that  is  found  in 
the  clause  distributing  the  original  and  appellate  jurisdiction  of 
the  Supreme  Court.  It  declares  that  "  in  all  cases  affecting 
ambassadors,  other  public  ministers,  and  consuls,  and  tJiose 
in  loliicli  a  state  shall  he  a  pai'ty,  the  Supreme  Court  shall 
have  original  jurisdiction."  It  is  quite  certain  that  the 
cases  here  referred  to  as  those  to  which  a  state  is  a  party, 
are  those  where  jurisdiction  was  given,  because  the  state  is 

'  I  have  classed  the  cases  "affecting  ambassadors,"  &c.,  in  that  branch 
of  the  jurisdiction  which  depends  upon  the  subject-matter;  and  thej  be- 
long to  this  branch,  because  it  is  quite  clear  that  it  is  not  necessary  that 
the  foreign  minister  should  be  a  party  to  the  record,  in  order  to  bring 
the  case  within  the  judicial  power  of  the  United  States.  If  the  suit 
is  brought  against  a  foreign  minister,  the  Supreme  Court  of  the  United 
States  alone  has  original  jurisdiction,  by  the  terms  of  the  Constitution,  and 
this  is  shown  on  the  record.  But  if  the  suit,  though  not  brought  against  the 
minister,  "affects"  him,  it  is  within  the  judicial  power,  and  it  is  placed 
there  on  account  of  this  feature  in  the  subject-matter.  See  Osborn  v. 
The  Bank  of  the  United  States,  9  Wheaton,  738,  854. 

13 
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a  party  to  tlic  record,  and  not  those  where  the  jurisdiction 
may  attach  on  account  of  the  character  of  the  suhject-matter, 
whether  a  state  be  or  be  not  a  party.  If  a  state  be  a  party, 
and  the  suit  is  brought  without  reference  to  any  of  the  other 
grounds  of  jurisdiction  peculiar  to  the  judicial  power  of  the 
United  States,  then  the  case  comes  Avithin  the  judicial  power 
as  a  case  to  which  the  state  is  a  party,  and  it  must  be 
brought  in  the  Supreme  Court  of  the  United  States.  But, 
on  the  other  hand,  a  case  to  which  a  state  is  a  party  may 
have  originated  in  a  state  court,  and  may  come  within  the 
appellate  jurisdiction  of  the  Supreme  Court  of  the  United 
States,  by  reason  of  the  subject-matter,  which  may  involve 
the  construction  or  operation  of  the  Constitution  or  laws  of 
the  United  States.  The  nature  of  the  subject-matter,  how- 
ever, does  not  appear  until  after  the  suit  has  been  instituted  ; 
and  it  is  apparent,  therefore,  that  there  may  be  a  case  to 
which  a  state  may  be  a  party,  and  yet  it  may  belong  to  the 
appellate  and  not  to  the  original  jurisdiction  of  the  Supreme 
Court,  by  reason  of  the  fact  that  the  subject-matter  deter- 
mines the  jurisdiction,  and  not  the  character  of  the  party.^ 

§  145.  This  distinction  shows,  therefore,  that  when  the 
Constitution  assigns  to  the  original  jurisdiction  of  the 
Supreme  Court  all  cases  to  which  "a  state  shall  be  a  party," 
it  means  all  cases  to  which  the  jurisdiction  of  the  courts  of 
the  United  States  attaches,  because  the  state  is  a  party.  It 
is  obvious,  therefore,  that  all  suits  brought  against  a  state 
may  be  brought  originally  in  tlie  Supreme  Court  of  the 
United  States,  and  that  as  the  Constitution  originally  stood, 
it  was  in  the  power  of  Congress  to  have  made  the  jurisdic- 
tion exclusive,  as  it  did  by  the  Judiciary  Act  of  1789,  §  13, 
as  to  all  controversies  of  a  civil  nature,  where  a  state  is  a 
party,  except  between  a  state  and  its  citizens,  and  except, 
also,  between  a  state  and  citizens  of  other  states,  or  aliens  ; 
in  which  latter  case  it  was  to  have  original,  but  not  exclusive 

'  See  the  opinion  of  the  court  in  Cohens  v.  Virginia,  6  Wheaton,  264, 
392. 
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jurisdiction.  But  subsequently  to  the  passage  of  the  Judi- 
ciary Act,  the  eleventh  amendment  of  the  Constitution  took 
from  the  judicial  power  of  the  United  States  all  cognizance 
of  suits  brought  against  a  state  by  citizens  of  other  states 
in  the  Union,  or  by  the  citizens  or  subjects  of  foreign  states. 
There  remain,  therefore,  of  the  cases  to  "which  a  state  can  be 
a  party  as  defendant  in  the  courts  of  the  Union  only  those 
between  two  or  more  states,^  between  a  state  and  a  foreign 
state,^  and  those  between  a  state  and  its  own  citizens.  Prac- 
tically, however,  the  two  first  are  the  only  cases  that  can 
arise,  since  the  states  do  not  generally  allow  of  suits  being 
brought  against  them  by  their  own  citizens  f  and  as  to  these, 
the  jurisdiction  of  the  Supreme  Court  is  made  by  the  Judi- 
ciary Act  exclusive.  Where  a  state  is  plaintiff,  and  the  citi- 
zens of  other  states,  or  aliens,  are  defendants,  the  Supreme 
Court  has  original,  but  not  exclusive  jurisdiction. 

§  146.  As  to  the  controversies  to  which  the  United  States 
shall  be  a  party,  those  between  citizens  of  the  different  states, 
or  between  the  citizens  of  a  state  and  aliens  or  foreign  states, 
it  appears  to  have  been  the  purpose  of  the  Constitution  to 
provide  a  tribunal,  to  which  resort  might  be  had,  which 
would  be  more  likely  to  be  impartial,  than  the  state  courts 
might  always  be,  under  the  same  circumstances  :  but  to  leave 
the  resort  to  that  tribunal  entirely  optional.  That  the  juris- 
diction was  not  intended  to  be  exclusive  is  apparent,  from 
the  fact,  that  the  state  courts  may  have  had  an  antecedent 
jurisdiction  in  these  cases,  which  are  characterized  only  by  a 
description  of  the  parties,  without  reference  to  the  subject- 
matter,  and  that  the  Constitution  employs  no  language  with 
reference  to  them,  which  might  import  a  surrender  of  that 
antecedent  jurisdiction.    Accordingly,  the  Judiciary  Act  has 

»  The  State  of  New  Jersey  v.  The  State  of  New  York,  5  Peters,  283 ; 
Rhode  Island  v.  Massachusetts,  12  Peters,  657. 

2  The  Cherokee  Nation  v.  The  State  of  Georgia,  5  Peters,  1. 

^  This  exception  does  not  extend  to  a  writ  of  error  prosecuted  to  the 
Supreme  Court  of  the  United  States  by  an  individual  against  a  state. 
Cohens  v.  Virginia,  ante. 
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made  the  jurisdiction  of  the  courts  of  the  United  States  con- 
current only,  in  these  cases,  Avith  that  of  the  state  courts.^ 

§  147.  There  remains  only  the  class  of  cases  described  by 
the  Constitution  as  "  controversies  between  citizens  of  the 
same  state  claiming  lands  under  grants  of  different  states." 
It  is  not  easy  to  make  a  strict  classification  of  these  cases, 
under  the  one  or  the  other  general  head  of  jurisdiction.  The 
character  of  the  parties  is  not  alone  regarded,  nor  is  the 
character  of  the  subject-matter  the  sole  ground  of  juris- 
diction. Both  seem  to  have  been  taken  into  view.  On  the 
one  hand,  the  character  of  the  parties  is  expressly  designated ; 
but  as  this  is  the  only  case  where  jurisdiction  has  been 
expressly  conferred  between  citizens  of  the  same  state,  and 
as  the  same  reasons  for  a  national  jurisdiction  do  not  gene- 
rally exist  between  citizens  of  the  same  state  as  between 
citizens  of  different  states,  a  peculiar  reason  for  the  jurisdic- 
tion in  this  particular  case  must  be  sought  for.  That  reason 
is  to  be  found  in  the  subject-matter,  which  is  a  comparison  of 
titles  claimed  to  be  derived  from  the  grants  of  different  states. 
The  Constitution  intended  to  secure  an  impartial  tribunal  for 
the  decision  of  these  causes,  and  it  supposed  that  a  state 
tribunal  might  not  stand  indifferent  in  a  controversy  Avhere 
the  claims  of  its  own  sovereign  were  in  conflict  with  those  of 
another  sovereign.^  But  the  Constitution  employs  no  terms 
with  reference  to  this  class  of  cases,  which  evince  an  intention 
to  make  the  jurisdiction  exclusive  ;  and  from  the  very  nature 
of  the  cases,  it  would  be  impracticable  to  establish  any  ex- 
clusive original  jurisdiction  in  the  courts  of  the  United  States, 
so  as  to  compel  parties  in  all  instances  to  originate  their 
cases  in  those  courts,  for  the  reason  that  the  title  claimed  by 
the  defendant  may  not  appear  until  after  a  suit  has  been 
instituted.  Accordingly,  Avhat  the  Judiciary  Act  has  done,  is, 
to  give  cither  party  a  right  to  have  the  case  removed  into  a 
circuit  court,  when  it  has  been  commenced  in  a  state  court, 

•Actof  1789,  O,  11- 

2  Town  of  Pawlet  v.  Clarke,  9  Cranch,  292,  322. 
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and  it  appears  that  the  parties  respectively  claim  lands  of 
the  value  of  more  than  five  hundred  dollars,  under  the  grants 
of  different  states/ 

§  148.  Connected  with  this  subject  of  the  original  juris- 
diction of  the  courts  of  the  United  States,  and  their  relation 
to  the  state  courts,  we  have  again  to  notice  the  power  of 
removal,  which,  as  we  have  just  seen,  is  sometimes  exerted, 
where  the  nature  of  the  subject-matter  cannot  appear  until 
after  a  suit  has  been  instituted,  but  where  the  subject-matter 
is  in  fact  such  as  to  bring  the  case  within  the  judicial  power 
of  the  United  States,  and  it  is  proper  that  that  power  should 
act  by  way  of  original  jurisdiction.  This  power  of  removal 
is  also  exerted  in  some  cases  where  the  jurisdiction  depends 
on  the  characters  of  the  parties,  and  where  the  plaintiff  has 
seen  fit  to  institute  the  proceeding  in  a  state  court.  The 
existence  of  this  power,  under  the  Constitution,  is  clearly  to 
be  inferred  from  the  nature,  objects,  and  extent  of  the 
judicial  power  of  the  United  States.  The  Constitution  has 
declared  that  the  judicial  power  shall  extend  to  certain  cases 
described,  and  has  left  it  to  Congress  to  provide  that  it  shall 
reach  them  by  the  exercise  of  original  or  appellate  juris- 
diction, or  both,  excepting  in  the  few  cases  where  it  has 
vested  original  jurisdiction  in  the  Supreme  Court.  Congress 
may  therefore  employ  the  original  jurisdiction  in  such  manner 
as  Avill  most  effectually  answer  and  completely  fulfil  the  pur- 
poses of  the  Constitution.  It  may  employ  it  in  such  a 
manner  as  to  compel  all  cases  of  a  certain  class  to  be  insti- 
tuted in  the  courts  of  the  United  States  alone,  where  it  is 
practicable  to  do  so,  and  may  provide  that  another  class 
of  cases  may  be  transferred  to  them,  when  they  originate 
elsewhere,  and  be  prosecuted  as  if  they  had  been  commenced 
in  the  first  instance  in  the  national  tribunals.  In  either  form 
of  exercising  the  original  jurisdiction.  Congress  is  employing 
only  the  judicial  power  which  the  Constitution  has  created. 
Indeed,  without  the  power  of  removal,  the  judicial  power 

'Actof  1789,  ^12. 
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■would  be  deprived  of  many  of  the  objects  to  wbich  the  Con- 
stitution has  expressly  extended  it.  Not  only  may  cases  be 
commenced  in  the  state  courts,  where  the  parties  are  such  as 
the  Constitution  describes,  but  other  cases,  ■where  tlie  subject- 
matter  is  such  as  the  Constitution  intended  to  include  -^vithin 
the  judicial  power,  may  also  be  instituted  in  the  state-'tri- 
bunals.  All  these  cases  are  ■within  the  judicial  po'v>^er,  as 
■VN'cll  after  they  have  been  instituted,  as  before ;  but  the  facts 
■which  bring  them  -within  the  definitions  of  the  Constitution, 
may  not  appear  until  after  the  suit  has  been  commenced.  It 
may  be  laid  down,  therefore,  as  a  general  proposition,  that 
■wherever  there  is  a  case  cognizable  in  the  courts  of  the 
United  States,  of  -which  the  state  courts  have  concurrent 
jurisdiction,  it  is  competent  to  Congress  to  provide  for  its 
removal  from  a  state  court  to  a  court  of  the  United  States, 
to  be  proceeded  in  as  if  it  had  originated  in  the  latter  juris- 
diction. 

§  149.  But  this  power  of  removal  has  been  extended  only 
to  three  classes  of  cases:  1.  Those  involving  a  title  to  land 
of  more  than  $500  value,  where  both  parties  are  citizens  of 
the  same  state,  and  claim  under  the  grants  of  different 
states  ;^  2.  Those  Avhere  the  plaintiff  is  a  citizen  of  one  state 
and  the  defendant  is  a  citizen  of  another  state,  or  an  alien  ;^ 
3.  Those  where  any  officer  of  the  United  States,  or  other 
person,  is  sued  in  a  state  court  for  or  on  account  of  any  act 
done  under  the  revenue  laws  of  the  United  States,  or  under 
color  thereof,  or  for  or  on  account  of  any  right,  autliority, 
or  title,  set  up  or  claimed  by  such  officer  or  other  person, 
under  any  such  law  of  the  United  States.^  The  mode  in 
which  such  removals  are  to  be  effected,  Avill  be  a  proper  sub- 
ject of  consideration,  in  treating  of  tlie  jurisdiction  of  the 
circuit  and  district  courts. 

•  Act  of  1789,  lU-  ^  Ilji^^-  '  Act  of  March  ?,,  1833,  §  3. 
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CHAPTER    I. 

THE    ORIGINAL   JURISDICTION   OF   THE    SUPREME   COURT   OP 
THE    UNITED    STATES. 

§  150.  We  have  seen  tliat  the  Constitution  conferred  upon 
the  Supreme  Court  of  the  United  States  original  jurisdiction 
in  "  all  cases  aifecting  ambassadors,  other  public  ministers, 
and  consuls,  and  those  in  which  a  state  shall  be  a  party."  "We 
have  also  seen  that  the  better  opinion  is,  that  this  original 
jurisdiction,  given  on  account  of  the  character  of  the  party, 
is  exclusively  vested  in  the  Supreme  Court  by  the  Consti- 
tution ;^  that  it  is  not  exclusive  of  its  appellate  jurisdiction, 
on  account  of  the  character  of  the  party,  if  an  inferior  court 
of  the  United  States  had  jurisdiction  on  account  of  the  cha- 
racter of  the  cause  ;^  and  that  it  is  confined  to  the  cases 
enumerated  in  the  Constitution,  and  cannot  be  enlarged  by 
Congress.^ 

§  151.  The  Judiciary  Act,  passed  on  the  24th  September, 
1789,  declared  that  "  the  Supreme  Court  shall  have  exclusive 
jurisdiction  of  all  controversies  of  a  civil  nature,  where  a 
state  is  a  party,  except  between  a  state  and  its  citizens ;  and 
except  also  between  a  state  and  citizens  of  other  states,  or 
aliens,  in  which  latter  case  it  shall  have  original,  but  not 

'  Ante.  *  Ante.  ^  Ante. 
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exclusive  jurisdiction ;  and  shall  have,  exclusively,  all  such 
jurisdiction  of  suits  or  proceedings  against  ambassadors,  or 
their  domestics,  or  domestic  servants,  as  a  court  of  law  can 
have  or  exercise  consistently  with  the  law  of  nations ;  and 
original,  but  not  exclusive  jurisdiction  of  all  suits  brought  by 
ambassadors,  or  other  public  ministers,  or  in  which  a  consul 
or  vice-consul  shall  be  a  party.  And  the  trial  of  issues  of 
fact  in  the  Supreme  Court,  in  all  actions  at  law  against 
citizens  of  the  United  States,  shall  be  by  jury."^ 

§  152.  Subsequently  to  the  passage  of  this  act,  the  eleventh 
article  of  the  amendments  to  the  Constitution  (proposed  in 
1704,  and  adopted  in  1798),  took  from  the  judicial  power 
of  the  United  States  cognizance  of  all  suits  in  law  or  equity 
commenced  or  prosecuted  against  a  state  by  citizens  of  an- 
other state,  or  by  citizens  or  subjects  of  a  foreign  state. 
Striking  out  therefore  from  the  scope  of  the  Judiciary  Act, 
as  subjects  of  the  original  jurisdiction  of  the  Supreme  Court, 
all  suits  against  a  state  by  citizens  of  another  state,  or  citi- 
zens or  subjects  of  a  foreign  state,  the  subjects  of  its  original 
jurisdiction  remain  the  folloMdng :  suits  in  which  a  state  is 
plaintiff  and  individuals  are  defendants ;  suits  in  which  a 
state  is  plaintiff  and  another  state  is  defendant ;  suits  in  which 
a  foreign  state  is  plaintiff  and  one  of  the  United  States  is 
defendant ;  and  suits  in  which  ambassadors,  other  public  minis- 
ters, and  consuls,  are  parties,  cither  as  plaintiffs  or  defen- 
dants. The  statute  makes  the  jurisdiction  exclusive  Avhere 
both  parties  arc  states.  AVherc  the  citizens  of  another 
state,  or  aliens,  are  defendants,  and  a  state  is  plaintiff,  the 
jurisdiction  is  not  exclusive.  But  in  all  these  cases  there 
is  an  original  jurisdiction  in  tlie  Supreme  Court.  The  statute 
also  makes  the  original  jurisdiction  exclusive  where  am- 
bassadors, or  other  public  ministers,  or  their  domestics,  or 
domestic  servants,  can  be  proceeded  against,  as  defendants, 
in  a  court  of  law,  consistently  with  the  law  of  nations ;  but 

.  » Sec.  13. 
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where  ambassadors,  or  other  public  mmisters,  are  plaintiffs, 
or  "where  a  consul  or  vice-consul  is  either  plaintiff  or  defen- 
dant, the  original  jurisdiction  is  not  made  exclusive. 

§  153.  We  are  now  to  examine  the  original  jurisdiction  of 
the  Supreme  Court  Avith  reference  to  each  of  these  cases ; 
and  first,  with  regard  to  those  where  a  state  is  a  party. 
This  class  of  cases  subdivides  itself  into  three  ;  those  where 
one  state  is  plaintiff,  and  another  state  is  defendant;  those 
where  a  state  is  plaintiff,  and  an  individual,  whether  a  citizen 
of  some  other  state,  or  an  alien,  is  defendant ;  and  those 
where  a  foreign  state  is  plaintiff  against  one  of  the  United 
States  as  defendant.  These  are  the  only  cases,  within  the 
judicial  power  of  the  United  States,  to  which  a  state  can  be 
a  party. 

§  154.  In  the  cases  where  both  parties  are  states,  the  ori- 
ginal jurisdiction  of  the  Supreme  Court  being  exclusive,  it 
embraces  all  controversies  capable,  from  their  nature,  of  being 
submitted  to  the  action  of  the  judicial  power.^  Although  the 
Constitution  does  not,  in  terms,  extend  the  judicial  power  to 
all  controversies  between  two  or  more  states,  yet  it  in  terms 
excludes  none,  whatever  be  their  nature  or  subject.  The 
question  of  boundary  between  two  states,  is  a  judicial  ques- 
tion, and  belongs  to  the  original  jurisdiction  of  the  Supreme 
Court.^  The  question  is  one  of  equitable  jurisdiction,  and 
the  proceeding  has  always  been  by  bill.^  The  court  has 
power  to  regulate  the  service  of  process,  and  the  course  of 
proceeding,  although  no  Act  of  Congress  has  expressly  pre- 

'  I  have  not  undertaken  to  set  fortli  the  reasons  and  motives  upon 
which  any  branch  of  the  jurisdiction  of  the  courts  of  the  United  States 
was  conferred,  because  they  have  been  elaborately  displayed  by  Mr. 
Justice  Story  in  his  Commentaries  on  the  Constitution,  and  I  could  add 
nothing  to  that  luminous  and  admirable  exposition. 

2  Rhode  Island  v.  Massachusetts,  12  Peters,  657  ;  New  Jersey  r.  New 
York,  5  Peters,  283, 

^  Ibid.     New  York  v.  Connecticut,  4  Dall.  1. 
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scribed  thorn. ^  If  ii  state  neglects  or  refuses  to  appear  upon 
due  service  of  process,  no  coercive  measures  are  taken  by 
the  court  to  compel  an  appearance,  but  the  plaintiff  state  is 
allowed  to  proceed  c.v  jnirte.- 

§  155.  The  next  case,  of  a  suit  by  a  state  against  an  indi- 
vidual, has  occurred  in  the  original  jurisdiction  of  the  Su- 
preme Court.  The  State  of  Pennsylvania  brought  a  bill 
against  "  The  Wheeling  and  Belmont  Bridge  Company,"  a 
corporation  created  by  Act  of  the  Legislature  of  Virginia, 
for  the  construction  of  a  bridge  across  the  river  Oliio,  at 
Wheeling,  and  certain  persons  engaged  in  constructing  it. 
One  of  the  principal  questions  involved  in  this  case  was, 
whether  the  State  of  Pennsylvania  had  such  a  direct  interest 
in  the  unobstructed  navigation  of  the  river,  as  to  sustain  an 
application  to  the  court,  in  the  exercise  of  its  original  juris- 
diction, for  an  injunction.  The  alleged  interest  consisted  in 
the  injury  to  the  revenues  of  the  public  works  of  the  state, 
caused  by  the  obstruction  of  navigation  ;  and  this  was  held 
to  be  sufficient.^  The  jurisdiction  in  such  a  case  as  this  is 
not  made  exclusive,  for  the  obvious  reason  that  a  state  might 
choose  to  sue  in  its  own  courts,  if  service  could  be  made. 


'  New  Jersey  v.  New  York.  *  Rhode  Island  v.  Massachusetts. 

3  The  State  of  Pennsylvania  r.  The  Wheeling  and  Belmont  Bridge 
Company  and  Others,  1.3  Howard,  518.  In  the  opinion  of  the  court,  as 
reported,  it  is  stated  tliat  the  bill  in  this  case  was  filed  in  the  oilice  of  the 
Supreme  Court  in  July,  lH4i)  (13  Howard,  557).  It  appears  from  the 
report  in  9  Howard,  G-17,  that  an  apjilication  was  made  in  August,  1840, 
to  Mr.  Justice  Crier,  sitting  in  the  Circuit  Court  at  Philadelphia,  for  an 
injunction,  which  was  adjourned  by  him  into  the  Supreme  Court,  where 
an  order  was  made  to  a  commissioner  to  take  testimony.  At  the  De- 
cember Term,  1850,  the  cause  was  assigned  for  a  final  hearing  at  the 
next  term  (II  Howard,  528),  and  the  report  in  13  Howard  is  the  final 
hearin'T.  This  case,  and  that  of  Rhode  Island  v.  Massachusetts,  12 
Peters,  657,  show  that  in  cases  within  the  original  jurisdiction  of  the 
Supreme  Court,  the  bill  should  be  filed  in  that  court.  A  subprcna  will 
be  issued,  according  to  the  practice  of  the  court,  which  is  regulated  by 
Rule  10.     See  inj'nt,  note. 
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The  case  of  a  suit  by  a  citizen  against  his  own  state  may 
exist,  where  the  state  has  authorized  itself  to  be  sued,  but 
it  is  doubtful  -whether  it  is  within  the  judicial  power  of  the 
United  States.-^ 

§  156.  The  case  of  a  foreign  state  as  plaintiff  against  one 
of  the  United  States  as  defendant,  belongs  also  to  the  origi- 
nal and  exclusive  jurisdiction  of  the  Supreme  Court.  It 
seems,  that  it  may  embrace  any  controversy  on  which  the 
judicial  power  is  capable  of  acting.  But  where  a  bill  in  equity 
sought  to  restrain  a  state  from  the  forcible  exercise  of  legis- 
lative power  over  a  neighboring  people,  asserting  their  inde- 
pendence, the  state  denying  their  right  to  it,  the  Supreme 
Court  intimated  a  very  strong  doubt  whether  it  could  inter- 
pose, although  it  might  have  jurisdiction  to  settle  the  ques- 
tion of  title,  relative  to  the  lands  in  the  occupation  of  such 
people.  The  case,  however,  was  decided  upon  another 
ground,  which  presented  the  question  whether  the  Indian 
tribes  or  nations,  within  the  United  States,  arc  "  foreign 
states  "  within  the  meaning  of  the  clause  in  the  Constitution 
which  declares  the  extent  of  the  judicial  power.  It  was  a 
bill  filed  by  the  Cherokee  nation  against  the  State  of  Georgia, 
to  restrain  that  state  from  executing  and  enforcing  any  of 
its  laws  within  the  Cherokee  territory,  as  designated  by 
treaty  between  the  United  States  and  the  Cherokee  nation. 
The  court  held  that  it  had  been  made  satisfactorily  to  appear 
that  the  Cherokees  were  a  distinct  political  society,  separated 
from  others,  capable  of  managing  its  own  affairs  and  govern- 
ing itself;  but  that  this,  in  the  case  of  the  Indian  nations, 
whose  relation  to  the  United  States  is  marked  by  peculiar 
distinctions  which  exist  nowhere  else,  did  not  make  them  a 
"  foreign  state,"  in  the  sense  of  the  Constitution.^ 

'  See  the  remarks  of  Mr.  Justice  Story  on  the  subject  of  suits  against 
a  state  by  individuals  :  Commentaries  on  the  Constitution,  §  1671-1672. 

2  The  Cherokee  Nation  v.  The  State  of  Georgia,  5  Peters,  1.  In  this 
case,  Mr.  Chief  Justice  Marshall,  delivering  the  opinion  of  the  court, 
said :  "  So  much  of  the  argument  as  was  intended  to  prove  the  charac- 
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§  157.   The  question  Avhethcr  the  original  jurisdiction  of 
the  Supreme  Court,  in  cases  to  which  a  state  is  a  party,  may 

ter  of  the  Cherokees  as  a  state,  as  a  distinct  political  society,  separated 
from  others,  capable  of  managing  its  own  aS'airs,  and  governing  itself, 
has,  in  the  opinion  of  a  majority  of  the  judges,  been  completely  success- 
ful. They  have  been  uniformly  treated  as  a  state  from  the  settlement 
of  our  country.  The  numerous  treaties  made  with  them  by  the  United 
States  recognise  them  as  a  people  capable  of  maintaining  the  relations 
of  peace  and  war,  of  being  responsible  in  their  political  character  for 
any  violation  of  their  engagements,  or  for  any  aggression  committed  on 
the  citizens  of  the  United  States  by  any  individual  of  their  community. 
Laws  have  been  enacted  in  the  spirit  of  these  treaties.  The  acts  of  our 
government  plainly  recognise  the  Cherokee  nation  as  a  state,  and  the 
courts  are  bound  by  those  acts. 

"  A  question  of  much  more  difficulty  remains.  Do  the  Cherokees 
constitute  a  foreign  state  in  the  sense  of  the  Constitution  ? 

"  The  counsel  have  shown  conclusively  that  they  are  not  a  state  of  the 
Union,  and  have  insisted  individually  that  they  are  aliens,  not  owing 
allegiance  to  the  United  States.  An  aggregate  of  aliens  composing  a 
state  must,  they  say,  be  a  foreign  state.  Each  individual  being  foreign, 
the  whole  must  be  foreign. 

"  This  argument  is  imposing,  but  we  must  examine  it  more  closely 
before  we  yield  to  it.  The  condition  of  the  Indians,  in  relation  to  the 
United  States,  is,  perhaps,  unlike  that  of  any  other  two  people  in  existence. 
In  the  general,  nations  not  owing  a  common  allegiance  are  foreign  to 
each  other.  The  term  Joreii/n  nation  is,  with  strict  propriety,  applicable 
by  either  to  the  other.  But  the  relation  of  the  Indians  to  the  United 
States  is  marked  by  peculiar  and  cardinal  distinctions,  which  exist 
nowhere  else. 

"  The  Indian  territory  is  admitted  to  compose  a  part  of  the  United 
States.  In  all  our  maps,  geographical  treatises,  histories,  and  laws,  it  is 
so  considered.  In  all  our  intercourse  with  foreign  nations,  in  our  com- 
mercial regulations,  in  any  attempt  at  intercourse  between  Indians  and 
foreign  nations,  they  are  considered  as  within  the  jurisdictional  limits  of 
the  United  States,  subject  to  many  of  those  restraints  which  are  imposed 
upon  our  own  citizens.  They  acknowledge  themselves  in  their  treaties 
to  be  under  the  protection  of  the  United  States ;  they  admit  that  the 
United  States  have  the  sole  and  exclusive  right  of  regulating  the  trade 
with  them,  and  managing  all  their  affairs  as  they  think  proper ;  and  the 
Cherokees  in  particular  were  allowed  by  the  treaty  of  Hopewell,  which 
preceded  the  Constitution,  *  to  send  a  deputy  of  their  choice,  whenever 
they  think  fit,  to  Congress.'  Treaties  were  made  with  some  tribes  by  the 
State  of  New  York,  under  a  then  unsettled  construction  of  the  Coufede- 
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include  a  suit  by  an  alien  in  the  admiralty  in  rem,  making  a 
state  the  claimant,  notwithstanding  the  11th  article  of  the 
amendments  to  the  Constitution,  has  never  been  decided; 

ration,  by  which  they  ceded  all  their  lands  to  that  state,  taking  back  a 
limited  grant  to  themselves,  in  which  they  adjpit  their  dependence. 

"  Though  the  Indians  are  acknowledged  to  have  an  unquestionable, 
and,  heretofore,  unquestioned  right  to  the  land  they  occupy,  until  that 
right  shall  be  extinguished  by  a  voluntary  cession  to  our  government, 
yet  it  may  well  be  doubted  whether  those  tribes  which  reside  within  the 
acknowledged  boundaries  of  the  United  States,  can,  with  strict  accu- 
racy, be  denominated  foreign  nations.  They  may,  more  correctly, 
perhaps,  be  denominated  domestic  dependent  nations.  They  occupy  a 
territory  to  which  we  assert  a  title  independent  of  their  will,  which  must 
take  effect  in  point  of  possession  when  their  right  of  possession  ceases. 
Meanwhile,  they  are  in  a  state  of  pupilage.  Their  relation  to  the  United 
States  resembles  that  of  a  ward  to  his  guardian. 

"  They  look  to  our  government  for  protection,  rely  upon  its  kindness 
and  its  power,  appeal  to  it  for  relief  to  their  wants,  and  address  the 
President  as  their  great  father.  They  and  their  country  are  considered 
by  foreign  nations,  as  well  as  by  ourselves,  as  being  so  completely  under 
the  sovei'eignty  and  dominion  of  the  United  States,  that  any  attempt  to 
acquire  their  lands,  or  to  form  a  political  connexion  with  them,  woiild  be 
considered  by  all  as  an  invasion  of  our  territory,  and  an  act  of  hostility. 
"  These  considerations  go  far  to  support  the  opinion,  that  the  framers 
of  our  Constitution  had  not  the  Indian  tribes  in  view  when  they  opened 
the  courts  of  the  Union  to  controversies  between  a  state  or  the  citizens 
thereof,  and  foreign  states. 

"  In  considering  this  subject,  the  habits  and  usages  of  the  Indians,  in 
their  intercourse  with  their  white  neighbors,  ought  not  to  be  entirely 
disregarded.  At  the  time  the  Constitution  was  framed,  the  idea  of 
appealing  to  an  American  court  of  justice  for  an  assertion  of  right,  or  a 
redress  of  wrong,  had,  perhaps,  never  entered  the  mind  of  an  Indian  or 
his  tribe.  Their  appeal  was  to  the  tomahawk  or  to  the  government. 
This  was  well  understood  by  the  statesmen  who  framed  the  Constitution 
of  the  United  States,  and  might  furnish  some  reason  for  omitting  to 
enumerate  them  among  the  parties  who  might  sue  in  the  courts  of  the 
Union.  Be  this  as  it  may,  the  peculiar  relations  between  the  United 
States  and  the  Indians  occupying  our  territory  are  such,  that  we  should 
feel  much  difficulty  in  considering  them  as  designated  by  the  term 
foreign  state,  were  there  no  other  part  of  the  Constitution  which  might 
shed  light  on  the  meaning  of  these  words.  But,  we  think,  that  in  con- 
struing them,  considerable  aid  is  furnished  by  that  clause  in  the  eighth 
section   of   the   third   article,  which  empowers  Congress  to  'regulate 
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but  in  a  case  where  a  lil»(.'l  "was  filed  in  tlic  Supreme  Court, 
by  an  alien,  against  the  State  of  Geor<:ia,  alleging  that  the 

commerce  with  foreign  nations,  and  among  tlie  several  states,  and 
with  the  Indian  tribes.' 

"  In  this  clause  they  are  as  clearly  contradistinguished  by  a  name 
appropriate  to  themselves  from  foreign  nations,  as  from  the  several 
states  composing  the  Union.  They  arc  designated  by  a  distinct  appella- 
tion ;  and  as  this  appellation  can  be  applied  to  neither  of  the  others, 
neither  can  the  appellation  distinguishing  either  of  the  others  be  in  fair 
construction  applied  to  them.  The  objects  to  which  the  power  of  regu- 
lating commerce  might  be  directed,  are  divided  into  three  distinct 
classes,  foreign  nations,  the  several  states,  the  Indian  tribes.  When 
forming  this  article,  the  Convention  considered  them  as  entirely  distinct. 
"We  cannot  assume  that  the  distinction  was  lost  in  framing  a  subsequent 
article,  unless  there  be  something  in  its  language  to  authorize  the 
assumption. 

''  The  counsel  for  the  plaintiffs  contend  that  tiie  words  '  Indian  tribes' 
were  introduced  into  the  article  empowering  Congress  to  regulate  com- 
merce, for  the  purpose  of  removing  those  doubts  in  which  the  manage- 
ment of  Indian  affairs  was  involved  by  the  ninth  article  of  the  Confede- 
ration. Intending  to  give  the  whole  power  of  managing  those  affairs  to 
the  government  about  to  be  instituted,  the  Convention  conferred  it  ex- 
plicitly, and  omitted  those  qualifications  which  embarrassed  the  exer- 
cise of  it  as  granted  in  the  Confederation.  This  may  be  admitted  with- 
out weakening  the  construction  which  has  been  intimated.  Had  the 
Indian  tribes  been  foreign  nations,  in  the  view  of  the  Convention,  this 
exclusive  power  of  regulating  intercourse  with  them  might  have  been, 
and  most  probably  would  have  been,  specifically  given  in  language 
indicating  that  idea,  not  in  language  contradistinguishing  them  from 
foreign  nations.  Congress  might  have  been  empowered  'to  regulate 
commerce  with  foreign  nations,  including  the  Indian  tribes,  and  among 
the  several  states.'  This  language  would  have  suggested  itself  to  states- 
men, who  considered  the  Indian  tribes  as  foreign  nations,  and  were  yet 
desirous  of  mentioning  them  particularly. 

'•  It  has  been  also  said,  that  the  same  words  have  not  necessarily  the 
same  meaning  attached  to  them  when  found  in  different  parts  of  the 
same  instrument;  their  meaning  is  controlled  by  the  context.  This  is 
undoubtedly  true.  In  common  language,  the  same  word  has  various 
meanings,  an<l  the  peculiar  sense  in  which  it  is  used  in  any  sentence  is 
to  be  determined  by  the  context.  This  may  not  be  equally  true  with 
respect  to  proper  names.  Foreign  nations  is  a  general  term,  the  appli- 
cation of  which  to  Indian  tribes,  when  used  in  the  American  Constitution, 
is  at  best  extremely  questionable.     In  one  article  in  which  a  power  is 
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State  was  in  possession  of  the  proceeds  of  certain  property  of 
the  alien's,  illegally  seized  and  sold,  and  praying  admiralty 
process  to  compel  restitution,  the  court  said,  that  it  was  not 
a  case  where  the  property  is  in  custody  of  a  court  of  admi- 
ralty, or  brought  within  its  jurisdiction,  and  in  the  possession 
of  a  private  person,  and  therefore  did  not  belong  to  the  ad- 
miralty jurisdiction.  It  was  a  mere  personal  suit  •  against  a 
state  to  recover  proceeds  in  its  possession,  and  an  alien  indi- 
vidual cannot  commence  such  a  suit  against  a  state.^ 

§  158.  The  original  jurisdiction  of  the  Supreme  Court  is 
exclusive  under  the  Judiciary  Act  in  all  cases  where  ambassa- 
dors, or  other  public  ministers,  or  their  domestics,  or  domes- 
tic servants,  are  sought  to  be  made  defendants.  It  is  con- 
current with  the  other  courts  of  the  United  States,  and  with 
the  state  courts,  where  ambassadors,  or  other  public  minis- 
ters, their  domestics  or  domestic  servants,  and  consuls,  are 

given  to  be  exercised  in  regard  to  foreign  nations  generally,  and  to  the 
Indian  tribes  particularly,  they  are  mentioned  as  separate,  in  terms 
clearly  contradistinguishing  them  from  each  other.  We  perceive  plainly 
that  the  Constitution,  in  this  article,  does  not  comprehend  Indian  tribes 
in  the  general  term  '  foreign  nations ;'  not,  we  presume,  because  a  tribe 
may  not  be  a  nation,  but  because  it  is  not  foreign  to  the  United  States. 
"When,  afterwards,  the  term  '  foreign  state'  is  introduced,  we  cannot  im- 
pute to  the  Convention  the  intention  to  desert  its  former  meaning,  and  to 
comprehend  Indian  tribes  within  it,  unless  the  context  force  that  con- 
struction upon  us.  We  find  nothing  in  the  context,  and  nothing  in  the 
subject  of  the  article,  which  leads  to  it. 

"  The  court  has  bestowed  its  best  attention  on  this  question,  and,  after 
mature  deliberation,  the  majority  is  of  opinion  that  an  Indian  tribe,  or 
nation,  within  the  United  States,  is  not  a  foreign  state  in  the  sense  of 
the  Constitution,  and  cannot  maintain  an  action  in  the  courts  of  the 
United  States." 

'  Ex  parte  Juan  Madrazzo,  7  Peters,  627.  As  the  words  of  the  amend- 
ment only  prohibit  suits  "  in  law  or  in  equitif  from  being  brought  against 
a  state  by  citizens  of  another  state  or  aliens,  there  can  be  little  doubt 
that  the  Supreme  Court  of  the  United  States,  in  a  case  of  admiralty 
jurisdiction,  would  sustain,  as  a  branch  of  its  original  jurisdiction,  a  suit 
by  an  alien  against  a  state. 
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plaintiffs.  The  only  remaining  case,  of  this  class,  is  that  of 
a  suit  brought  against  a  consul,  or  vice-consul ;  and  with  re- 
gard to  this,  although  it  is  clear  that  the  state  courts  cannot 
take  jurisdiction,  if  the  defendant  asserts  his  privilege,^  and 
although  the  Judiciary  Act  has  conferred  jurisdiction  on  the 
district  courts  of  the  United  States,  it  is  not  well  settled  that 
this  jurisdiction  is  consistent  with  the  provisions  of  the  Con- 
stitution, or,  in  other  Avords,  that  the  Judiciary  Act  should 
not  have  made  the  original  jurisdiction  of  the  Supreme  Court 
exclusive,  in  suits  against  consuls,  as  well  as  ambassadors 
and  ministers. 

§  150.  It  is  to  be  observed,  that  the  Constitution  gives 
original  jurisdiction  to  the  Supreme  Court  in  "all  cases 
affecting  ambassadors,  other  public  ministers,  and  consuls." 
The  motives  on.  which  the  judicial  power  of  the  United 
States  was  made  to  extend  to  these  cases,  are  quite  apparent. 
They  involve  the  relations  of  the  national  government  with 
foreign  powers.  When,  therefore,  the  Constitution  proceeds 
to  distribute  the  judicial  power,  and  to  assign  original  cogni- 
zance of  all  these  cases  to  the  Supreme  Court,  the  question 
arises,  whether  the  same  solicitude  respecting  our  peace  with 
foreign  powers  did  not  induce  the  provision  by  which  origi- 
nal jurisdiction  is  given  to  the  Supreme  Court.^  If  it  did, 
it  ought  to  appear,  from  some  countervailing  reason,  that 
although  the  Constitution  gives  to  the  Supreme  Court  origi- 
nal jurisdiction  in  a  class  of  cases  Avhich  it  was  manifestly 
solicitous  to  preserve  to  the  judicial  power  of  the  United 
States  upon  great  reasons  of  national  policy,  it  still  intended 
to  leave  original  cognizance  of  those  cases  to  be  conferred 
by  Congress  upon  the  inferior  courts  of  the  United  States 
also.  Now,  although  it  is  a  maxim  of  constitutional  law, 
that  "  original  jurisdiction,  so  far  as  the  Constitution  gives 
a  rule,  is  co-extensive  Avith  the  judicial  powcr,"^  and  conse- 

'  Davis  V.  Packard,  Y  Peters,  276,  280. 

2  Marbury  v.  Madison,  1  Cranch,  137 ;  Cohens  v.  Virginia,  6  Wheat. 
39C,  397.  =*  Osborn  v.  U.  S.  Bank,  9  Wheat.  820. 
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quently  that  wliere  the  Constitution  has  omitted  to  vest  ori- 
ginal jurisdiction,  it  may  be  vested  by  Congress,  yet  it  would 
seem  to  follow,  that  in  cases  where  the  Constitution  itself  has 
vested  original  jurisdiction  in  the  Supreme  Court,  that  in- 
vestiture must  operate  as  an  exception  to  the  general  autho- 
rity to  Congress  to  vest  original  jurisdiction  according  to  its 
discretion. 

§  160.  The  Supreme  Court  of  the  United  States  have 
intimated  that  such  is  the  effect  of  the  grant  of  original  juris- 
diction to  that  tribunal.  On  one  occasion,  they  said,  "with 
the  exception  of  these  cases,  in  which  original  jurisdiction  is 
given  to  this  court,  there  is  none  to  which  the  judicial  power 
extends,  from  which  the  original  jurisdiction  of  the  inferior 
courts  is  excluded  by  the  Constitution."'  More  recently, 
they  intimated  a  very  distinct  doubt  whether  the  jurisdiction 
of  the  Supreme  Court  in  these  cases  is  not  both  original  and 
exclusive.^ 

§  161.  The  Judiciary  Act,  however,  manifestly  proceeds 
upon  the  supposition  that  the  jurisdiction  of  the  Supreme 
Court  in  these  cases  is  not  exclusive.  It  makes  the  jurisdic- 
tion exclusive  in  all  cases  brought  against  ambassadors  and 
ministers  ;  but  in  cases  brought  by  ambassadors  and  minis- 
ters, or  by  or  against  a  consul  or  vice-consul,  it  declares 
that  it  shall  not  be  exclusive  f  and  it  confers  upon  the  dis- 
trict courts  of  the  United  States,  exclusively  of  the  state 
courts,  jurisdiction  "  of  all  suits  against  consuls,  or  vice- 

'  Osborn  V.  U.  S.  Bank,  9  Wheat.  738,  820. 

^  U.  States  V.  Ortega,  11  "Wheat.  467;  see  also  Mr.  Wheaton's  elabo- 
rate note  to  that  case.  The  point  had  been  decided  the  other  way  in 
United  States  v.  Ravara,  2  Dall.  297 ;  see  also  Chisholm  v.  Georgia,  2 
Dall.  419,  431,  436.  Mr.  Justice  Story  (Commentaries,  ?  1699)  has 
stated  the  uncertainty  in  which  the  question  is  left,  but  does  not  intimate 
his  opinion.  Mr.  Chancellor  Kent  (1  Com.,  Sect.  XV.,  p.  315)  does  the 
same. 

3  Act  24  Sept.,  1789,  US. 
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consuls,"  except  for  certiiin  oJBcnces  specified. *    This  includes 
civil  and  criminal  cases  both. 

§  162.  The  limitation  introduced  by  the  Judiciary  Act  upon 
the  exclusive  jurisdiction  of  the  Supreme  Court  in  suits  or 
proceedings  against  ambassadors  and  ministers,  or  their  do- 
mestics, confining  it  to  such  jurisdiction,  "  as  a  court  of  law 
can  have  or  exercise  consistently  with  the  law  of  nations," 
has  never  received  any  judicial  construction  by  that  court. 
For  the  efi'cct  of  this  limitation,  resort  must  be  had  to  the 
law  of  nations.  The  leading  principle  of  that  law  is,  that 
the  person  of  a  public  minister  is  sacred  and  inviolable,  not 
only  because  he  represents  his  sovereign,  but  because  the 
objects  of  his  mission  cannot  be  accomplished,  without  such 
immunity.  Whoever  offers  any  violence  to  a  public  minister, 
not  only  injures  the  sovereign  whom  he  represents,  but  also 
hurts  the  common  safety  and  well-l)eing  of  nations,  and  com- 
mits an  offence  against  the  public  law.  By  the  universal 
practice  of  nations,  also,  a  foreign  minister  is  entirely  inde- 
pendent of  the  jurisdiction  and  authority  of  the  state  in  which 
he  resides ;  and  this  general  exception  applies  l)otli  to  the 
civil  and  criminal  jiu'isdiction  of  the  courts  of  the  country.^ 

§  163.  IIow  far,  and  by  what  acts,  a  foreign  minister  may 
forfeit  the  })rivileges  Avhich  attach  to  his  oflicc,  has  been  a 
mooted  point.  Whether  he  can,  in  any  case,  make  himself 
amenable  to  the  ordinary  criminal  jurisdiction  of  the  courts 
of  law,  is  ;i  cpiestion  admitting  of  great  doubt.'     Tliat  he  is 

>  Sect.  9. 

2  Vattcl,  Law  of  Nations,  Book  4,  ch.  1,  ?  92  ;  2  Ward's  Hist,  of  the 
Law  of  Nations,  48G-5j2  ;  1  Kent's  Com.,  Lcct.  2,  p.  39 ;  Schooner  Ex- 
change ?'.  McFaddcn,  7  Cranch,  IIG. 

^  In  the  case  of  The  Schooner  Exchange  v.  McFaddcn,  7  Cranch,  IIG, 
Marshall,  C.  J.,  delivering  the  opinion  of  the  court,  said,  "  Whatever  may 
be  the  principle  on  which  this  immunity  is  established,  whether  we  con- 
sider him  as  in  the  place  of  the  sovereign  he  represents,  or  by  a  political 
fiction  suppose  him  to  be  extra-territorial,  and,  therefore,  in  point  of  law, 
not  within  the  jurisdiction  of  the  sovereign  at  whose  court  he  resides  ; 
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not  SO  amenable,  by  the  law  of  nations,  wbile  his  ambassadorial 
character  continues,  whatever  the  nature  of  his  offence,  or 
however  flagrant  his  conduct,  is  very  generally  agreed  by 
the  publicists ;  and  it  is  not  intimated  that  he  loses  or  forfeits 
the  privileges  of  his  ambassadorial  character  by  his  offences. 
The  sole  remedy,  in  cases  of  ordinary  crime,  or  even  in 
serious  offences  against  the  state,  is  to  solicit  his  recall,  or 
to  arrest  and  send  him  home  for  trial  or  punishment  by  his 
own  sovereign.  If  his  conduct  goes  to  the  extent  of  making 
war  upon  the  government  of  the  country,  or  he  becomes  dan- 
still,  the  immunity  itself  is  granted  by  the  governing  power  of  the  nation 
to  which  the  minister  is  deputed.  This  fiction  of  exterritoriality  could 
not  be  erected  and  supported  against  the  will  of  the  sovei'eign  of  the  ter- 
ritory.    He  is  supposed  to  assent  to  it. 

"  This  consent  is  not  expressed.  It  is  true  that  in  some  countries,  and 
in  this  among  others,  a  special  law  is  enacted  for  the  case.  But  the  law 
obviously  proceeds  on  the  idea  of  prescribing  the  punishment  of  an  act 
previously  unlawful,  not  of  granting  to  a  foreign  minister  a  privilege 
which  he  would  not  otherwise  possess. 

"  The  assent  of  the  sovereign  to  the  very  important  and  extensive  ex- 
emptions from  teri-itorial  jurisdiction,  which  are  admitted  to  attach  to 
foreign  ministers,  is  implied  from  the  considerations  that,  without  such 
exemption,  every  sovereign  would  hazard  his  own  dignity  by  employing 
a  public  minister  abroad.  His  minister  would  owe  temporary  and  local 
allegiance  to  a  foreign  prince,  and  would  be  less  competent  to  the  objects 
of  his  mission.  A  sovereign  committing  the  interests  of  his  nation  with 
a  foreign  power  to  the  care  of  a  person  whom  he  has  selected  for  that 
purpose,  cannot  intend  to  subject  his  minister  in  any  degree  to  that 
power ;  and,  therefore,  a  consent  to  receive  him,  implies  a  consent  that 
he  shall  possess  those  privileges  which  his  principal  intended  he  should 
retain — privileges  which  are  essential  to  the  dignity  of  his  sovereign,  and 
to  the  duties  he  is  bound  to  perform. 

"In  what  cases  a  minister,  by  infracting  the  laws  of  the  country  in 
which  he  resides,  may  subject  himself  to  other  punishment  than  will  be 
inflicted  by  his  own  sovereign,  is  an  inquiry  foreign  to  the  present  pur- 
pose. If  his  crimes  be  such  as  to  render  him  amenable  to  the  local  juris- 
diction, it  must  be  because  they  forfeit  the  privileges  annexed  to  his 
character  ;  and  the  minister,  by  -violating  the  conditions  under  which  he 
was  received  as  the  representative  of  a  foreign  sovereign,  has  surrendered 
the  immunities  granted  on  those  conditions ;  or,  according  to  the  true 
meaning  of  the  original  assent,  has  ceased  to  be  entitled  to  them." 
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gcrous  to  the  public  safety,  he  may  be  put  to  death  as  an 
enemy,  upon  the  rules  of  self-defence  ;  for,  in  becoming  an 
enemy,  and  in  obliging  the  government  to  resort  to  the  rights 
of  self-defence,  he  lays  aside  the  sanctity  of  his  ambassa- 
dorial character.  But  if  the  case  admits  of  delay  for  the 
purposes  of  trial  and  inquiry,  and  does  not  require  the  instant 
application  of  the  law  of  self-preservation,  it  would  seem 
that  he  docs  not  forfeit  the  privileges  of  his  official  charac- 
ter, and  must  be  tried  and  punished  by  his  own  sovereign.^ 

§  164.  However  it  may  be  with  regard  to  criminal  juris- 
diction, all  the  authorities  are  agreed  that  a  foreign  minister 
is  not  amenable  to  the  civil  jurisdiction  of  the  courts,  accord- 
ing to  the  law  of  nations.^  Whether  this  exemption  includes 
only  privilege  from  arrest  and  seizure  of  goods,  or  extends 
also  to  an  absolute  immunity  from  suits  and  prosecutions  of 
every  kind,  so  that  he  cannot  be  summoned  into  a  court  of 
law,  may  admit  of  doubt.  Our  statute  law  has  made  void 
all  process  of  arrest  or  attachment  against  foreign  ministers, 
or  their  servants,  and  punishes  the  suing  out  or  executing  of 
such  process.^ 

»  Vattel,  Book  4,  ch.  7,  §  94,  et  seq. ;  Ward,  ut.  stipr. ;  Grotius,  B.  2, 
c.  18,  §  1-6 ;  Kent,  lit  siipr.  The  common  law  of  England  has  been 
laid  down  by  great  writers  to  be  otherwise,  and  it  has  been  said  that 
although  an  ambassador  cannot  conunit  Ju(/7t  treason,  not  owing  alle- 
giance to  the  sovereign  to  whom  ho  is  accredited,  yet  that  for  crimes 
against  society  he  may  be  tried  and  punished  by  the  courts  of  the 
country:  Foster's  Cr.  Law,  188;  Hale's  PI.  Cr.,  I.  99;  Blackstone. 
But  this  is  contrary  to  the  law  of  nations,  which  admits  only  one  excep- 
tion to  the  sanctity  of  a  minister's  person,  and  that  is,  where  his  proceed- 
inf^s  justify  his  being  treated  instantly  as  an  enemy  by  the  executive 
power,  and  arrested  and  sent  out  of  the  country,  or  put  to  death,  upon 
the  great  rules  of  self-defence.  Mr.  "Ward  has  given  a  very  learned  dis- 
cussion of  the  whole  subject  in  the  jiassages  above  cited,  where  he  states 
that  the  exemption  of  the  stiite  of  a  minister  is  not  so  generally  decided. 
The  provision  in  our  Judiciary  Act  fully  adopts  the  law  of  nations  on  this 
whole  subject,  and  was  probably  designed  to  exclude  what  may  have 
been  supposed  to  be  the  doctrines  of  the  common  law  of  England. 

2  See  the  text-writers  above  cited. 

3  Crimes  Act  of  1790,  c.  3C,  ^i  25,  2C,  27. 
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§  164  a.  Whether  it  is  to  be  presumed,  however,  from  this 
provision,  and  from  that  of  the  Judiciary  Act,  that  suits  may- 
be commenced  and  prosecuted  without  arrest  of  the  person, 
or  seizure  of  goods,  depends  entirely  upon  the  provisions  of 
the  law  of  nations.  The  Judiciary  Act  gives  to  the  Supreme 
Court  such  jurisdiction  only  as  is  consistent  with  that  sys- 
tem of  law,  which  must  be  examined,  for  a  solution  of  this 
question.^ 

§  165.  Consuls  are  not  included  within  the  privileges 
which  attach  to  ministers,  by  the  law  of  nations  f  and,  con- 
sequently, the  Judiciary  Act  does  not  save  for  them  the  bene- 
fits of  that  law.  It  gives  to  the  Supreme  Court  original, 
but  not  exclusive  jurisdiction,  in  all  cases  in  which  they  may 
be  either  plaintiffs  or  defendants,  and  vests  (whether  right- 
fully or  not,  we  have  seen,  admits  of  a  doubt)  criminal 
as  well  as  civil  jurisdiction  against  them,  in  the  district 
courts.^ 

§  166.  The  Supreme  Court,  and  all  the  other  courts  of 
the  United  States,  have  power,  under  the  Judiciary  Act,  to 
issue  "  writs  of  scire  facias,  habeas  corpus,  and  all  other 
writs  which  may  be  necessary  for  the  exercise  of  their  re- 
spective jurisdictions,  and  agreeable   to  the  principles  and 

'  Mr.  Wheaton,  in  a  learned  note  on  tliis  subject,  in  the  eleventh  volume 
of  his  Rei^orts,  p.  469-475,  sums  up  the  jurisdiction  in  cases  of  ambas- 
sadors, &c.,  and  among  the  exceptions  created  by  our  statute  provisions, 
states,  "that  an  ambassador,  or  other  public  minister,  cannot  be  pro- 
ceeded against,  in  any  civil  case,  by  compulsory  process,  in  any  court 
whatever."  He  referred  here,  evidently,  to  the  prohibition  against  arrest. 
All  j)i"Ocess  is,  in  one  sense,  compulsory,  and  if  the  minister,  against 
whom  a  suit  is  commenced  by  summons  only,  does  not  choose  to  appear, 
the  question  will  arise  whether  the  suit  can  be  prosecuted.  In  this  view, 
perhaps  the  Judiciary  Act  intended  to  confer  jurisdiction  only  where  the 
appearance  is  voluntary ;  and,  perhaps,  this  will  be  found  to  be  all  that 
is  consistent  with  the  law  of  nations. 

2  Vivian  v.  Beeker,  3  Maule  &  Selw.  284;  Mr.  Wheaton's  note  ut 
supr.  3  ^ntg^ 
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usages  of  law."'  But  this  docs  not  enlarge  the  original 
jurisdiction  of  the  courts,  which  remains  fixed  hy  the  Con- 
stitution ;  and,  accordingly,  the  original  jurisdiction  of  the 
court  does  not  extend  to  the  case  of  a  petition  by  a  private 
individual  for  a  habeas  corpus,  to  bring  up  the  body  of  his 
infant  child,  alleged  to  be  unlawfully  detained  from  him.^ 

»  Sect.  14. 

2  Ex  imrte  Barry,  2  Howard,  65.     As  to  the  appellate  jurisdiction  ex- 
ercised by  means  of  these  writs,  see  post. 
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CHAPTER    11. 

THE  APPELLATE  JURISDICTION  OF  THE  SUPREME  COURT  OF 
THE  UNITED  STATES,  WITH  REFERENCE  TO  THE  CIRCUIT 
COURTS. 

§  167.  The  Constitution  has  conferred  upon  the  Supreme 
Court  appellate  jurisdiction  in  all  the  cases  belonging  to  the 
judicial  power  of  the  United  States,  other  than  those  of 
which  it  has  original  jurisdiction,  with  such  exceptions  and 
under  such  regulations  as  Congress  may  make.  Our  inquiry 
will  now  be,  therefore,  what  is  included  in  the  appellate 
jurisdiction  of  the  Supreme  Court,  and  in  what  mode  is  it  to 
be  exercised. 

§  168.  The  restriction  imposed  by  the  Constitution  upon 
the  appellate  jurisdiction  of  the  Supreme  Court,  arises  from 
the  authority  given  to  Congress  to  regulate  it,  and  to  except 
cases  from  its  operation.  This  authority  was  exercised  at 
the  time  of  the  establishment  of  the  judicial  system,  and 
the  provisions  then  and  since  made  have  received  repeated 
construction,  in  a  long  series  of  decisions.  The  appellate 
jurisdiction  thus  regulated  divides  itself  into  two  great 
branches,  one  embracing  writs  of  error  and  appeals  from  the 
Circuit  Courts  of  the  United  States,  and  the  other  including 
writs  of  error  to  the  courts  of  the  states. 

§  169.  The  Judiciary  Act  provides  that  final  judgments 
and  decrees  in  civil  actions  (and  suits  in  equity)  in  a  Circuit 
Court,  brought  there  by  original  process,  or  removed  there 
from  the  courts  of  the  several  states,  or  removed  there  by  ap- 
peal from  a  District  Court,  where  the  matter  in  dispute  exceeds 
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the  sum  or  value  of  two  tliousand  dollars,  may  be  rc-cxamined 
and  reversed  or  affirmed  in  the  Supreme  Court,  upon  a  writ 
of  error,  brought  ■within  five  years  after  rendering  or  passing 
the  judgment  or  decree  complained  of ;  but  errors  in  ruling 
any  plea  in  abatement,  other  than  a  plea  to  the  jurisdiction 
of  the  court,  or  such  plea  to  a  petition  or  bill  in  equity,  as 
is  in  the  nature  of  a  demurrer,  and  errors  in  fact,  are  not  re- 
examinable.'  A  subsequent  statute  has  provided  another 
mode,  by  which  questions  may  be  carried  to  the  Supreme 
Court,  by  a  division  of  opinion  between  the  judges  of  the 
Circuit  Court.^ 

'  Act  of  24th  September,  1789,  §  22.  The  whole  section  is  as  follows : 
^'  And  he  it  JtniJie)'  oiacted,  That  final  decrees  and  judgments  in  civil 
actions  in  a  district  court  where  the  matter  in  dispute  exceeds  the  sum 
or  value  of  fifty  dollars  exclusive  of  costs,  may  be  re-examined  and  re- 
versed or  affirmed  in  a  circuit  court,  holden  in  the  same  district,  upon  a 
writ  of  error,  whereto  shall  be  annexed  and  returned  therewith,  at  the 
day  and  place  therein  mentioned,  an  authenticated  transcript  of  the  re- 
cord, and  assignment  of  errors,  and  prayer  for  reversal,  with  a  citation  to 
the  adverse  party,  signed  by  the  judge  of  such  district  court,  or  a  justice 
of  the  Supreme  Court,  the  adverse  party  having  at  least  twenty  days' 
notice.  And  upon  a  like  process  may  final  judgments  and  decrees  in 
civil  actions,  and  suits  in  equity  in  a  circuit  court,  brought  there  b}' 
original  process,  or  removed  there  fi'om  courts  of  the  several  states,  or  re- 
moved there  by  appeal  from  a  district  court,  where  the  matter  in  dispute 
exceeds  the  sum  or  value  of  two  thousand  dollars,  exclusive  of  costs,  be 
re-examined,  and  reversed,  or  affirmed  in  the  Supreme  Court,  the  citation 
being  in  such  case  signed  by  a  judge  of  such  circuit  court,  or  justice  of 
the  Supreme  Court,  and  the  adverse  party  having  at  least  thirty  days' 
notice.  But  there  shall  be  no  reversal  in  either  court  on  such  writ  of 
error,  for  error  in  ruling  any  plea  in  abatement,  other  than  a  plea  to  the 
jurisdiction  of  the  court,  or  such  plea  to  a  petition  or  bill  in  equity,  as  is 
in  the  nature  of  a  demurrer,  or  for  any  error  in  fact.  And  writs  of  error 
shall  not  be  brought  Init  within  five  years  after  rendering  or  passing  the 
judgment  or  decree  conijilaincd  of,  or  in  case  the  person  entitled  to  such 
writ  of  error  be  an  infant,  yemc  covert,  non  compos  mentis,  or  imprisoned, 
then  within  five  years  as  aforesaid,  exclusive  of  the  time  of  such  disa- 
bility. And  every  justice,  or  judge,  signing  a  citation  on  any  writ  of 
error  as  aforesaid,  shall  take  good  and  sufficient  security  that  the  plaintifif 
in  error  shall  prosecute  his  writ  to  effect,  and  answer  all  damages  and 
costs,  if  he  fail  to  make  his  plea  good." 

2  Act  of  20th  April,  1802,  g  G. 
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§  ITO.  A  still  more  recent  act  provides  for  appeals  to  the 
Supreme  Com*t  from  all  final  judgments  or  decrees  rendered 
in  any  circuit  court,  or  in  any  district  court  acting  as  a 
circuit  court,  in  any  cases  of  equity,  of  admiralty,  and  of 
maritime  jurisdiction,  and  of  prize  or  no  prize,  Avliere  the 
matter  in  dispute,  exclusive  of  costs,  exceeds  the  sum  or 
value  of  two  thousand  dollars.^  This  statute  repeals  so  much 
of  the  22d  section  of  the  Judiciary  Act  as  provides  for 
carrying  up  cases  in  equity  or  admiralty,  by  writs  of  error. 

§  171.  First,  then,  with  regard  to  the  exercise  of  the 
appellate  jurisdiction  by  writ  of  error  to  a  circuit  court. 
The  first  requisite  is,  that  the  matter  in  disiuite  should  exceed 
the  sum  or  value  of  two  thousand  dollars,  exclusive  of  costs.^ 

'  Act  of  March  3d,  1803,  §  2.  That,  from  all  final  judgments  or  de- 
crees in  any  of  the  district  courts  of  the  United  States,  an  appeal,  where 
the  matter  in  dispute,  exclusive  of  costs,  shall  exceed  the  sum  or  value  of 
fifty  dollars,  shall  be  allowed  to  the  circuit  court  next  to  be  holden  in  the 
district  where  such  final  judgment  or  judgments,  decree  or  decrees,  may 
be  rendered ;  and  the  circuit  court  or  courts  are  hereby  authorized  and 
required  to  receive,  heai-,  and  determine,  such  appeal  j  and  that  from  all 
final  judgments  or  decrees  rendered,  or  to  be  rendered,  in  any  circuit 
court  or  in  any  district  court  acting  as  a  circuit  court,  in  any  case  of 
equity,  of  admiralty  and  maritime  jurisdiction,  and  of  prize  or  no  prize, 
an  appeal,  where  the  matter  in  dispute,  exclusive  of  costs,  shall  exceed 
the  sum  or  value  of  two  thousand  dollars,  shall  be  allowed  to  the  Supreme 
Court  of  the  United  States ;  and  that,  upon  such  appeal,  a  transcript  of 
the  libel,  bill,  answer,  depositions,  and  all  other  proceedings  of  what  kind 
soever  in  the  cause,  shall  be  transmitted  to  the  said  Supreme  Court ;  and 
that  no  new  evidence  shall  be  received  in  the  said  court,  on  the  hearing 
of  such  appeal,  except  in  admiralty  and  prize  causes,  and  that  such  ap- 
peals shall  be  subject  to  the  same  rules,  regulations,  and  restrictions, 
as  are  prescribed  in  law  in  case  of  writs  of  error  ;  and  that  the  said 
Supreme  Court  shall  be,  and  hereby  is,  authorized  and  required  to  re- 
ceive, hear,  and  determine  such  appeals.  And  that  so  much  of  the  nine- 
teenth and  twenty-second  sections  of  the  Act  of  Congress,  entitled  "  An 
Act  to  establish  the  judicial  courts  of  the  United  States,"  passed  on  the 
twenty-fourth  day  of  September,  seventeen  hundred  and  eighty-nine,  as 
comes  within  the  purview  of  this  act,  shall  be,  and  the  same  is  hereby, 
repealed. 

^  As  to  the  recent  exception  to  this  in  revenue  causes,  see  infra. 
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The  tiling  in  controversy,  under  this  statute,  must  be  capable 
of  pecuniary  estimation.  It  has,  therefore,  been  hcUl,  that 
lyhere  the  subject  of  the  controversy  is  the  right  to  hold  or 
exercise  an  office  of  trust,  as  the  guardianship  of  a  minor, 
which  has  no  value,  except  so  far  as  it  affords  a  compensation 
for  labor  and  services  to  be  performed,  an  appeal  does  not 
lie  under  the  statute.^  The  principle  of  this  case  is  equally 
applicable  to  the  statute  provision  for  "writs  of  error.  So, 
too,  a  "writ  of  error  "will  not  lie  where  the  controversy  is 
between  parties  claiming  adversely  the  custody  of  an  infimt 
child,  as  that  is  a  thing  incapable  of  being  reduced  to  any 
pecuniary  standard  of  value.  Tlic  matter  in  dispute  must 
be  money,  or  some  right,  the  value  of  which,  in  money,  can 
be  calculated  and  ascertained.^     It  must  also  be  a  civil  case, 

>  Ritchie  v.  Mauro,  2  Peters,  213. 

2  Barry  v.  Mercein,  5  How.  103.  Mr.  Cli.  Justice  Taney,  delivering 
the  opinion  of  the  court  in  this  case,  said :  "  By  the  Constitution  of  the 
United  States,  the  Supreme  Court  possesses  no  appellate  power  in  any 
case,  unless  conferred  upon  it  by  Act  of  Congress ;  nor  can  it  when  con- 
ferred be  exercised  in  any  other  form,  or  by  any  other  mode  of  proceed- 
ing than  that  which  the  law  prescribes. 

".The  Act  of  1789,  ch.  20,  §  22,  provides  that  final  judgments  and 
decrees  in  civil  actions  and  suits  in  equity  in  a  circuit  court,  when  the 
matter  in  dispute  exceeds  the  sum  or  value  of  two  thousand  dollai-s, 
exclusive  of  costs,  may  be  re-examined  and  reversed  or  affirmed  in  the 
Supreme  Court.  And  it  is  by  this  law  only  that  we  are  authorized  to  re- 
examine any  judgment  in  a  circuit  court  by  writ  of  error. 

"  Before  we  speak  more  particularly  of  the  construction  of  this  section, 
it  may  bo  proper  to  notice  the  difference  between  the  provisions  con- 
tained in  it  and  those  of  the  twenty-fifth  section,  in  the  same  Act  of 
Congress,  which  gives  the  appellate  power  over  the  judgments  of  the 
state  courts.  In  the  latter  case,  the  right  to  re-examine  is  not  made  to 
depend  on  the  money  value  of  the  thing  in  controversy,  but  upon  the 
character  of  the  right  in  dispute,  and  the  judgment  which  the  state  court 
has  pronounced  upon  it ;  and  it  is  altogether  immaterial  whether  the 
riirht  in  controversy  can  or  cannot  be  measured  by  a  money  standard. 

"  But  in  the  twenty-second  section,  which  is  the  one  now  under  con- 
sideration, the  provision  is  otherwise ;  and  in  order  to  give  this  court 
jurisdiction  to  re-examine  the  judgment  of  a  circuit  court  of  the  United 
States,  the  judgment  or  decree  must  not  only  be  a  final  one,  in  a  civil 
action  or  suit  in  equity,  but  the  matter  in  dispute  mMst  exceed  the  sum 
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where  tlie  subject  in  contest  has  a  value  beyond  the  sum 
mentioned  in  the  act.  Therefore,  in  criminal  cases,  where 
the  question  is  the  guilt  or  innocence  of  the  accused,  a  writ 
of  error  does  not  lie.^  But  it  will  lie  to  a  peremptory  man- 
or value  of  two  thousand  dollars,  exclusive  of  costs.  And  in  order, 
therefore,  to  give  us  appellate  power  under  this  section,  the  matter  in 
dispute  must  be  money,  or  some  right,  the  value  of  which,  in  money, 
can  be  calculated  and  ascertained. 

"  In  the  case  before  us,  the  controversy  is  between  the  father  and 
mother  of  an  infant  daughter.  They  are  living  separate  from  each  other, 
and  each  claiming  the  right  to  the  custody,  care,  and  society  of  their  child. 
This  is  the  matter  in  dispute,  and  it  is  evidently  utterly  incapable  of 
being  reduced  to  any  pecuniary  standard  of  value,  as  it  rises  superior  to 
money  considerations. 

"  The  question  for  this  court  to  decide  is,  whether  a  controversy  of 
this  character  can,  by  a  fair  and  reasonable  construction,  be  regarded 
as  within  the  provisions  of  the  twenty-second  section  of  the  Act  of  1789. 
Is  it  one  of  those  cases  in  which  we  are  authorized  to  re-examine 
the  decision  of  a  circuit  court  of  the  United  States,  and  afSrm  or 
reverse  its  j  udgment  ?  We  think  not.  The  words  of  the  Act  of  Con- 
gress are  plain  and  unambiguous.  They  give  the  right  of  revision  in 
those  cases  only  where  the  rights  of  property  are  concerned,  and  where 
the  matter  in  dispute  has  a  known  and  certain  value,  which  can  be 
proved  and  calculated  in  the  ordinary  mode  of  a  business  transaction. 
There  are  no  words  in  the  law  which,  by  any  just  interpretation,  can  be 
held  to  extend  the  appellate  jurisdiction  beyond  those  limits,  and  au- 
thorize us  to  take  cognizance  of  cases  to  which  no  test  of  money  value  can 
be  applied.  Nor,  indeed,  is  this  limitation  upon  the  appellate  power  of 
this  court  confined  to  cases  like  the  one  before  us.  It  is  the  same  in 
judgments  in  criminal  cases,  although  the  liberty  or  life  of  the  party 
may  depend  on  the  decision  of  the  circuit  court.  And  since  this  court  can 
exercise  no  appellate  power  unless  it  is  conferred  by  Act  of  Congress, 
the  writ  of  error  in  this  case  must  be  dismissed." 

'  United  States  v.  Moore,  3  Cranch,  159 ;  Ex  parte  Kearney,  7  Wheaton, 
38,  42.  The  Judiciary  Act  of  1789  made  no  provision  for  the  revision 
by  the  Supreme  Court  of  the  judgments  of  the  circuit  or  district  courts 
in  criminal  cases;  and  the  Act  of  1802  only  embraced  cases  in  which 
the  opinions  of  the  judges  were  opposed  in  criminal  cases.  There  is, 
therefore,  no  general  law  giving  appellate  jurisdiction  to  the  Supreme 
Court  in  such  cases.  But  the  Act  of  February  22d,  1847,  ch.  17,  pro- 
viding that  certain  cases  might  be  brought  up  from  the  territorial  courts 
of  Florida  to  the  Supreme  Court,  included  all  cases,  whether  of  civil  or 
criminal  jurisdiction.     Under  this  act  it  was  held,  that  the  Supreme 
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damns  to  restore  to  an  office,  where  the  value  of  tlie  office 
can  be  ascertained  hy  the  sahiry.' 

§  172.  Such  being  the  character  of  the  controversy,  a 
question  arises  liow  the  vahie  is  to  be  ascertained.  This 
depends  upon  the  judn-mcnt  in  the  court  below,  and  the 
party  who  sues  out  the  writ  of  error.  The  amount  in  con- 
troversy is  to  be  decided  by  the  sum  in  controversy  at  the 
time  of  the  judgment  below,  as  it  appears  on  the  writ  of 
error,  and  not  by  any  subsequent  additions  thereto,  such  as 
interest.  Where  the  plaintiff  sues  for  an  amount  exceeding 
$2000,  and  the  ad  damnum  exceeds  $2000,  if  by  reason  of 
any  erroneous  ruling  of  the  court  below,  the  plaintiff  recovers 
nothing,  or  less  than  $2000,  there  the  sum  claimed  by  the 
plaintiff  is  the  sum  in  controversy  for  which  a  writ  of  error 
will  lie,  because  the  sum  which  his  declaration  shows  to  be 
due  may  still  be  recovered,  if  the  judgment  beloAv  should  be 
reversed.  But  if  a  verdict  is  given  against  the  defendant 
below  for  a  less  sum  than  $2000,  and  judgment  passes 
against  him  accordingly,  it  is  obvious  there  is,  on  the  part 
of  the  defendant,  nothing  in  controversy  beyond  the  sum 
for  Avhieh  the  judgment  is  given,  and,  consequently,  he  is 
not  entitled  to  any  writ  of  error.^ 

Court  could  revise  a  judgment  of  the  Superior  Court  of  the  District  of 
West  Florida,  in  a  criminal  case  which  originated  in  October,  1815,  and 
was  transferred  to  the  District  Court  of  the  United  States  for  the  North- 
ern District  of  Florida.     Forsyth  v.  The  United  States,  9  Howard,  571. 

'  The  Columbian  Ins.  Co.  i'.  Wheelwright,  7  Wheat.  53-1. 

2  Knapp  V.  Banks,  2  Howard,  73  ;  Gordon  v.  Ogdcn,  3  Peters,  33  ; 
Winston  i\  The  United  States,  3  IIow.  771  ;  The  United  States  v. 
McDowell,  4  Cranch,  31G;  Smith  r.  Honey,  3  Peters,  -109.  The  court 
cannot  judicially  take  notice,  that  by  computation  it  may  possibly  be 
made  out  as  matter  of  inference  from  the  declaration,  that  the  plaintiff's 
claim,  in  reality,  must  be  less  than  the  statute  sum ;  much  less  can  it 
take  such  notice  in  a  case  where  the  plaintiff  might  be  allowed  interest 
on  his  claim  by  the  jury,  so  as  to  swell  it  beyond  the  .statute  .sum.  Scott 
V.  Lunt,  G  Peters,  3  19. 

The  court  will  not  take  jurisdiction  of  a  case  where,  although  the 
■whole  property  claimed  by  the  lessor  of  the  plaintiff  in  error  under  a 
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§  173.  In  actions  of  trover,  replevin,  and  detinue,  the  rule 
depends  on  the  nature  and  objects  of  the  suit.  In  an  action 
of  trover,  if  the  judgment  below  be  for  the  plaintiff,  that 
judgment  ascertains  the  value  of  the  matter  in  dispute ;  but 
if  it  be  for  the  defendant,  the  value  of  the  matter  in  dispute 
upon  the  writ  of  error  in  the  Supreme  Court  is  the  sum 
claimed  as  damages  in  the  declaration.^  So,  too,  in  other 
actions  sounding  in  damages,  as  trespass,  the  sum  laid  in  the 
declaration  is  the  standard  of  value,  for  a  writ  of  error,  when 
judgment  below  is  for  the  defendant.^  But  actions  of  replevin 
stand  ^upon  different  principles.  The  damages  are  not  the 
principal  subject  in  dispute.  If  the  replevin  be  for  goods 
distrained  for  rent,  the  amount  for  which  avowry  is  made  is 
the  real  matter  in  dispute.  If  the  writ  be  issued  as  a  means 
of  trying  the  title  to  property,  the  value  of  the  article  reple- 
vied is  the  matter  in  dispute.^ 

§  174.  Where  the  plaintiff  in  the  court  below  filed  a 
petition,  in  the  nature  of  an  action  of  detinue,  for  the  re- 
covery from  the  defendant  of  four  slaves,  whose  value  he 
alleged  to  be  $2700,  and  the  jury  found  a  verdict  for  the 
plaintiff  "for  $1200,  the  value  of  the  negro  slaves  in  suit," 
and  thereupon  the  plaintiff  released  the  judgment  for  the 
$1200,  and  the  court  adjudged  that  he  recover  the  slaves  of 
the  defendant,  so  that  the  value  as  found  formed  no  part  of 
the  judgment  brought  up  by  the  writ  of  error,  it  was  held, 
that  the  allegation  in  the  petition  must  be  taken  as  fixing  the 
value,  for  the  purposes  of  jurisdiction- ■* 

patent,  and  which  was  recovered  in  ejectment,  exceed  $2000,  the  title  to 
a  lot,  part  of  the  whole  tract,  of  less  value  than  $500,  was  alone  in  con- 
troversy in  the  suit :  Grant  v.  McKee,  1  Peters,  248. 

*  Cooke  V.  Woodrow,  5  Cranch,  13. 
2  Hulscamp  v.  Teel,  2  Dallas,  358. 

'  Peyton  v.  Robertson,  9  Wheaton,  527. 

*  Bennett  v.  Butterworth,  8  Howard,  124.  Mr.  Ch.  J.  Taney,  deliver- 
ing the  opinion  of  the  court,  said  : — 

"  The  court  have  considered  the  motion  made  in  this  case  to  dismiss 
the  writ  of  error  for  want  of  jurisdiction.     From  the  mode  of  judicial 
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§  175.  It  follows,  as  a  necessary  consequence,  from  the 
principle  tLat  the  Supreme  Court  is  to  ascertain  for  itself  its 

proceeding  adopted  in  Texas,  the  motion  presents  a  new  question,  and 
one  that  is  not  free  from  difficulty. 

"  The  suit  is  not  brought  in  any  of  the  forms  of  action  known  to  the 
common  law.  It  is  instituted  by  petition,  and  the  plaintiff  in  the  court 
below  seeks  to  recover  four  slaves,  which  he  alleges  are  his  property, 
and  are  detained  from  him  by  the  defendant.  The  value  of  each  slave 
is  averred  separately  in  the  petition,  the  whole  amounting  to  two  thou- 
sand seven  hundred  dollars.  The  verdict  of  the  jury  is  as  follows  :  '  We 
the  jury  find  for  the  plaintiff  twelve  hundred  dollars,  the  value  of  the 
negro  slaves  in  suit,  with  six  and  a  quarter  cents  damages.' 

"And  the  record  states,  that  thereupon  the  plaintiff  released  tlie  judg- 
ment for  twelve  hundred  dollars  in  open  court,  and  the  court  adjudged 
that  he  recover  of  the  defendant  the  said  slaves  and  the  damages  assessed 
by  the  jury,  and  his  costs. 

"  This  proceeding  appears  to  be  a  substitute  for  the  common  law  action 
of  detinue,  and  resembles  it  in  many  respects.  In  that  action,  if  the 
jury  find  that  the  property  belongs  to  the  plaintiff,  and  is  detained  from 
him  by  the  defendant,  they  ought  to  find  at  the  same  time  the  value  of 
each  separate  article  in  dispute,  and  the  judgment  of  the  court  is  that  the 
plaintiff  recover  the  property,  or  the  value  thereof  as  found  by  the  jury, 
provided  he  cannot  obtain  possession  of  the  property,  together  with  his 
damages  and  costs.  Upon  such  a  judgment  a  writ  of  error  certainly 
would  not  lie,  when  the  value  assessed  by  the  jury  was  less  than  two 
thousand  dollars  ;  for  the  value  of  the  property  in  dispute  would  be 
fixed  by  the  verdict  and  the  judgment  of  the  court,  and  both  parties 
would  be  bound  by  it. 

"But  in  the  case  before  us,  the  finding  of  the  jury  and  the  judgment 
of  the  court  differ  from  the  proceedings  in  an  action  of  detinue.  The 
gross  value  of  the  four  slaves  is  found  by  the  jury,  and  not  the  separate 
value  of  each  of  them.  And  the  value  as  found  forms  no  part  of  the 
judgment  of  the  court.  The  plaintiff  was  permitted  to  release  it ;  and 
although  it  is  said  in  the  record  that  he  released  the  Jmhjvicnt  for  this 
sum,  yet  it  appears  that  no  judgment  was  rendered  for  it,  and  that  it  was 
released  before  any  was  given. 

"The  judgment  of  the  District  Court,  therefore,  decides  nothing  more 
than  the  right  to  the  property  specified  in  the  petition  ;  and  whether  that 
judgment  is  en-oneous  or  not,  is  all  that  this  court  can  examine  into 
upon  the  writ  of  error.  The  sum  which  the  plaintiff  below  (who  is  the 
defendant  in  error  here)  is  entitled  to  recover,  if  the  property  is  placed 
beyond  his  reach,  and  he  fails  to  obtain  possession  of  it,  can  form  no  part 
of  the  judgment  of  this  court.     The  only  matter  in  controversy  is  the 
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own  jurisdiction,  that  if  the  writ  of  error  shows  the  subject- 
matter  in  controversy  to  be  capable  of  a  pecuniary  valuation, 

four  slaves  ;  and  their  actual  value,  whatever  it  may  be,  is  the  value  of 
the  matter  in  dispute. 

"Now,  if  the  judgment  of  the  District  Court  had  been  for  the  defen- 
dant, the  plaintiff  would  evidently  have  been  entitled  to  mantain  a  writ 
of  error ;  and  as  he  sues  for  the  specific  property,  and  avers  the  value  to 
be  $2700,  he  would  have  been  entitled  to  the  writ,  even  if  he  had  laid  his 
damages  for  the  detention  below  $2000.  For  the  averment  of  value 
■when  he  sues  for  property,  shows  the  value  of  the  thing  in  controversy, 
as  much  as  the  averment  of  debt  or  damages,  when  he  sues  for  money. 
And  when  he  has  rejected  the  value  found  by  the  jury,  and  refused  a 
judgment  for  it,  and  is  not  bound  by  that  finding,  can  he  bind  the  defen- 
dant to  it,  and  thereby  deprive  him  of  his  writ  of  error,  upon  the  ground 
that  the  property  in  dispute  is  not  worth  $2000  ? 

"  This  is  the  question  upon  the  motion  before  us. 

"In  cases  where  the  plaintiff  sues  for  money,  and  claims  in  his  plead- 
ings a  larger  sum  than  $2000,  and  obtains  a  judgment  for  a  smaller 
amount,  the  sum  for  which  the  judgment  is  rendered  is  the  only  matter 
in  controversy,  when  the  defendant  brings  the  writ  of  error.  Because,  if 
the  plaintiff  rests  satisfied  with  it,  and  takes  no  step  to  reverse  it,  he  is 
bound  by  it  as  well  as  the  defendant.  Both  parties,  therefore,  stand 
upon  an  equal  footing  in  that  respect.  But  if  the  plaintiff  brings  the 
writ  of  error  upon  the  ground  that  he  is  entitled  to  more  than  the  judg- 
ment was  rendered  for,  then  his  averment  in  his  declaration  shows  the 
amount  he  claimed ;  and  as  that  claim  is  the  matter  for  which  he  brings 
suit,  he  is  entitled  to  the  writ  of  error,  if  that  claim  appears^  to  be  large 
enough  to  give  jurisdiction  to  this  court.  These  principles  have  been 
settled  in  this  court  by  the  cases  referred  to  in  the  argument.  In  the 
case  before  us,  the  plaintiff  avers  in  his  petition  that  the  slaves  for  which 
the  suit  is  brought  are  worth  $2700.  The  right  to  these  slaves  must  be 
the  only  matter  in  controversy  here,  whether  the  writ  of  error  is  sued  out 
by  the  plaintiff  or  defendant.  If  by  the  plaintiff,  he  would  undoubtedly 
be  entitled  to  it,  upon  the  ground  that  the  property  in  dispute,  and  which 
he  is  seeking  to  recover  in  this  suit,  is  claimed  to  be  worth  more  than 
two  thousand  dollars  ;  and  he  would  be  entitled,  under  the  decisions  of 
this  court,  to  rely  on  the  averment  in  his  petition,  to  show  that  the 
amount  in  value  of  the  slaves  he  claimed  is  sufficient  to  give  jurisdiction 
to  this  court.  Can  he,  then,  be  permitted  to  deny  here  the  truth  of  his 
own  averment,  when  precisely  the  same  thing — the  same  property — is 
the  matter  in  controversy  upon  the  writ  of  error  brought  by  the  defen- 
dant? We  think  not.  And  as  by  his  release  he  prevented  a  judgment 
from  being  entered,  fixing  the  value,  as  between  these  parties  in  this 
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but  the  nature  of  the  action  does  not  require  the  value  of  the 
thing  demanded  to  be  stated  in  the  dechiration,  the  Supreme 
Court  ■will  hear  viva  voce  evidence  of  the  value.^  But  the 
onus  prohandi  is  upon  the  party  seeking  to  obtain  a  revision 
of  the  case,  to  establish  the  jurisdiction.^ 

§  176.  Where  the  contract  sued  on  is  for  foreign  money, 
and  the  value  of  the  money  is  not  averred,  the  verdict  of 
the  jury,  finding  the  value,  will  fix  the  same  for  jurisdiction.^ 

§  177.  The  next  requisite  for  a  writ  of  error  to  a  judg- 
ment of  a  circuit  court  is,  that  the  judgment  should  have 
been  final.  A  writ  of  error  does  not  lie,  therefore,  to  a  re- 
fusal of  a  circuit  court  to  quash  an  execution ;''  or  to  a 
refusal  to  grant  a  continuance  of  a  cause  ;^  or  to  grant  a 
new  trial  f  or  to  grant  an  amendment  ;^  or  to  an  order  or 

suit,  at  $1200,  the  averment  in  his  petition  must  be  re<^arded  as  deter- 
mining the  amount  in  controversy  upon  a  writ  of  error  brought  ])y  cither 
plaintiff  or  defendant.  Consequently,  this  court  has  jurisdiction  \\\)oi\ 
this  writ,  and  the  motion  to  dismiss  it  must  be  overruled." 

'  Ex  parte  Bradstreet,  7  Peters,  634,  647. 

2  Hagan  v.  Foison,  10  Peters,  160.  ^  Brown  v.  Bany,  3  Dall.  3G5. 

■*  Boyle  V.  Zacharie,  6  Peters,  G35,  657.  In  this  case,  Mr.  Justice 
Story  said,  "  We  consider  all  motions  of  this  sort  to  quash  executions, 
as  addressed  to  the  sound  discretion  of  the  court ;  and  as  a  summary 
relief,  which  the  court  is  not  compellable  to  allow.  The  party  is  deprived 
of  no  right  by  the  refusal ;  and  he  is  at  full  liberty  to  redress  his  griev- 
ance by  writ  of  error  or  aud'da  querela,  or  other  remedy  known  to  the 
common  law.  The  refusal  to  quasli  is  not,  in  the  sense  of  the  common 
law,  a  judgment;  much  less  is  it  a  final  judgment.  It  is  a  mere  inter- 
locutory order.  Even  at  the  common  law,  error  only  lies  from  a  final 
judgment,  and  by  the  express  provisions  of  the  Judiciary  Act  of  1789, 
chap.  20,  sec.  22,  a  writ  of  error  lies  to  this  court  only  in  cases  of  final 
judgments."  See  also  Evans  r.  Gee,  14  Peters,  1  ;  Mountzed  v.  Hodgson, 
4  Cranch,  324. 

5  Woods  V.  Young,  4  Cranch,  237. 

^Henderson  v.  Moore,  5  Cranch,  11  ;  U.  States  v.  Evans,  lb.  280; 
Barr  v.  Gratz,  4  Wheat.  213. 

^  Marine  Insurance  Company  r.  Hodgson,  6  Cranch,  206  ;  Walden  v. 
Craig,  9  Wheat.  576;  Chirac  v.  lleinicker,  11  Wheat.  280. 
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judgment  in  tlie  nature  of  an  order  setting  aside  a  verdict, 
for  the  purpose  of  awarding  a  venire  facias  de  novo} 
So,  too,  a  case  cannot  be  brought  by  writ  of  error  from  a 
circuit  court  upon  an  agreed  statement  of  facts,  and  the 
judgment  of  the  circuit  court  on  those  facts,  without  any  of 
the  proceedings  in  the  court  below  being  in  the  record, 
because  it  cannot  appear  that  the  Supreme  Court  has  juris- 
diction.2  Nor  will  a  writ  of  error  lie  to  a  judgment  nisi,  or 
an  order  in  its  nature  interlocutory.^     But  a  writ  of  error 

'  The  Chesapeake  and  Ohio  Canal  Company  v.  The  Union  Bank  of 
Georgetown,  8  Peters,  259.  This  was  a  writ  of  error  to  a  judgment  of  a 
circuit  court  quashing  an  inquisition  :  the  law  under  which  the  proceed- 
ings were  had  authorizing  the  court  "  at  its  discretion,  as  often  as  may 
be  necessary,  to  direct  another  inquisition  to  be  taken."  The  Supreme 
Court  said  it  was  in  the  nature  of  an  order  setting  aside  a  verdict,  for 
the  purpose  of  awarding  a  venire  facias  de  novo. 

^  Keene  ii.  Whittaker,  13  Peters,  459.  But  it  seems  that  where  there 
has  been  a  general  verdict  upon  a  statement  of  facts,  subject  to  the 
opinion  of  the  circuit  court,  a  writ  of  error  lies.  Brent  v.  Chapman,  5 
Cranch,  358;  Faw  v.  Roberdeau,  3  Cranch,  1Y4. 

^  Levy  V.  Fitzpati-ick,  15  Peters,  167.  This  was  a  writ  of  error  to  an 
order  of  the  Circuit  Court  for  the  Eastern  District  of  Louisiana,  directing 
executory  process,  to  which  the  plaintiff  below  was  entitled,  upon  a 
mortgage  made  by  public  act,  importing  a  confession  of  judgment,  and 
entitling  the  plaintiff  to  such  process.  The  Supreme  Court  said  :  "  By 
the  22d  section  of  the  Judiciary  Act,  final  judgments  in  civil  actions 
commenced  in  the  circuit  courts,  by  original  process,  may  be  re-examined 
and  reversed  or  affirmed  upon  a  writ  of  error.  It  is  obvious  that  the 
debtors  were  not  before  the  judge,  in  this  case,  by  the  service  of  process, 
or  by  voluntary  appearance,  when  he  granted  the  executory  process.  In 
that  aspect  of  the  case,  then,  the  order  could  not  be  regarded  as  a  final 
judgment,  within  the  meaning  of  the  2 2d  section  of  the  statute.  But 
was  the  order  or  final  judgment  according  to  the  laws  of  Louisiana? 
The  fact  of  its  being  subject  to  appeal  does  not  prove  that  it  was,  as  has 
already  been  shown.  Nor  could  it,  per  se,  give  to  the  execution  of  the 
process,  ordered  by  the  judge,  the  dignity  of  a  judicial  sale.  Unless,  at 
least,  three  days'  previous  notice  were  given  to  the  debtors,  the  sale  would 
be  utterly  void  :  Grant  and  Olden  v.  Walden,  5  L.  R.  631.  This  proves 
that  some  other  act  was  necessary,  on  the  part  of  the  plaintiffs,  to  entitle 
them  to  the  fruits  of  their  judgment  by  confession.  And  in  that  act  is 
involved  the  merits  of  the  whole  case ;  because,  upon  that  notice,  the 
debtors  had  a  right  to  come  into  court  and  file  their  petition,  which  is 

15 
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will  lie  to  a  judgment  aTvarding  a  peremptory  mandamus  to 
restore  to  office,  where  the  matter  in  controversy  is  sufficient 
to  give  the  Supreme  Court  jurisdiction,  for  such  a  judgment 
is  in  all  respects  final.' 

§  178.  A  judgment  of  a  circuit  court  on  a  writ  of  error 
coram  vohis,  is  not  a  judgment  to  which  a  writ  of  error  will 
lie  from  the  Supreme  Court.^     Errors  of  law  only  are  re- 

technically  called  an  opposition,  and  set  up,  as  matter  of  defence,  every- 
thing that  could  be  assigned  for  error  here,  and  pray  for  an  injunction 
to  stay  the  executory  process  till  the  matter  of  the  petition  could  be 
heard  and  determined.  And  upon  an  answer  to  the  petition  coming  in, 
the  whole  merits  of  the  case  between  the  parties,  including  the  necessary 
questions  of  jurisdiction,  might  have  been  tried,  and  final  judgment  ren- 
dered. Articles  738,  739,  of  the  Code  of  Practice.  From  this  view  of 
the  case,  we  think^the  order,  granting  executory  process,  cannot  be 
regarded  as  anything  more  than  a  judgment  nisi.  To  such  a  judgment 
a  writ  of  error  would  not  lie.  The  writ  of  error,  in  this  case,  must 
therefore  be  dismissed." 

'  The  Columbian  Ins.  Co.  v.  Wheelwright,  7  Wheat.  534. 
2  Picketfs  Heirs  v.  Legerwood,  7  Peters,  144.  The  Court  said  :  "  The 
judgment  below  was  rendered  on  a  writ  of  error  coram  vohis,  sued  out 
in  the  same  court,  for  the  purpose  of  correcting  an  error  committed  at  a 
previous  term,  and  into  which,  it  was  contended,  the  court  had  been 
surprised.  We  are  not  now  called  upon  to  decide  on  the  merits  of  the 
cause  below,  nor  whether  it  was  a  case  proper  for  the  application  of  that 
remedy.  The  motion  here  is  to  quash  the  writ  of  error,  upon  the  ground 
that  it  is  an  exercise  of  jurisdiction  in  the  court  below  which  does  not 
admit  of  revision  in  this  tribunal ;  that  it  is  but  a  different  form  or  mode 
of  exercising  the  power  of  the  court  of  the  first  resort  over  its  own  acts, 
and  is  therefore  subject  to  the  same  exceptions  which  have  always  been 
sustained  in  this  court,  against  revising  the  interlocutory  acts  and  orders 
of  the  inferior  courts. 

"It  cannot  be  questioned  that  the  appropriate  use  of  the  writ  of  error 
coram  vohis,  is  to  enable  a  court  to  correct  its  own  errors  ;  those  errors 
which  precede  the  rendition  of  judgment.  In  practice  the  same  end  is 
now  generally  attained  by  motion  ;  sustained,  if  the  case  require  it,  by 
affidavits  ;  and  it  is  observable,  that  so  far  has  the  latter  mode  superseded 
the  former  in  the  British  practice,  that  Blackstone  does  not  even  notice 
this  writ  among  his  remedies.  It  seems  it  is  still  in  use  in  some  of  the 
states;  and  upon  points  of  fact  to  which  the  remedy  extends,  it  might, 
perhaps,  be  beneficially  resorted  to  as  the  means  of  submitting  a  litigated 
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examinable  in  the  Supreme  Court,  and  it  has  therefore  no 
power  to  grant  a  new  trial  by  a  re-examination  of  the  facts 


fact  to  the  decision  of  a  jury,  an  end  which,  under  the  mode  of  pro- 
ceeding by  motion,  might  otherwise  require  a  feigned  issue,  or  impose 
upon  a  judge  the  alternative  of  deciding  a  controverted  point  upon 
affidavit,  or  opening  a  judgment  perhaps  to  the  material  prejudice  of 
the  plaintiff,  in  oi'der  to  let  in  a  plea. 

"  But  in  general,  and  in  the  practice  of  most  of  the  states,  this  remedy 
is  nearly  exploded,  or  at  least  superseded  by  that  of  amending  on  motion. 
The  cases  in  which  it  is  held  to  be  the  appropriate  remedy  will  show 
that  it  will  work  no  failure  of  justice,  if  we  decide  that  it  is  not  one  of 
those  remedies  over  which  the  supervising  power  of  this  court  is  o-Iven 
by  law. 

"  The  cases  for  error  coram  vohis  are  enumerated  without  any  material 
variation  in  all  the  books  of  practice,  and  rest  on  the  authority  of  the 
sages  and  fathers  of  the  law.  I  will  refer  to  the  pages  of  Archbold  for 
the  following  enumeration  (1st  vol.  234,  276,  277,  278,  279)  :  'Error  in 
the  process  or  through  default  of  the  clerk ;  error  in  fact,  as  where  the 
defendant  being  under  age  sued  by  attorney,  in  any  other  action  but 
ejectment ;  that  either  plaintiff  or  defendant  was  a  married  woman  at 
the  commencement  of  the  suit ;  or  died  before  verdict  or  interlocutory 
judgment,  and  the  like.' 

"But  all  the  books  concur  in  quoting  the  language  of  Roll's  Abrid"-- 
ment,  p.  749,  '  that  if  the  error  be  in  the  judgment  itself,  and  not  in  the 
process,  a  writ  of  error  does  not  lie  in  the  same  court,  but  must  be 
brought  in  another  and  superior  court.' 

"  The  writ  of  error  in  this  case  was  but  a  substitute  for  a  motion  to  the 
court  below,  to  correct  an  error  of  its  own,  in  granting  iraprovidently  a  mo- 
tion for  leave  to  amend.  Many  years  had  elapsed  since  entering  a  judgment 
in  ejectment;  the  term  declared  on  had  long  since  expired ;  the  terre  tenant 
was  changed ;  only  one  of  the  original  defendants  survived,  and  he  bad 
removed  to  a  great  distance  from  the  premises  recovered  ;  on  him  alone 
notice  of  the  motion  was  served;  and  the  court,  unaware  of  these  facts, 
granted  leave  to  amend  the  declaration  in  the  original  suit,  by  extending 
the  term  more  than  twenty  years,  so  as  to  enable  the  jilaintiffs  to  sue  out 
a  writ  of  possession.  This  writ  of  error  was  sued  out  to  enable  the  court 
below  to  correct  that  error;  they  have  ordered  that  it  shall  be  corrected; 
and  from  that  order,  to  set  aside  the  former  order,  and  quash  the  writ  of 
possession,  is  the  appeal  now  made  to  the  reversing  power  of  this  court. 

"  We  think  the  case  comes  precisely  within  the  rule  laid  down  by  this 
court  in  the  case  of  Waldon  v.  Craig,  9  Wheat.  576,  with  this  difference 
that  the  latter  was  a  case  in  which  the  court  thought  so  favorably  of  the 
claim  of  the  plaintiff  in  error,  that  they  would  have  sustained  the  suit  if 
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tried  hy  a  jury;  and  in  general,  matters  of  practice  do  not 
constitute  subjects  upon  -which  errors  can  be  assigned.' 

§  179,  A  third  requisite  to  a  valid  writ  of  error  to  a 
circuit  court  is,  that  a  citation  to  the  adverse  party  should 
be  served  at  least  thirty  days  before  the  first  day  of  the  term 
of  the  Supreme  Court  to  which  the  writ  is  returnable.^  The 
Supreme  Court  will  not  compel  a  cause  to  be  heard,  unless 
the  citation  be  served  thirty  days  before  the  first  day  of 
term.^ 

§  ISO.  A  fourth  requisite  is,  that  the  writ  of  error  should 
be  brought  within  five  years  after  rendering  or  passing  the 
judgment  complained  of;  or  in  case  the  person  entitled  to 
the  writ  be  an  infant,  fcinc  covert,  non  compos  mentis,  or 
imprisoned,  then  it  must  be  brought  within  five  years,  ex- 
it had  been  possible.  The  court  there  express  themselves  thus :  '  There 
is  peculiar  reason  in  this  case,  where  the  cause  has  been  protracted,  and 
the  plaintiff  kept  out  of  possession  beyond  the  term  laid  in  the  declara- 
tion, by  the  excessive  delays  practised  by  the  opposite  party.  But  the 
course  of  this  court  has  not  been  in  favor  of  the  idea  that  a  writ  of  error 
will  lie  to  the  opinion  of  a  circuit  court  granting  or  refusing  a  motion 
like  this.  No  judgment  in  the  cause  is  brought  up  by  the  writ,  but 
merely  a  decision  on  a  collateral  motion,  which  may  be  renewed.' 

"  In  that  case,  as  in  this,  the  motion  was  to  extend  a  term  in  eject- 
ment, after  judgment ;  but  where  the  plaintiff's  delay  in  proceeding  with 
his  writ  of  possession  was  not  attributable  to  his  own  laches.  He  had 
been  arrested  in  his  course  by  successive  injunctions  sued  out  by  the 
defendants.  This  court  did  there  recognise  the  case  of  delay  by  injunc- 
tion as  one  in  which,  in  that  action,  the  court  might  exercise  the  power 
to  enlarge  the  term  even  after  judgment,  and  the  particular  case  as  one 
which  merited  that  exercise  of  discretion  ;  but  dismissed  the  writ  of 
error  because  it  was  a  case  proper  for  the  exercise  of  that  discretion,  and 
not  coming  within  the  description  of  an  ermr  in  llie  principal  judgment." 

•  Parsons  v.  Bedford,  3  Peters,  433,  445. 

2  Act  of  24  Sept.  1789,  sect.  22. 

^  Welsh  V.  Mandeville,  5  Cranch,  321  ;  Lloyd  v.  Alexander,  1  Cranch, 
365.  If  the  defendant  in  the  circuit  court  intermarries  after  the  judg- 
ment, and  before  service  of  the  citation,  the  citation  must  be  served  on 
her  husband.  Fairfax,  Ex'r,  v.  Fairfax,  5  Cranch,  19. 
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eluding  the  time  of  such  disability ;  and  the  plaintiff  in  error 
must  give  security  to  prosecute  his  writ  to  effect,  and  to 
answer  all  damages  and  costs,  if  he  fail  to  make  his  plea 
good.^  But  it  is  not  essential  that  the  security  should  be 
perfected  within  the  five  years,  if  the  writ  of  error  was 
allowed  within  the  five  years  f  and  where  the  writ  of  error  is 
not  a  supersedeas  or  stay  of  execution,  the  security  need 
only  be  for  costs.^ 

§  181.  Where  it  is  intended  that  the  writ  of  error  shall 
operate  as  a  supersedeas  and  stay  of  execution  in  the 
original  cause,  a  copy  of  the  writ  must  be  lodged  for  the 
adverse  party  in  the  clerk's  office  where  the  record  remains, 
within  ten  days,  Sundays  exclusive,  after  the  rendition  of  the 
judgment  or  decree  complained  of.  Until  the  expiration  of 
ten  days,  executions  are  not  to  issue  in  any  case  where  a 
writ  of  error  may  be  a  supersedeas ;  but  where  the  Supreme 
Court  affirms  the  judgment  or  decree  of  the  court  below,  just 
damages  are  to  be  awarded  to  the  respondent  in  error  for  his 
delay,  and  single  or  double  costs  at  discretion."*  If  the  writ 
of  error  is  not  brought  so  as  to  operate  as  a  supersedeas, 
execution  may  issue  in  the  court  below.* 

§  182.  It  was  formerly  held  that  no  writ  of  error  lies  to 
the  Supreme  Court,  to  reverse  the  judgment  of  a  circuit 
court  in  a  civil  action,  which  has  been  carried  up  to  the 
circuit  court  from  the  district  court  by  writ  of  error.^  But 
this  has  been  altered  by  statute,  and  such  cases  are  now  re- 
examinable  in  the  Supreme  Court,  in  the  same  manner  as  if 
they  had  been  originally  commenced  in  the  circuit  court.'''  It 
seems  that  a  writ  of  error  must  be  applied  for,  by  the  party 

'  Statute  of  1Y89,  sect.  22. 

^  At  least  it  has  been  so  held  in  relation  to  admiralty  appeals.  The 
Dos  Hermanos,  10  Wheat.  306. 
3  Act  of  December  12,  1794.  ■•  Act  of  1 789,  I  23. 

^  Wallen  v.  Williams,  7  Cranch,  278,  602.  « 

®  The  United  States  i'.  Goodwin,  7  Cranch,  108. 
'Act  of  July  4,  1840,  I  3. 
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himself,  or  by  some  one  who  can  show  his  authority,  and  not 
merely  the  authority  of  his  friends.* 

§  183.  There  are  two  classes  of  cases,  however,  in  which, 
by  special  provision,  a  writ  of  error  will  lie,  notwithstanding 
the  amount  in  controversy  is  less  than  two  thousand  dollars. 
The  Patent  Act  of  July  4,  1836,  §  17,  provides  that  writs  of 
error  or  appeals,  as  the  case  may  require,  in  patent  causes, 
shall  lie  to  the  Supreme  Court  of  the  United  States,  "  in  the 
same  manner,  and  under  the  same  circumstances,  as  is  now 
provided  by  law  in  other  judgments  and  decrees  of  circuit 
coiu'ts,  and  in  all  other  cases  in  which  the  court  shall  deem 
it  reasonable  to  allow  the  same."  The  object  of  this  statute 
was  to  secure  uniformity  of  decision  upon  the  patent  laws : 
and,  therefore,  Avhere  a  bill  was  brought  to  set  aside  a  con- 
tract in  relation  to  the  use  of  a  patented  machine,  and  the 
dispute  involved  no  question  of  construction  of  the  patent 
laws,  the  amount  in  controversy  not  appearing  to  exceed  two 
thousand  dollars,  it  was  held  that  the  court  below  had  no 
discretion  to  allow  an  appeal.^     And  in  an  action  at  law,  if 

'  Ex  parte  Dorr,  3  Howard,  lO?.. 

2  "Wilson  V.  Sandford,  10  Howard,  99.  In  this  case  the  Supreme 
Court  said:  "The  object  of  the  bill  was  to  set  aside'a  contract  made 
by  the  appellant  with  the  appellees,  by  which  he  had  granted  them  per- 
mission to  use,  or  vend  to  others  to  be  used,  one  of  Wood  worth's  planing 
machines,  in  the  cities  of  New  Orleans  and  Lafayette  ;  and  also  to 
obtain  an  injunction  against  the  further  use  of  the  machine,  upon  the 
ground  that  it  was  an  infringement  of  his  patent  rights.  The  appellant 
states,  that  he  was  the  assignee  of  the  monopoly  in  that  district  of 
country,  and  that  the  contract  which  he  had  made  with  the  appellees  had 
been  forfeited  by  their  refusal  to  comply  with  its  conditions.  The 
license  in  question  w»s  sold  for  fourteen  hundred  dollars,  a  part  of 
which,  the  bill  admits,  had  been  paid.  The  contract  is  exhibited  with 
the  bill,  but  it  is  not  necessary  in  this  opinion  to  set  out  more  particu- 
larly its  provisions. 

"The  appellees  demurred  to  the  bill,  and,  at  the  final  hearing,  the 
demurrer  was  sustained,  and  the  bill  dismissed.  And  the  case  is  brought 
h^re  by  an  appeal  from  that  decree. 

"  The  matter  in  controversy  between  the  parties  arises  upon  this  con- 
tract, and  it  does  not  appear  that  the  sum  in  dispute  exceeds  two  thou- 
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the  court  below,  in  the  exercise  of  their  discretion,  allow  a 
writ  of  error,  under  this  statute,  as  "reasonable,"  it  must  be 

sand  dollars.  On  the  contrary,  the  bill  and  contract  exhibited  with  it 
show  that  it  is  below  that  sum.  An  appeal,  therefore,  cannot  be  taken 
from  the  decree  of  the  circuit  court,  unless  it  is  authorized  by  the  last 
clause  in  the  seventeenth  section  of  the  Act  of  1836. 

"  The  section  referred  to,  after  giving  the  right  to  a  writ  of  error  or 
appeal  in  cases  arising  under  that  law,  in  the  same  manner  and  under 
the  same  circumstances  as  provided  by  law  in  other  cases,  adds  the 
following  provision :  '  And  in  all  other  cases  in  which  the  court  shall 
deem  it  reasonable  to  allow  the  same.'  The  words,  '  in  all  other  cases,' 
evidently  refer  to  the  description  of  cases  provided  for  in  that  section, 
and  where  the  matter  in  dispute  is  below  two  thousand  dollars.  In  such 
suits,  no  appeal  could  be  allowed  but  for  this  provision. 

"  The  cases  specified  in  the  section  in  question  are,  '  all  actions,  suits, 
controversies  and  cases,  arising  under  any  law  of  the  United  States,  grant- 
ing or  confirming  to  inventors  the  exclusive  right  to  their  inventions  or 
discoveries.' 

"  The  right  of  appeal  to  this  court  is  confined  to  cases  of  this  descrip- 
tion, when  the  sum  in  dispute  is  below  two  thousand  dollars.  And  the 
peculiar  privilege  given  to  this  class  of  cases  was  intended  to  secure 
uniformity  of  decision  in  the  construction  of  the  Act  of  Congress  in 
relation  to  patents. 

"  Now,  the  dispute  in  this  case  does  not  arise  under  any  Act  of  Con- 
gress ;  nor  does  the  decision  depend  upon  the  construction  of  any  law 
in  relation  to  patents.  It  arises  out  of  the  contract  stated  in  the  bill ; 
and  there  is  no  Act  of  Congress  providing  for  or  regulating  contracts  of 
this  kind.  The  rights  of  the  parties  depend  altogether  upon  common 
law  and  equity  principles.  The  object  of  the  bill  is  to  have  this  contract 
set  aside  and  declared  to  be  forfeited  ;  and  the  prayer  is,  '  that  the  appel- 
lant's reinvesture  of  title  to  the  license  granted  to  the  appellees,  by 
reason  of  the  forfeiture  of  the  contract,  may  be  sanctioned  by  the  court,' 
and  for  an  injunction.  But  the  injunction  he  asks  for  is  to  be  the  con- 
sequence of  the  decree  of  the  court  sanctioning  the  forfeiture.  He 
alleges  no  ground  for  an  injunction  unless  the  contract  is  set  aside.  And 
if  the  case  made  in  the  bill  was  a  fit  one  for  relief  in  equity,  it  is  very 
clear  that  whether  the  contract  ought  to  be  declared  forfeited  or  not,  in 
a  court  of  chancery,  depended  altogether  upon  the  rules  and  principles 
of  equity,  and  in  no  degree  whatever  upon  any  Act  of  Congress  con- 
cerning patent  rights.  And  whenever  a  contract  is  made  in  relation  to 
them,  which  is  not  provided  for  and  regulated  by  Congress,  the  parties, 
if  any  dispute  arises,  stand  upon  the  same  ground  with  other  litigants 
as  to  the  right  of  appeal ;  and  the  decree  of  the  circuit  court  cannot  be 


232        JURISDICTION    AND    PRACTICE    OF    SUPREME    COURT. 

upon  the  whole  case,  and  not  upon  certain  points  of  the  case, 
and  because  the  construction  of  the  patent  hnvs,  or  some  right 
under  them  is  involved.^ 

§  184.  Another  class  of  cases  in  Avhich  writs  of  error  will 
lie,  as  a  matter  of  right,  by  special  provision,  are  civil  actions 
brought  by  the  United  States  for  the  enforcement  of  the 
revenue  laws.  In  these  cases,  writs  of  error  from  the  final 
judgments  of  the  circuit  courts  may  be  brought  by  either 
party,  without  reference  to  the  amount  in  controversy.^  The 
revenue  of  the  post-office  is  a  part  of  the  revenue  of  the 
government,  for  this  purpose.  So  that  in  an  action  of  debt 
brought  under  the  Act  of  March  3,  1825,  "for  the  pre- 
vention of  frauds  on  the  revenue  of  the  Post-Office  Depart- 
ment," a  writ  of  error  will  lie,  whatever  may  be  the  amount 
in  controversy.^  But  the  judgment  must  be  a  final  judgment 
of  a  circuit  court ;  and,  therefore,  where  a  case  was  brought 
from  the  Court  of  Appeals  of  the  Territory  of  Florida,  and 
the  amount  in  controversy  did  not  exceed  one  thousand 
dollars — the  amount  fixed  by  statute  for  writs  of  error  from 
the  territorial  court — it  was  dismissed  for  want  of  juris- 
diction.'* 

§  185.  The  next  form  in  which  the  appellate  jurisdiction 
of  the  Supreme  Court  is  extended  to  cases  in  the  circuit 
courts,  is  by  appeal :  and  this  embraces  cases  in  equity  and 
cases  in  admiralty.  We  have  already  seen  that  the  Judiciary 
Act  provided  only  the  process  of  a  writ  of  error,  by  which 
cases  of  any  description  could  be  carried  from  the  circuit 
courts  to  the  Supreme  Court.  A  writ  of  error  is  strictly  a 
common  law  process,  and  removes  for  re-examination  nothing 

revised  here,  unless  tlie  matter  in  dispute  exceeds  two  thousand 
dollars." 

'  Ilogf,'  V.  Emerson,  G  Howard,  437,  477  ;  Curtis  on  Patents,  ^  407. 

2  Act  of  May  31,  1844,  ch.  31. 

3  The  U.  States  v.  Bromley,  12  Howard,  88. 
*  The  U.  States  v.  Carr,  8  Howard,  1. 
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but  the  law.^  It  was  soon  perceived  to  be  necessary  that 
provision  should  be  made  for  the  more  appropriate  mode  of 
carrying  up  both  the  laAV  and  the  fact  involved  in  cases  in 
equity  and  admiralty,  by  appeal,  which  is  a  civil  law  process, 
and  removes  the  whole  cause.  Accordingly,  it  was  provided 
by  the  Act  of  March  3, 1803,  that  "  from  all  final  judgments 
or  decrees  rendered  or  to  be  rendered  in  any  circuit  court, 
or  in  any  district  court  acting  as  a  circuit  court,  in  any  cases 
of  equity,  of  admiralty,  and  maritime  jurisdiction,  and  of 
prize  or  no  prize,  an  appeal,  where  the  matter  in  dispute, 
exclusive  of  costs,  shall  exceed  the  sum  or  value  of  two 
thousand  dollars,  shall  be  allowed  to  the  Supreme  Court  of 
the  United  States,  and  that  upon  such  appeal,  a  transcript 
of  the  libel,  bill,  ansAver,  depositions,  and  all  other  proceed- 
ings of  what  kind  soever  in  the  cause,  shall  be  transmitted 
to  the  said  Supreme  Court ;  and  that  no  new  evidence  shall 
be  received  in  the  said  court,  on  the  hearing  of  such  appeal, 
except  in  admiralty  and  prize  cases,  and  that  such  appeals 
shall  be  subject  to  the  same  rules,  regulations,  and  restric- 
tions, as  are  prescribed  in  law  in  case  of  writs  of  error ;  and 
that  the  said  Supreme  Court  shall  be,  and  hereby  is  autho- 
rized and  required  to  receive,  hear,  and  determine  such 
appeals."^ 

§  186.  This  act,  then,  has  no  reference  to  actions  at  law, 
and  authorizes  appeals  to  the  Supreme  Court  only  in  cases 
in  equity  and  admiralty.^  But  it  adopts  the  rules,  regu- 
lations, and  restrictions  contained  in  the  Act  of  1789,  which 
respect  the  time  within  which  a  writ  of  error  may  be  brought, 
and  in  what  instances  it  shall  operate  as  a  supersedeas ;  the 

>  Wiscart  v.  Daucliy,  3  Ball.  321.     ^  Act  of  March  3,  1803,  ch.  40,  §  2. 

3  The  San  Pedro,  2  Wheat.  132,  141,  142;  Parish  v.  Ellis,  16  Peters, 
451, 453.  All  suits  brought  to  settle  legal  rights  which  are  not  of  equity 
or  admiralty  jurisdiction,  whatever  their  peculiar  forms  may  be,  are  cases 
at  law,  withia  the  meaning  of  those  terms  as  used  in  the  Constitution 
and  Acts  of  Congress.  Parsons  v.  Bedford,  3  Peters,  433,447  ;  Parish  v. 
Ellis,  ut  supra.  A  proceeding  by  mandamus  is  at  common  law :  Ward 
V.  Gregory,  1  Peters,  633. 
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citation  to  the  adverse  party ;  the  security  to  be  given  by  the 
plaintiff  in  error  for  proseciitin*;  his  suit ;  and  the  restrictions 
upon  the  appellate  court  as  to  reversal  in  certain  enumerated 
cases.  All  these  are  applicable  to  appeals  under  the  Act  of 
1803,  and  are  to  be  substantially  observed,  except  tliat  where 
the  appeal  is  prayed  at  the  same  term  when  the  decree  or 
sentence  is  made,  a  citation  is  not  necessary.^  It  follows, 
that  an  appeal  in  admiralty,  equity,  and  prize  causes,  may 
be  taken  at  any  time  within  five  years  from  the  final  decree 
or  sentence  being  pronounced,  subject  to  the  saving  clause 
in  the  22d  section  of  the  Act  of  1789.^ 

§  187.  Final  judgments  or  decrees  only  are  within  this 
provision  for  appeals.  An  interlocutory  decree  dissolving 
an  injunction  is  not  a  decree  from  which  an  appeal  can  be 
taken  ;^  and  an  appeal  does  not  lie  from  a  decree  making  an 
injunction  perpetual,  and  leaving  some  matters  of  account 
open  for  further  consideration,  upon  which  the  parties  are  to 
take  further  proof.''  A  decree  awarding  a  new  trial  at  law, 
in  an  action  which  the  suit  in  equity  is  brought  to  restrain, 
is  an  interlocutory  decree  J  and  so  is  a  decree  for  distribu- 
tion of  a  sum  reported  to  be  in  the  hands  of  the  executor,  in 
a  suit  by  residuary  legatees,  the  whole  of  the  assets  of  the 
estate  not  having  been  collected.^ 

§  188.  Where  an  appeal,  taken  from  an  original  decree, 
from  which  an  appeal  lies,  does  not  operate  as  a  supersedeas 
of  that  decree,  and  the  circuit  court  proceeds  to  make  a 
supplemental  decree  of  sale  pursuant  to  the  original  decree 
appealed  from,  such  supplemental  ilecrce  is  not  a  final  decree, 
and  cannot  be  appealed  from.^     But  a  decree  for  a  sale  of 

'  The  San  Pedro,  2  Wheat.  132,  142  ;  Reiley  ».  Lamar,  2  Cranch,  344. 

*  The  San  Pedro,  n(  supra. 

''Young  V.  Grundy,  G  Cranch,  51 ;  Iliriart  v.  Ballon,  9  Peters,  15G. 

*  Brown  v.  Swann,  9  Peters,  1.  *  Lea  v.  Kelly,  15  Peters,  213. 

*  Young  r.  Smith,  15  Peters,  287. 

'  Carr  v.  Hoxie,  13  Peters,  460.  Jfr.  Justice  Story,  delivering  the 
opinion   of  the   court  in   this  case,  said :    "  This  is  an  appeal   from   a 
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mortgaged  property,  upon  a  bill  to  foreclose,  is  a  final  decree, 
and  may  be  appealed  from  without  waiting  for  the  return 
and  confirmation  of  the  sale  by  a  decretal  order.^     So,  too, 

decree  in  equity  of  the  Circuit  Court  for  the  District  of  Rhode  Island, 
made  in  a  case  where  the  appellant  was  the  original  defendant.  The 
facts,  so  far  as  they  are  now  before  us  upon  the  present  record  and 
appeal,  are  briefly  these :  The  original  decree  was  made  at  the  June 
term  of  the  circuit  court,  1834 ;  and,  at  the  same  time,  an  appeal  was 
taken  therefrom  to  the  Supreme  Court.  The  appeal  was  entered  at 
January  term,  1835,  of  the  Supreme  Court,  and  was  dismissed  for  want 
of  due  prosecution  at  January  term,  1837.  At  the  November  term  of 
the  circuit  court,  1837,  a  petition  was  filed  by  the  original  appellant, 
praying  for  a  new  and  second  appeal  from  the  original  decree,  which 
was  granted  by  the  court,  upon  bonds  being  given  according  to  law.  At 
the  same  term,  the  original  plaintiff  j^rayed  for  further  proceedings  to 
enforce  the  original  decree,  whereupon  a  supplemental  decree  was  passed 
by  the  court  for  a  sale  of  the  premises  in  controversy,  pursuant  to  the 
original  decree  ;  and  from  this  last  decree  the  original  appellant  claimed 
an  appeal,  which  was  granted  by  the  court  upon  his  giving  bonds  ;  and 
the  case  now  comes  before  us  solely  upon  this  appeal,  the  record  and 
proceedings  in  the  original  suit  not  having  as  yet  been  brought  up  and 
filed  in  the  court,  in  pursuance  of  the  second  appeal  from  the  original 
decree  already  referred  to.  The  question,  therefore,  whether  this  second 
appeal  lies  to  this  court,  after  the  dismissal  of  the  former  appeal,  is  not 
now  before  us,  and  can  only  arise  when  the  original  proceedings  shall 
come  before  us,  upon  a  due  prosecution  and  entry  of  the  second  appeal. 
The  only  question  now  before  us  is,  whether  this  second  appeal  is,  under 
the  circumstances,  a  supersedeas  to  all  further  proceedings  in  the  circuit 
court  to  execute  the  original  decree.  If  it  is,  then  the  appeal  from  the 
supplemental  decree  of  sale  is  maintainable ;  otherwise,  it  ought  to  be 
dismissed.  Upon  full  consideration,  we  are  of  opinion,  that  it  is  no 
supersedeas;  and  that  the  circuit  court  is  at  full  liberty,  in  its  discretion, 
to  proceed  to  execute  the  oi'iginal  decree,  if  it  shall  deem  it  advisable ; 
and  that  the  supplemental  decree  of  sale  is  but  a  decree  in  execution  of 
the  original  decree,  and  not  a  final  decree  in  the  contemplation  of  the 
Acts  of  Congress,  from  which  an  appeal,  like  that  now  before  us,  lies. 
It  must,  therefore,  be  dismissed  with  costs.  But,  in  order  to  guard 
against  any  misapprehension,  it  is  proper  to  add,  that  this  dismissal  is  in 
no  sense  to  be  construed  to  prevent  the  original  proceedings  and  decree 
from  being  brought  before  this  court  upon  the  second  appeal  taken 
thereto  in  the  circuit  com-t,  for  full  consideration,  whether  it  lies  or  not." 
*  Ray  w.  Law,  3  Cranch,  179;  Whiting  v.  The  Bank  of  the  United 
States,  13  Peters,  6,  15. 
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where  a  decree  of  the  court  below  ordered  certain  deeds  to 
be  set  aside,  and  that  the  compLainant  shoukl  recover  certain 
property  and  a  certain  sum  of  money,  and  should  have  exe- 
cution therefor,  and  that  the  master  should  take  an  account 
of  the  profits  of  the  property,  the  bill  to  be  retained  for  fur- 
ther decree  as  to  the  matters  on  which  the  master  was  to 
report,  it  was  held  that  this  was  a  final  decree.  But  a  de- 
cree that  money  shall  be  paid  into  court,  or  that  property 
shall  be  delivered  to  a  receiver,  or  be  held  in  trust  to  be  de- 
livered to  a  new  trustee,  is  interlocutory  only.'     And  where 

'  Forgay  v.  Conrad,  6  Howard,  201.  In  this  case,  Mr.  Ch.  J.  Taney, 
delivering?  the  opinion  of  the  court,  said :  "The  question  upon  the  motion 
to  dismiss  is,  whether  this  is  a  final  decree,  within  the  meaning  of  the  Acts 
of  Congress.  Undoubtedly,  it  is  not  final  in  the  strict  technical  sense  of 
the  term.  But  this  court  has  not,  heretofore,  understood  the  words  '  final 
decrees'  in  this  strict  and  technical  sense,  but  has  given  them  a  more 
liberal,  and,  as  we  think,  a  more  reasonable  construction,  and  one  more 
consonant  to  the  intention  of  the  legislature. 

"In  the  case  of  Whiting  r.  The  Bank  of  the  United  States,  13  Peters, 
15,  it  was  held  that  a  decree  of  foreclosure  and  sale  of  mortgaged  pre- 
mises was  a  final  decree,  and  the  defendant  entitled  to  his  appeal  with- 
out waiting  for  the  return  and  confirmation  of  the  sale  by  a  decretal 
order.  And  this  decision  is  placed  by  the  court  upon  the  ground  that 
the  decree  of  foreclosure  and  sale  was  final  upon  the  merits,  and  the 
ulterior  proceedings  but  a  mode  of  executing  the  original  decree.  The 
same  rule  of  construction  was  acted  on  in  the  case  of  Micliaud  and 
Others  V.  Girod  and  Others,  4  Howard,  50.3. 

"  The  case  before  us  is  a  stronger  one  for  an  appeal  than  the  case  last 
mentioned.  For  here  the  decree  not  only  decides  the  property  in  dispute, 
and  annuls  the  deeds  under  which  the  defendants  claim,  but  also  directs 
the  property  in  dispute  to  be  delivered  to  the  complainant,  and  awards 
execution.  And,  according  to  the  last  paragraph  in  the  decree,  the  bill 
is  retained  merely  for  the  purpose  of  adjusting  the  accounts  referred  to 
the  master.  In  all  other  respects,  the  whole  of  the  matters  brought  into 
controversy  by  the  bill  are  finally  disposed  of  as  to  all  the  defendants, 
and  the  bill  as  to  them  is  no  longer  pending  before  the  court,  and  the 
decree  which  it  passed  could  not  have  been  afterwards  reconsidered  or 
modified  in  relation  to  the  matters  decided,  except  upon  a  petition  for  a 
rehearing  within  the  time  prescribed  by  the  rules  of  this  court  regulating 
proceedings  in  equity  in  the  circuit  courts.  If  these  appellants,  there- 
fore, must  wait  until  the  accounts  are  reported  by  the  master,  and  con- 
firmed by  the  court,  they  will  be  subject  to  irreparable  Injury.     For  the 
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the  court  below  decreed  that  the  complainants  were  entitled 
to  two-sevenths  of  certain  property,  and  referred  it  to  a 

lands  and  slaves  wliich  they  claim  will  be  taken  out  of  their  possession 
and  sold,  and  the  proceeds  distributed  among  the  creditors  of  the  bank- 
rupt, before  they  can  have  an  opportunity  of  being  heard  in  this  court 
in  defence  of  their  rights.  We  think  upon  sound  principles  of  construc- 
tion, as  well  as  upon  the  authority  of  the  cases  referred  to,  that  such  is 
not  the  meaning  of  the  Acts  of  Congress.  And  when  the  decree  decides 
the  right  of  the  property  in  contest,  and  directs  it  to  be  delivered  up  by 
the  defendant  to  the  complainant,  or  directs  it  to  be  sold,  or  directs  the 
defendant  to  pay  a  certain  sum  of  money  to  the  complainant,  and  the 
complainant  is  entitled  to  have  such  decree  carried  immediately  into 
execution,  the  decree  must  be  regarded  as  a  final  one  to  that  extent,  and 
authorized  an  appeal  to  this  court,  although  so  much  of  the  bill  is  re- 
tained in  the  circuit  court  as  is  necessary  for  the  purpose  of  adjusting 
by  a  further  decree  the  accounts  between  the  parties  pursuant  to  the 
decree  passed. 

"  This  rule,  of  course,  does  not  extend  to  cases  where  money  is  directed 
to  be  paid  into  court,  or  property  to  be  delivered  to  a  receiver,  or  pro- 
perty held  in  trust  to  be  delivered  to  a  new  trustee  appointed  by  the 
court,  or  to  cases  of  a  like  description.  Orders  of  that  kind  are  fre- 
quently and  necessarily  made  in  the  progress  of  a  cause.  But  they  are 
interlocutory  only,  and  intended  to  preserve  the  subject-matter  in  dispute 
from  waste  or  dilapidation,  and  to  keep  it  within  the  control  of  the  court 
until  the  rights  of  the  parties  concerned  can  be  adjudicated  by  a  final 
decree.  The  case  before  us,  however,  comes  within  the  rule  above 
stated,  and  the  motion  to  dismiss  is  therefore  overruled.  We,  however, 
feel  it  our  duty  to  say  that  we  cannot  approve  of  the  manner  in  which 
this  case  has  been  disposed  of  by  the  decree.  In  limiting  the  right  of 
appeal  to  final  decrees,  it  was  obviously  the  object  of  the  law  to  save  the 
unnecessary  expense  and  delay  of  repeated  appeals  in  the  same  suit, 
and  to  have  the  whole  case  and  every  matter  in  controversy  in  it  decided 
in  a  single  appeal. 

"  In  this  respect  the  practice  of  the  United  States  chancery  courts  dif- 
fers from  the  English  practice.  For  appeals  to  the  House  of  Lords  may 
be  taken  from  an  interlocutory  order  of  the  chancellor,  which  decides  a 
right  of  property  in  dispute,  and,  therefore,  there  is  no  irreparable  injury 
to  the  party  by  ordering  his  deed  to  be  cancelled,  or  the  property  he  holds 
to  be  delivered  up,  because  he  may  immediately  appeal ;  and  the  execu- 
tion of  the  order  is  suspended  until  the  decision  of  the  appellate  court. 
But  the  case  is  otherwise  in  the  courts  of  the  United  States,  where  the 
right  to  appeal  is  by  law  limited  to  final  decrees.  And  if,  by  an  interlo- 
cutory order  or  decree,  he  is  required  to  deliver  up  property  which  he 
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master  to  take  and  report  an  account  of  the  property,  and 
reserved  all  other  matters  in  controversy  until  the  coming  in 

claims,  or  to  pay  money  which  ho  denies  to  be  due,  and  the  order  imme- 
diately carried  into  execution  by  the  circuit  court,  his  right  of  appeal  is 
of  very  little  value  to  him,  and  he  may  be  ruined  before  he  is  permitted 
to  avail  himself  of  the  right.  It  is  exceedingly  important,  therefore,  that 
the  circuit  courts  of  the  United  States,  in  framing  their  interlocutory 
orders,  and  in  carrying  them  into  execution,  should  keep  in  view  the  dif- 
ference between  the  right  of  appeal  as  practised  in  the  English  chancery 
jurisdiction  and  as  restricted  by  the  Act  of  Congress,  and  abstain  from 
changing  unnecessarily  the  possession  of  property  or  compelling  the  pay- 
ment of  money  by  an  interlocutory  order. 

"Cases,  no  doubt,  sometimes  arise,  where  the  purposes  of  justice  re- 
quire that  t»he  property  in  controversy  should  be  placed  in  the  hands  of 
a  receiver,  or  a  trustee  bo  changed,  or  money  be  paid  into  court.  But 
orders  of  this  description  stand  upon  very  diflferent  principles  from  the 
interlocutory  orders  of  which  we  are  speaking. 

"  In  the  case  before  us,  for  example,  it  would  certainly  have  been  pro- 
per, and  entirely  consistent  with  chancery  practice,  for  the  circuit  court 
to  have  announced,  in  an  interlocutory  order  or  decree,  the  opinion  it 
had  formed  as  to  the  rights  of  the  parties,  and  the  decree  it  would  finally 
pronounce  upon  the  titles  and  conveyances  in  contest.  But  there  could 
be  no  necessity  for  passing  immediately  a  final  decree  annulling  the  con- 
veyances, and  ordering  the  property  to  be  delivered  to  the  assignee  of 
the  bankrupt.  The  decree  upon  these  matters  might,  and  ought  to  have 
awaited  the  master's  report ;  and  when  the  accounts  were  before  the 
court,  then  every  matter  in  dispute  might  have  been  adjudicated  in  one 
final  decree ;  and  if  either  party  thought  himself  aggrieved,  the  whole 
matter  would  be  brought  here  and  decided  in  one  appeal,  and  the  object 
and  policy  of  the  Acts  of  Congress  upon  this  subject  carried  into  eflect. 

"  The  remarks  arc  not  made  for  the  purpose  of  censuring  the  learned 
judge  by  whom  the  decree  was  pronounced;  but  in  order  to  call  the  at- 
tention of  the  circuit  courts  to  an  inconvenient  practice  into  which  some 
of  them  have  sometimes  fallen,  and  which  is  regarded  by  this  court  as 
altogether  inconsistent  with  the  object  and  policy  of  the  Acts  of  Congress 
in  relation  to  appeals,  and  at  the  same  time  needlessly  burdensome  and 
expensive  to  the  parlies  concerned,  and  calculated  by  successive  appeals 
to  produce  great  and  unreasonable  delays  in  suits  iu  chancery.  For  it 
may  well  happen,  that,  wlien  the  accounts  are  taken  and  reported  by  the 
master,  this  case  may  again  come  up  here  upon  exceptions  to  his  report, 
allowed  or  disallowed  by  the  circuit  court,  and  thus  two  appeals  made 
necessary,  when  the  matters  in  dispute  could  more  convcniL'iitly  and 
speedily,  and  with  less  expense,  have  been  decided  in  one." 
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of  the  report,  it  was  held  to  be  an  interlocutory  decree.^  So, 
also,  a  decree  setting  aside  a  deed  made  by  a  bankrupt, 
directing  the  trustees  under  the  deed  to  deliver  over  to  the 
assignee  in  bankruptcy  all  the  property  remaining  in  their 
hands  undisposed  of,  but  without  deciding  how  far  the  trus- 
tees might  be  liable  to  the  assignee  for  the  proceeds  of  sales 
previously  made  and  paid  away  to  the  creditors,  and  direct- 
ing an  account  of  these  proceeds  to  be  taken,  is  not  such  a 
final  decree  as  can  be  appealed  from.^  An  order  of  the 
court  below  sustaining  a  demurrer  to  a  petition  because  it 
was  multifarious,  and  because  the  names  of  the  persons  claim- 
ing or  in  possession  of  the  land,  which  the  petitioners  alleged 
belonged  to  them,  is  not  a  final  judgment  or  decree,  from 
which  an  appeal  lies,  for  the  title  is  not  adjudicated.^ 

§  189.  In  admiralty,  a  decree  for  restitution,  with  costs 
and  damages,  the  report  of  the  commissioners  appointed  to 
ascertain  the  damages  not  having  been  acted  upon,  is  not  a 
final  decree.'*  So,  also,  if  the  libel  be  in  personam  for  dama- 
ges, if  the  court  decrees  that  damages  be  recovered,  and  that 
commissioners  be  appointed  to  ascertain  the  amount,  an  ap- 
peal will  not  lie  until  they  have  made  their  report.^ 

§  190.  The  amount  in  controversy,  which  will  authorize 
an  appeal,  in  equity,  or  in  admiralty,  to  the  Supreme  Court 
of  the  United  States  from  a  circuit  court,  is  the  same  as  that 
for  which  a  writ  of  error  will  lie  in  an  action  at  law.  In 
equity,  a  bill  filed  to  obtain  a  decree  for  the  sale  of  land  on 
which  a  deed  has  been  given  to  secure  the  payment  of  a  sum 
of  money,  the  amount  in  controversy  is  not  the  value  of  the 
land,  but  the  amount  of  the  debt.*^     Where  the  prayer  of  a 

>  Perkins  v.  Tourniquet,  6  Howard,  206. 

2  PuUiam  v.  Christian,  6  Howard,  209. 

3  Heirs  of  De  Armas  v.  The  United  States,  6  Howard,  103. 
^  The  Palmyra,  10  Wheaton,  502. 

5  Chase  v.  Vasquez,  11  Wheat.  429. 

^  Bank  of  Alexandria  v.  Hoof,  7  Peters,  168. 
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bill  sliuws  that  the  demand  of  the  complainant  is  susceptible 
of  definite  computation,  and  that  there  can  be  no  recovery 
beyond  the  sura  of  $2000,  an  appeal  cannot  be  taken. ^  The 
jurisdiction  of  the  Supreme  Court  does  not  depend  upon  the 
amount  of  any  contingent  loss  or  damage  which  one  of  the 
parties  may  sustain  by  a  decision  against  him,  but  upon  the 
amount  in  dispute  between  them  ;  and,  therefore,  where  a 
bill  was  filed  to  enjoin  the  marshal  from  levying  an  execution 
upon  certain  property  for  a  less  sum  than  $2000,  a  decree 
dismissing  the  bill  cannot  be  appealed  from,  although  the 
entire  value  of  the  property  may  be  more  than  $2000.^  In 
admiralty,  in  cases  of  seizure  for  breach  of  the  revenue  laws, 
the  amount  in  controversy  is  the  value  of  the  property  at  the 
time  of  the  seizure,  exclusive  of  duties.^ 

§  191.  13ut  where  the  property  libelled  is  sold  by  agree- 
ment of  the  parties,  and  the  proceeds  of  the  sale,  when  de- 
posited in  the  registry,  amount  to  less  than  two  thousand 
dollars,  the  case  is  not  within  the  jurisdiction  of  the  Supreme 
Court,  notwithstanding  an  agreement  filed  by  counsel  admit- 
ting the  value  of  the  property  to  be  more  than  two  thousand 
dollars.  Such  an  agreement  would  be  evidence  of  the  value, 
if  nothing  to  the  contrary  appeared  in  the  record.'' 

§  102.  In  salvage  cases,  the  amount  in  controversy  is  the 
sum  awarded  as  salvage  in  the  court  below  upon  the  property 
of  each  claimant,  and  not  the  aggregate  amount  of  the  whole 
salvage  awarded.*     In  equity,  if  the  demand  is  susceptible 

'  Sewall  V.  Chamberlain,  5  Howard,  G. 

*  Ross  V.  Prentiss,  3  Howard,  771. 

3  The  United  States  v.  84  Boxes  of  Sugar,  7  Peters,  45.3. 

*  Gruncr  r.  The  U.  States,  11  Howard,  1G3.  Where  several  owners  of 
a  car;To  filed  lihels,  in  rem,  against  the  vessel  for  damages  done  to  their 
goods,  and  the  libels  were  consolidated  by  the  court  below,  and  after- 
wards damages  were  decreed  in  favor  of  some  of  the  libcllants  for  more, 
and  in  some  for  less  than  $2000,  the  cases,  where  the  damages  were 
less  than  that  sura,  were  dismissed  for  want  of  jurisdiction.  Rich  v. 
Lambert,  12  Howard,  347. 

*  Strattoii  V.  Jervis,  8  Peters,  4.     In  this  case,   Mr.  Justice  Story, 
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of  definite  computation,  and  the  recovery  must  be  for  a  sum 
less  than  tAvo  thousand  dollars,  the  appeal  will  be  dismissed/ 
If  there  is  no  allegation  of  value,  and  nothing  in  the  record 
from  which  it  can  be  computed,  it  may  be  proved.^     The 

delivering  the  opinion  of  the  court,  said  :  "  The  first  question  is,  has 
this  court  jurisdiction  to  entertain  the  appeal,  the  aggregate  amount  of 
the  whole  salvage,  exceeding  the  sum  of  two  thousand  dollars ;  but  that 
which  is  due  or  payable  by  any  distinct  claimant  being  very  far  short  of 
that  sum.  The  argument  in  favor  of  the  jurisdiction  is,  that  the  salvage 
service  is  entire,  and  that  the  decree  is  for  a  specified  proportion  or 
aliquot  part  of  the  whole  of  the  gross  sales,  and,  therefore,  it  is  charge- 
able upon  the  proceeds  as  an  entirety,  and  not  upon  the  separate  parcels 
thereof  according  to  the  interests  of  the  separate  owners.  We  are  of  a 
different  opinion.  In  the  appeal  here,  as  in  that  from  the  district  court, 
the  case  of  each  claimant  having  a  separate  interest  must  be  treated  as 
a  separate  appeal,  pro  interesse  suo,  from  the  decree,  so  far  as  it  regards 
that  interest ;  and  the  salvage  chargeable  on  him  constitutes  the  whole 
matter  in  dispute  between  him  and  the  libellant ;  with  the  fate  of  the 
other  claims,  however  disposed  of,  he  has  and  can  have  nothing  to  do. 
It  is  true  that  the  salvage  service  was  in  one  sense  entire ;  but  it  cer- 
tainly cannot  be  deemed  entire  for  the  purpose  of  founding  a  right 
against  all  the  claimants  jointly,  so  as  to  make  them  all  jointly  responsi- 
ble for  the  whole  salvage.  On  the  contrary,  each  claimant  is  responsible 
only  for  the  salvage  properly  due  and  chargeable  on  the  gross  proceeds 
or  sales  of  his  own  property,  pi'o  rata.  It  would  otherwise  follow,  that 
the  property  of  one  claimant  might  be  made  chargeable  with  the  pay- 
ment of  the  whole  salvage,  which  would  be  against  the  clearest  pi-inci- 
ples  of  law  on  this  subject.  The  district  and  circuit  courts  manifestly 
acted  upon  this  view  of  the  matter,  and  their  decrees  would  be  utterly 
unintelligible  upon  any  other.  Their  decrees,  respectively,  in  giving  a 
certain  proportion  of  the  gross  sales,  must  necessarily  apportion  that 
amount,  pro  rata,  upon  the  whole  proceeds,  according  to  the  distinct 
interests  of  each  claimant.  We  are,  therefore,  of  opinion,  that  we  have 
no  jurisdiction  to  entertain  the  present  appeal  in  regard  to  any  of  the 
claimants,  and  the  cause,  for  this  reason,  must  be  dismissed.  The 
district  court,  as  a  court  of  original  jurisdiction,  has  general  jurisdiction 
of  all  causes  of  admiralty  and  maritime  jurisdiction,  without  reference 
to  the  sum  or  value  of  the  matter  in  controversy.  But  the  appellate 
jurisdiction  of  this  court  and  of  the  circuit  courts  depends  upon  the 
sum  or  value  of  the  matter  in  dispute  between  the  parties  having  inde- 
pendent interests."     See  also  Spear  v.  Place,  11  Howard,  522. 

•  Dick  V.  Runnels,  5  Howard,  8. 

2  The  United  States  v.  Hughes,  11  Howard,  552,  569. 
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value  of  tlic  matter  in  di.sputc  lias  reference  to  the  date  of 
the  decree  below. ^ 

§  193.  A  third  form  in  -which  the  appellate  jurisdiction  of 
the  Supreme  Court  is  exercised  with  reference  to  cases  pend- 
ing in  the  circuit  courts,  is  by  a  certificate  of  a  division  of 
opinion  upon  some  material  point  of  law  arising  in  the  cause. 
The  Act  of  April  21),  1802,  ch.  31,  s.  G,  provides,—"  That 
whenever  any  question  shall  occur  before  a  circuit  court, 

'  Bank  of  the  U.  States  v.  Daniels,  12  Peters,  32,  54.     In  this  case, 
the  court  said :  "  The  Act  of  Congress  provides  that  appeals  shall  be 
allowed  to  the  Supreme  Court,  from  final  decrees  rendered  in  the  circuit 
courts,  in  cases  of  equity  jurisdiction,  where  the  matter  in  dispute,  ex- 
clusive of  costs,  shall  exceed  the  sum  or  value  of  two  thousand  dollars. 
The  expression,  sum  or  value  of  the  matter  in  dispute,  has  reference  to 
the  date  of  the  decree  below,  alike  in  case  of  appeals  in  equity  and  writs 
of  error  at  law;  they  are  each  grounded  on  the  original  process  of  this 
court,  operating  on  the  final  decree  or  judgment,  and  are  limited  to  the 
sum  or  value  then  in  controversy,  and  of  which  the  decree  or  judgment 
furnishes  the  better  evidence,  should  it  furnish  any.     The  matter  in  dis- 
pute below,  was  a  claim  to  have  deducted  from  the  judgment  at  law  one 
thousand  dollars,  with  interest  thereon,  after  the  rate  of  six  per  centum, 
from  the  8th  of  July,  181'J,  up  to  the  date  of  the  decree,  in  November, 
1836,  being  upwards  of  seventeen  years  ;  and  the  circuit  court  decreed 
the  reformation  to  be  made  of  the  judgment  at  law,  by  expunging  there- 
from, and  as  of  its  date,  the  one  thousand  dollars,  with  the  interest. 
The  eQ'ect  was  to  cut  off  the  interest  that  had  accrued  on  the  one  thou- 
sand dollars,  from  the  date  of  ihe  judgment  in  1827,  to  that  of  the  decree, 
in  183G ;  interest  on  the  principal  sum  recovered,  being  an  incident  of 
the  contract  by  the  laws  of  Kentucky,  as  well  after  judgment  as  before. 
The  practical  consequence  of  the  decree  will  immediately  be  manifest 
when  the  bill  is  dismissed  by  the  order  of  this  court ;  the  appellants  will 
then  issue  their  execution  at  law,  and  enforce  the  one  thousand  dollars, 
with  the  accruing  interest,  from  the  8th  of  July,  1819,  until  payment  is 
made ;  it  follows,  that  upon  the  most  favorable  basis  of  calculation,  and 
disregarding  the  statute  of  Kentucky,  of  1Y89,  giving  ten  per  cent, 
daman-es  in  addition  to  legal  interest  on  sums  enjoined,  the  amount  to 
which  the  decree  below  relieved  the  ai)pcllccs,  and  deprived  the  bank  of 
the  right  of  recovery,  was  two  thousand  and  forty  dollars ;  that  is,  one 
thousand  dollars  principal,  with  seventeen  years  and  four  months  of 
interest;  this  being  the  aggregate  amount  in  dispute,  and  enjoined  by 
the  decree,  of  course  the  Supreme  Court  has  jurisdiction." 
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upon  which  the  opinions  of  the  judges  shall  be  opposed,  the 
point  upon  which  the  disagreement  shall  happen,  shall,  dur- 
ing the  same  term,  upon  the  request  of  either  party,  or  their 
counsel,  be  stated  under  the  direction  of  the  judges,  and  cer- 
tified under  the  seal  of  the  court,  to  the  Supreme  Court,  at 
their  next  session  to  be  held  thereafter ;  and  shall,  by  the 
said  court,  be  finally  decided.  And  the  decision  of  the 
Supreme  Court,  and  their  order  in  the  premises,  shall  be 
remanded  to  the  circuit  court,  and  be  there  entered  of 
record,  and  shall  have  effect  according  to  the  nature  of  the 
said  judgment  and  order  :  Provided,  that  nothing  herein 
contained  shall  prevent  the  cause  from  proceeding,  if,  in  the 
opinion  of  the  court,  further  proceedings  can  be  had  without 
prejudice  to  the  merits  ;  and  provided,  also,  that  imprison- 
ment shall  not  be  allowed,  nor  punishment  in  any  case  be 
inflicted,  where  the  judges  of  the  said  court  are  divided  in 
opinion  upon  the  question  touching  the  said  imprisonment  or 
punishment."^ 

§  194.  The  intention  of  Congress,  in  passing  this  act,  was 
that  a  division  of  the  judges  of  the  circuit  court,  upon  single 
and  material  points  in  the  progress  of  a  cause,  should  be  cer- 
tified to  the  Supreme  Court  for  its  opinion,  and  not  the  whole 
cause.  Where  it  appears,  therefore,  that  the  whole  cause 
was  submitted  to  the  circuit  court,  the  Supreme  Court  cannot 
take  cognizance  of  it  upon  a  certificate  of  division  of  opinion, 
for  that  w^ould,  in  efi'ect,  be  the  exercise  of  original,  rather 
than  appellate  jurisdiction,  and  would  besides  counteract  the 
policy  which  forbids  writs  of  error  or  appeals  until  the  judg- 
ment or  decree  be  final.^     The  points    certified  are  alone 

'  Act  of  April  29,  1802,  ch.  31,  ^  6.  This  act  was  intended  to  em- 
brace criminal  as  well  as  civil  cases.  Fors3'th  r.  The  United  States,  9 
Howard,  571. 

2  Wayman  v.  Southard,  10  Wheaton,  1 ;  Adams  v.  Jones,  12  Peters, 
207  ;  White  v.  Turk,  12  Peters,  238;  United  States  v.  Bailey,  9  Peters, 
267,  272.  Mr.  Ch.  J.  Marshall,  delivering  the  opinion  in  this  last  case, 
said,  "  The  language  of  the  section  shows,  we  think,  conclusively,  that 
Congress  intended  to  provide  for  a  division  of  opinion  on  single  points, 
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before  the  Supreme  Court ;  the  cause  itself  remains  in  the 
circuit  court,  and  in  the  discretion  of  that  court  may  be 
prosecuted.^  If  the  record  shows  that  the  whole  cause  has 
been  sent  up  to  the  Supreme  Court,  the  case  will  be  dis- 
missed for  want  of  jurisdiction.^ 

§  195.  Tlic  question  to  be  certified  under  this  statute  must 
be  one  which  arises  in  a  cause  depending  before  the  court 
relative  to  a  proceeding  belonging  to  the  cause,  and  not  one 


which  frequently  occur  in  the  trial  of  a  cause,  not  to  enable  a  circuit 
court  to  transfer  an  entire  cause  into  this  court  before  a  final  judgment. 
A  construction,  which  would  authorize  such  transfer,  would  counteract 
the  policy  which  forbids  writs  of  error  or  appeal  until  the  judgment  or 
appeal  be  final.  If  an  interlocutory  judgment  or  decree  could  be  brought 
into  this  court,  the  same  case  might  again  be  brought  up  after  a  final 
decision,  and  all  the  delays  and  expense  incident  to  a  repeated  revision 
of  the  same  cause  be  incurred.  So,  if  the  whole,  instead  of  an  insulated 
point,  could  be  adjourned,  the  judgment  or  decree  which  would  be  finally 
given  by  the  circuit  court,  might  be  brought  up  by  vrrit  of  error  or 
appeal,  and  the  whole  subject  be  re-examined.  Congress  did  not  intend 
to  expose  suitors  to  this  inconvenience ;  and  the  language  of  the  provi- 
sion dois  not,  we  think,  admit  of  this  construction.  A  division  on  a 
point,  in  the  progress  of  a  cause,  on  which  the  judges  may  be  divided 
in  opinion,  not  the  whole  cause,  is  to  be  certified  to  this  court. 

"  The  certificate  of  the  judges  leaves  no  doubt  that  the  whole  cause 
was  subnaitted  to  the  circuit  court,  by  the  motion  of  the  counsel  for  the 
prisoner.  The  whole  testimony  in  support  of  the  prosecution  had  been 
submitted  to  the  court,  and  upon  this  whole  testimony  the  counsel  for 
the  prisoner  moved  the  court  to  instruct  the  jury,  that  the  evidence  did 
not  conduce  to  establish  the  offence  denounced  by  any  Act  of  Congress 
under  which  the  indictment  was  framed.  This  instruction  necessarily 
embraced  the  whole  cause.  Had  it  been  given,  the  prisoner  must  have 
been  acquitted.  Had  the  court  declared  that  the  testimony  did  support 
the  indictment,  the  whole  law  of  the  case  would  have  been  decided 
against  the  prisoner;  and  the  jury  must  have  convicted  him,  or  have 
disregarded  the  instruction  of  the  court. 

"  It  has  been  repeatedly  decided,  that  the  whole  cause  cannot  be 
adjourned  on  a  division  of  the  judges,  and  as  this  is,  we  think,  a  case  of 
that  description,  we  cannot  decide  it  in  its  present  form." 

'  Kennedy  v.  Georgia  Bank,  8  Howard,  ,08G. 

*  Nesmith  v.  Sheldon,  6  Howard,  41  ;  Webster  v.  Cooper,  10  Howard, 
54. 
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that  arises  after  the  decision  of  the  cause.  A  division  of 
opinion,  therefore,  upon  a  motion  for  a  new  trial,  is  not 
within  the  provision  of  the  statute.^     So,  too,  a  division  of 

'  United  States  v.  Daniel,  6  Wheat.  542.  In  this  case,  Marshall,  C.  J., 
delivering  the  opinion  of  the  court,  said  : — 

"The  motion  for  a  new  trial  has  never  before  been  brought  to  this 
court  on  a  division  of  opinion  in  the  circuit  court.  It  has  been  decided, 
that  a  writ  of  error  could  not  be  sustained  to  any  opinion  on  such  motion, 
and  the  reasons  for  that  decision  seem  entitled  to  great  weight,  when 
urged  against  determining  such  a  motion  in  this  court,  in  a  case  where 
the  judges  at  the  circuits  were  divided  on  it.  When  -we  considei-ed  the 
motives  which  must  have  operated  with  the  legislature  for  introducing 
this  clause  into  the  Judiciary  Act  of  1802,  we  were  satisfied  that  it  could 
not  be  intended  to  apply  to  motions  for  a  new  trial. 

"  Previous  to  the  passage  of  that  act,  the  circuit  courts  were  composed 
of  three  judges,  and  the  judges  of  the  Supreme  Court  changed  their 
circuits.  If  all  the  judges  were  present,  no  division  of  opinion  could 
take  place.  If  only  one  judge  of  the  Supreme  Court  should  attend,  and 
a  division  should  take  place,  the  cause  was  continued  till  the  next  term, 
when  a  different  judge  would  attend.  Should  the  same  division  con- 
tinue, there  would  then  be  the  opinion  of  two  judges  against  one  ;  and 
the  law  provided,  that  in  such  case  that  should  be  the  judgment  of  the 
court.  But  the  Act  of  1802  made  the  judges  of  the  Supreme  Court 
stationary,  so  that  the  same  judge  constantly  attends  the  same  circuit. 
This  great  improvement  of  the  pre-existing  system  was  attended  with 
this  difficulty.  The  court  being  always  composed  of  the  same  two  judges, 
any  division  of  opinion  would  remain,  and  the  question  would  continue 
unsettled.  To  remedy  this  inconvenience,  the  clause  under  consideration 
was  introduced.  Its  application  to  motions  for  a  new  trial  seems  un- 
necessary. Such  a  motion  is  not  apart  of  the  proceedings  in  the  cause. 
It  is  an  application  to  the  discretion  of  the  court,  founded  on  evidence 
which  the  court  has  heard,  and  which  may  make  an  impi-ession  not 
always  to  be  communicated  by  a  statement  of  that  evidence.  A  division 
of  opinion  is  a  rejection  of  the  motion,  and  the  verdict  stands.  There  is 
nothing  then  in  the  reason  of  the  provision  which  would  apply  it  to  this 
case. 

"  Although  the  words  of  the  act  direct  generally,  '  that  whenever  any 
question  shall  occur  before  a  circuit  court,  upon  which  the  opinion  of  the 
judges  shall  be  opposed,  the  point  upon  which  the  disagreement  shall 
happen  shall  be  certified,'  &c.,  yet  it  is  apparent  that  the  question  must 
be  one  which  arises  in  a  cause  depending  before  the  court  relative  to  a 
proceeding  belonging  to  the  cause.  The  first  proviso  is.  '  That  nothing 
herein  contained  shall  prevent  the  cause  from  proceeding,  if,  in   the 
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opinion  upnii  the  amount  of  tlio  security  to  be  given  by  the 
party  applying  for  a  -writ  of  error,  is  not  a  question  to  be 
certified.^  The  question  must  also  be  a  question  of  law,  and 
not  one  that  addresses  itself  solely  to  the  discretion  of  the 
circuit  court.  Thus,  where  the  question  was  whether  a 
plaintiff  in  ejectment  should  be  permitted  to  enlarge  the  terra 
of  the  demise,  it  was  held  that  it  belonged  to  the  mere  dis- 
cretion of  the  circuit  court.^  In  like  maimer,  questions 
respecting  tlie  practice  of  the  court  in  equity  causes,  and 
which  address  themselves  to  the  sound  discretion  of  the  court, 
in  the  application  of  the  rules  wliich  regvdate  the  course  of 
proceedings  to  the  circumstances  of  each  particular  case,  arc 
not  of  the  character  contemplated  by  the  statute.^  And 
questions  concerning  the  taxation  of  costs  are  not  questions 
for  a  certificate.^ 

§  19G.  Tlie  construction  of  the  statute  which  forliids  the 
whole  cause  to  be  certified  for  the  opinion  of  the  Supreme 
Court,  does  not  prevent  an  agreed  statement  of  all  the  facts, 

opinion  of  the  court,  furtlicr  proceedings  can  be  had  without  prejudice 
to  the  merits.' 

"  It  was  also  contended,  that  under  the  second  proviso,  Lewis  Daniel 
ought  to  be  discharged.  That  proviso  is  in  these  words  :  '  And  provided 
also  that  imprisonment  shall  not  be  allowed,  nor  punishment  in  any  case 
be  inflicted,  where  the  judges  of  the  said  court  are  divided  in  oi)inion 
upon  the  question  touching  the  said  imprisonment  or  punishment." 

"  A  motion  for  a  new  trial  is  not  '  tlic  question  touching  the  said 
imprisonment  or  puni-shment.'  That  question  must  arise  on  the  law,  as 
applicable  to  the  case ;  and  is  not,  it  would  seem,  to  be  referred  to  this 
court.  The  proviso,  if  applicable  to  such  a  case  as  this,  would  direct  the 
circuit  court  not  to  certify  their  division  of  opinion  to  this  court,  but  in 
consequence  of  that  division  to  enter  a  judgment  for  the  defendant." 

'  Devercau.v  v.  Man*,  12  Wheat.  212. 

*  Smith  V.  Vaughan,  10  Peters,  3GG.  Yet,  although  the  motion  ad- 
dresses itself  solely  to  the  discretion  of  the  circuit  court,  if  the  questions 
which  ari.se,  and  upon  which  the  judges  differ,  involve  matter  of  right,  it 
seems  that  they  may  be  certified :  TIic  United  States  v.  The  City  of 
Chicago,  1  Howard,  185. 

^  Packer  v.  Nixon,  10  Peters,  408. 

•»  Bank  of  U.  S.  v.  Green,  6  Peters,  2G. 
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or  a  special  verdict,  from  being  made  tlie  groundwork  of  the 
questions  that  arise ;  and  when  such  a  statement  of  facts  or 
special  verdict  is  submitted  to  the  opinion  of  the  circuit 
court,  it  may  and  should  be  sent  up  with  the  record/  So, 
too,  where  a  particular  instruction  to  the  jury  is  prayed  for, 
and  the  judges  of  the  circuit  court  diifer  in  opinion,  the 
whole  of  the  evidence  given  on  the  trial  is  proper  to  be  cer- 
tified.^ But  where  a  special  verdict  is  taken,  subject  to  the 
opinion  of  the  circuit  court,  upon  points  reserved,  whether 
the  law  is  for  the  plaintiff  or  the  defendant,  and  the  judges 
differ  in  opinion,  care  must  be  taken  not  to  include  in  the 
record  evidence  fit  only  to  be  submitted  to  the  jury ;  for  if 
the  points  are  too  imperfectly  stated  to  enable  the  Supreme 
Court  to  pronounce  any  opinion  upon  them,  they  will  neither 
award  a  venire  facias  de  novo,  nor  certify  any  opinion  to  the 
court  below  upon  the  points  reserved,  but  will  merely  certify 
that  they  are  too  imperfectly  stated.^ 

§  197.  Subject  to  these  general  principles,  the  statute 
embraces  all  questions  of  law  that  arise  in  the  progress  of  a 
cause  before  judgment.  Thus,  the  question  whether  the 
circuit  court  has  jurisdiction  ;''  whether  judgment  ought  to  be 
arrested  ;^  what  is  the  proper  construction  of  a  statute  or  an 
instrument  f  whether  by  law  a  particular  process  ought  to 
issue  ;^  how  judgment  ought  to  be  entered  upon  a  given  state 
of  facts  ;^  whether  particular  evidence  is  admissible  ;^  whether 

'Perkins  v.  Hart's  Executors,  11  Wheat.  237;  The  Society  for  the 
Propagation  of  the  Gospel  v.  The  Town  of  Paulet,  4  Peters,  480  ;  Harris 
V.  Elliott,  10  Peters,  25 ;  United  States  v.  Gardner,  10  Peters,  618 ;  Car- 
rington  v.  The  Merchants'  Insurance  Company,  8  Peters,  495. 

2  WiUinks  V.  Hollingsworth,  6  Wheat.  240. 

3  Perkins  I'.  Hart,  11  Wheaton,  237. 

•»  2  Cranch,  445 ;  5  Graneh,  288;  3  Wheat.  336;  11  Cranch,  467;  2 
Peters,  586  ;  8  Peters,  532. 

^  4  Cranch,  167  ;  9  Cr.  243  ;  2  Wheat.  119. 

«  4  Cranch,  1 ;  5  Cr.  284 ;  1  Wheat.  476  ;  5  Wheat.  153  ;  8  Wheat.  1  ; 
6  Peters,  1 ;  10  Peters,  137  ;  11  Peters,  102. 

^  7  Cranch,  279  ;  Ibid.  504.  ^  9  Cranch,  292  ;  1  Peters,  318. 

9 10  Peters,  524. 
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the  return  on  a  process  issued  in  the  progress  of  a  cause 
ought  to  be  quashed  ;^  whether  an  indictment  is  suflficient  ;2 
■whether  the  evidence  is  sufficient  to  convict  ;^  and,  in  gene- 
ral, all  questions  of  law  that  can  be  raised  and  presented 
upon  facts,  before  the  circuit  court  has  finally  acted  upon  the 
whole  cause.''  But  the  jurisdiction  embraces  no  question  of 
fact  Avhatevcr.^  Where  there  are  several  questions  of  law, 
arisin<T  at  one  time  and  at  one  stage  of  the  cause,  and  in- 
volving little  beyond  one  point,  the  practice  of  the  court  is  to 
decide  them ;  but  otherwise,  if  they  arise  at  different  stages, 
or  are  anticipated,  so  as  in  fact  to  present  the  whole  case.^ 

§  198.  There  are  other  modes  in  which  the  Supreme  Court 
may  exercise  its  appellate  jurisdiction,  with  reference  to  the 
other  courts  of  the  United  States,  and  these  are  by  writs  of 
mandamus,  prohibition,  scire  facias,  and  habeas  corpus. 
These  writs  are  specially  provided  for  by  statute,  the  two 
first  being  given  to  the  Supreme  Court,  and  the  tAVO  latter  to 
all  the  courts  of  the  United  States  ;  which  are  also  empowered 
to  issue  all  other  writs  not  specially  provided  for  by  statute, 
which  may  be  necessary  for  the  exercise  of  their  respective 
jurisdictions,  and  agreeable  to  the  principles  and  usages  of 
law.'     And  first,  Avith  regard  to  the  writ  of  mandamus. 

§  199.  The  Judiciary  Act  authorizes  the  Supreme  Court 
to  issue  writs  of  mandamus,  "in  cases  warranted  by  the 
principles  and  usages  of  law,  to  any  courts  appointed  [or 
persons  holding  office]  under  the  authority  of  the  United 
States."^     A  writ  of  mandamus,  according  to  the  principles 

10  AVhoaton,  51.  ^  ^  peters,  138.  »  9  Peters,  236. 

*  See  the  title  "  Divided  Court,"  Peters'  Digest,  where  the  cases  are 
collected,  showing  the  course  of  practice. 

*  The  question  whether,  according  to  the  true  construction  of  a  patent, 
the  defendant's  machine  is  an  infringement,  is  a  question  of  fact,  which 
cannot  be  certified:  Wilson  v.  Barnum,  S  Howard,  2oS,  2G1. 

«  United  States  v.  Chicago,  7  Howard,  IS.'j,  l'J2. 

^  Act  of  2-lth  Sept.  1789,  ch.  20,  ?  13,  11. 

8  Ibid.  ^  13.  The  words,  "  or  persons  holding  olTicc,"  have  been  field  to 
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and  usages  of  law,  is  a  writ  issuing  from  a  superior  to  a  court 
of  inferior  jurisdiction,  requiring  the  latter  to  do  something 
which  in  the  ordinary  course  of  its  legal  duty  it  is  bound  to 
do,  and  which  does  not  depend  simply  upon  its  discretion. 
It  has  been  held,  that  the  issuing  of  this  writ  by  the  Su- 
preme Court  to  an  inferior  court  of  the  United  States,  is  in 
the  nature  of  appellate  jurisdiction,^  and  it  has  been  repeat- 
edly issued ;  but  a  broad  distinction  has  been  preserved,  in 
extending  this  remedial  process,  betAveen  acts  of  the  inferior 
court  which  are  merely  ministerial,  and  those  which  are 
judicial  and  involve  discretion,  and  belong  to  the  province  of 
judgment.  Thus  the  Supreme  Court  will  issue  a  mandamus 
to  a  circuit  or  district  court  to  sign  a  bill  of  exceptions;^  to 
sign  judgment,^  or  to  proceed  to  judgment."*     But  where  the 

convey  a  grant  of  power  to  the  Supreme  Court,  not  warranted  by  the 
Constitution.     See  ante. 

•  Ex  parte  Crane  and  Another,  5  Peters,  190,  193.  ^  Ibid. 

3  Life  and  Fire  Insurance  Co.  v.  Wilson's  Heirs,  8  Peters,  291,  304; 
Same  v.  Adams,  Ibid.  306.  In  the  first  of  these  cases,  the  Supreme 
Court  said  :  "  On  a  mandamus  a  superior  court  will  never  direct  in  what 
manner  the  discretion  of  an  inferior  tribunal  shall  be  exercised,  but  they 
will,  in  a  proper  case,  require  the  inferior  court  to  decide.  But,  so  far 
as  it  regards  the  case  under  consideration,  the  signature  of  the  judge 
was  not  a  matter  of  discretion.  It  followed  as  a  necessary  consequence 
of  the  judgment,  unless  the  judgment  had  been  set  aside  by  a  new  trial. 
The  act  of  signing  the  judgment  is  a  ministerial  and  not  a  judicial  act. 
On  the  allowance  of  a  writ  of  error,  a  judge  is  required  to  sign  a  citation 
to  the  defendant  in  error ;  he  is  required,  in  other  cases,  to  do  acts  which 
are  not  strictly  judicial.  The  judgment  may  be  erroneous,  but  this  is 
no  reason  why  the  judge  should  not  sign  it.  Until  his  signature  be 
affixed  to  the  judgment,  no  proceedings  can  be  had  for  its  reversal.  He 
has,  therefore,  no  right  to  withhold  his  signature,  where,  in  the  exercise 
of  his  discretion,  he  does  not  set  aside  the  judgment.  As  well  might  a 
judge  refuse  to  enter  up  the  judgment  upon  a  verdict,  which  he  would 
not  or  could  not  set  aside,  as  to  withhold  his  signature  in  the  present 
case.  The  cause  should  be  placed  in  such  a  posture  as  to  enable  the 
plaintiffs  to  proceed  to  another  trial,  or  to  take  out  execution  on  their 
judgment.  As  the  former  has  not  been  done,  the  latter  may  be  claimed 
by  the  plaintiffs  as  a  matter  of  right." 

"•  Life  and  Fire  Ins.  Co.  w.  Adams,  9  Peters,  573,  G04 ;  Ex  parte  Brad- 
street,  7  Peters,  634. 
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court  below  is  acting  judicially,  and  in  the  exercise  of  its 
discretion,  the  Supreme  Court  will  not  interfere  by  manda- 
mus. Thus  it  will  not  grant  a  mandamus  to  set  aside  a 
judgment  entered  by  default,  which  is  an  application  ad- 
dressed to  the  discretion  of  the  court  rendering  the  judgment, 
and  not  distinguishable  in  principle  from  an  application  for 
a  new  trial.^  So,  too,  a  mandamus  will  not  be  directed  to 
an  inferior  court,  directing  it  to  restore  to  the  record  a  plea 
which  having  been  filed  with  another  plea,  had  been  ordered 
to  be  stricken  from  the  docket ;  because  the  allowance  of 
double  pleas  is  not  a  matter  of  absolute  right,  but  a  matter 
of  discretion.^  Nor  will  the  Supreme  Court  exercise  any 
control  over  the  action  of  the  court  below  in  refusing  or  ad- 
mitting amendments  to  pleadings,^  or  direct,  by  mandamus, 
a  particular  plea  to  be  withdrawn,  and  another  to  be  filed."* 

§  200.  In  a  case  where  a  niandamus  was  asked,  for  the 
purpose  of  ordering  the  court  below  to  enter  up  judgment 
upon  a  verdict,  it  appearing  that  a  motion  for  a  new  trial 
was  pending,  the  Supreme  Court  refused  it.*  A  judge  must 
exercise  his  discretion  in  those  intermediate  proceedings 
which  take  place  between  the  institution  and  trial  of  a  suit ; 
and  if  in  the  performance  of  this  duty  he  acts  oppressively, 
the  remedy  is  not  in  the  Supreme  Court.  It  would  seem, 
therefore,  that  the  court  will  not  interfere  on  account  of 
delays  in  proceedings  to  adjudicate,^  unless  it  appears  that 
there  is  a  wilful  neglect  or  refusal  of  judicial  duty.'  Al- 
though the  Supreme  Court  will,  in  a  proper  ease,  order  an 
inferior  court  to  proceed  to  judgment,  it  will  not  direct  it  to 
render  a  particular  judgment  f  and  where  judgment  had  been 

»  Ex  parte  Roberts,  6  Peters,  210. 

*  Ex  parte  Davenport,  6  Peters,  (501,  GG2. 
3  Ex  parte  Braclstreet,  1  Peters,  G3 1. 

*  Bank  of  Columbia  v.  Sweeney,  1  Peters,  5G7. 

fi  Ex  parte  Bradstrcet,  8  Peters,  588.  ^  Ihid. 

'  Life  and  Fire  Ins.  Co.  v.  Adams,  9  Peters,  573,  GOl. 
8  Ibid.     In  this  case,  the  Supreme  Court  said  :  "  Though  the  Supreme 
Court  will  not  order  an  inferior  tribunal   to  render  judgment  for  or 
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rendered,  and  tlie  court  below  had  refused  to  issue  execution, 
"after  mature  deliberation,"  there  being  nothing  in  the 
record  to  create  a  prima  facie  case  of  mistake,  misconduct, 
or  omission  of  duty,  a  rule  to  show  cause  why  a  mandamus 
should  not  issue  was  refused.^  A  mandamus  is  granted  only 
where  the  law  affords  the  party  no  other  means  of  redress  f 
and  the  statements  in  the  petition  must  be  verified  by  affi- 
davit.^ 

against  either  party,  it  will,  in  a  proper  case,  order  such  court  to  pro- 
ceed to  judgment.  Should  it  be  possible,  that  in  a  case  ripe  for  judg- 
ment, the  court  before  whom  it  was  depending  could  perseveringly  refuse 
to  terminate  the  cause,  this  court,  without  indicating  the  character  of  the 
judgment,  would  be  required  by  its  duty  to  order  the  rendition  of  some 
judgment,  but,  to  justify  this  mandate,  a  plain  case  of  refusing  to  proceed 
in  the  inferior  court  ought  to  be  made  out."  See  also  Ex  parte  Hoyt, 
13  Peters,  279,  290. 

'  United  States  v.  Trigg,  11  Peters,  173.  In  this  case,  Mr.  C.  J.  Taney, 
delivering  the  opinion  of  the  court,  said :  "  The  court  have  looked  into 
the  practice  of  this  court  upon  motions  of  this  sort,  and  it  does  not 
appear  to  have  been  satisfactorily  settled ;  and  we  have  therefore  thought 
it  a  fit  occasion,  when  the  court  is  full,  to  deliberate  on  the  subject,  and 
to  state  the  principles  by  which  the  court  will  be  guided. 

"The  district  court  upon  which  the  rule  is  proposed  to  be  laid,  is  a 
court  of  record,  and  the  proceedings  in  the  case  before  us  appear  to  have 
been  conducted  in  regular  form,  and  the  decision  which  has  given  rise 
to  this  motion  to  have  been  made  after  mature  deliberation.  For  any- 
thing that  appears  before  us,  there  may  have  been  sufficient  reason  for 
this  decision,  and  there  is  nothing  in  the  record  to  create  a  prima  facie 
case  of  mistake,  misconduct,  or  omission  of  duty  on  the  part  of  the  dis- 
trict court.  In  such  a  state  of  facts,  we  think  we  are  bound  to  presume 
that  everything  was  rightfully  done  by  the  court,  until  some  evidence  is 
oflfered  to  show  the  contrary,  and  cannot,  upon  the  proof  before  us, 
assume  that  there  is  any  ground  for  the  interposition  of  this  court.  A 
rule  to  show  cause  is  a  call  upon  the  judge  to  explain  his  conduct,  and 
implies  that  a  case  had  been  made  out  which  makes  it  proper  that  this 
court  should  know  the  reason  for  his  decision.  We  think,  that  in  a  case 
like  this,  such  a  rule  ought  not  to  be  granted  where  the  record  does  not 
show  mistake,  misconduct,  or  omission  of  duty  on  the  part  of  the  court, 
unless  such  a  prima  facie  case  to  the  contrary  is  made  out,  supported  by 
affidavit,  as  would  make  it  the  duty  of  this  court  to  interpose." 

2  Kendall  v.  Stokes,  3  Howard  87,  100. 

3  Ex  parte  Poulteney  v.  The  City  of  La  Fayette,  12  Peters.  472. 
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§  201.  The  Supremo  Couvt  lias  authority  to  issue  writs  of 
prohibition  to  the  district  courts,  "when  proceeding  as  courts 
of  admiralty  and  maritime  jurisdiction.^  Where  the  district 
court  has  no  jurisdiction  of  a  cause  brought  before  it,  a  pro- 
hibition will  be  issued  from  the  Supreme  Court  to  prevent 
proceedings.^ 

§  202.  The  fourteenth  section  of  the  Judiciary  Act  contains 
the  following  provision :  "  That  all  the  before-mentioned 
courts  of  the  United  States  shall  have  power  to  issue  writs 
oi  scire  facias y  habeas  corpus,  and  all  other  writs  not  specially 
provided  for  by  statute,  which  may  be  necessary  for  the  ex- 
ercise of  their  respective  jurisdictions,  and  agreeable  to  the 
principles  and  usages  of  law.  And  that  either  of  the  justices 
of  the  Supreme  Court,  as  well  as  judges  of  the  district  courts, 
has  power  to  grant  writs  of  habeas  corpus  for  the  purpose  of 
an  inquiry  into  the  cause  of  commitment :  Provided,  that 
writs  of  habeas  corpus  shall  in  no  case  extend  to  prisoners  in 
gaol,  unless  where  they  are  in  custody  under  or  by  color  of 
the  authority  of  the  United  States,  or  are  committed  for  trial 
before  some  court  of  the  same,  or  are  necessary  to  be  brought 
into  court  to  testify."^ 

203.  At  an  early  period  after  the  passage  of  this  act,  the 
question  arose  whether,  upon  its  true  construction,  the 
Supreme  Court  had  power  to  issue  the  great  writ  of  habeas 
corpus,  for  the  purpose  of  inquiring  into  the  cause  of  com- 
mitment, in  other  cases  than  those  which  the  Supreme  Court 
itself  has  jurisdiction  finally  to  decide,  or  whether  it  might 
also  issue  that  writ  in  cases  where  the  imprisonment  was  by 
the  order  of  any  other  court  of  the  United  States.  It  was 
then  settled,  upon  great  consideration,  that  the  first  sentence 
of  the  statute  grants  the  great  writ  of  habeas  corpus  to  all 
the  courts  of  the  United  States,  when  in  session ;  but  as  they 

'  Act  of  24  Sept.  1789,  c.  20,  §  13. 

*  The  United  States  v.  Judge  Peters,  3  Dallas,  121. 

3  Act  of  24  Sept.  1789,  I  14. 
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are  not  always  in  session,  the  second  sentence  rests  it  in 
every  judge  of  those  courts  also.  It  was  also  held,  that  the 
Supreme  Court  has  jurisdiction  to  issue  this  writ,  for  the 
purpose  of  inquiring  into  the  cause  of  commitment  hy  any 
other  court  of  the  United  States,  and  that  this  is  a  part  of 
the  appellate  jurisdiction  of  the  Supreme  Court.^     This  case, 

'  Ex  parte  Bollman  &  Swartwout,  4  Cranch,  75,  93.  Mr.  Ch.  J. 
Marshal],  delivering  the  opinion  of  the  court  in  this  case,  said  : — 

"Courts  which  originate  in  the  common  law  possess  a  jurisdiction 
which  must  be  regulated  by  the  common  law,  until  some  statute  shall 
change  their  established  principles ;  but  courts  which  are  created  by 
written  law,  cannot  transcend  that  jurisdiction.  It  is  unnecessary  to 
state  the  reasoning  on  which  this  opinion  is  founded,  because  it  has  been 
repeatedly  given  by  this  court:  and  with  the  decisions  heretofore  ren- 
dered on  this  point,  no  member  of  the  bench  has,  even  for  an  instant, 
been  dissatisfied.  The  reasoning  from  the  bar,  in  relation  to  it,  may  be 
answered  by  the  single  observation,  that  for  the  term  habeas  corpus, 
resort  may  unquestionably  be  had  to  the  common  law;  but  the  power  to 
award  the  writ  by  any  of  the  courts  of  the  United  States,  jnust  be  given 
by  written  law. 

"  This  opinion  is  not  to  be  considered  as  abridging  the  power  of  courts 
over  their  own  officers,  or  to  protect  themselves  and  their  members  from 
being  disturbed  in  the  exercise  of  their  functions.  It  extends  only  to 
the  power  of  taking  cognizance  of  any  question  between  individuals,  or 
between  the  government  and  individuals. 

"  To  enable  the  court  to  decide  on  such  question,  the  power  to  deter- 
mine it  must  be  given  by  written  law. 

"  The  inquiry,  therefore,  on  this  motion  will  be,  whether  by  any 
statute  compatible  with  the  Constitution  of  the  United  States,  the  power 
to  award  a  writ  of  habeas  corpus,  in  such  a  case  as  that  of  Erick  Bollman 
and  Samuel  Swartwout,  has  been  given  to  this  court. 

"The  14th  section  of  the  Judicial  Act  (Laws  U.  S.,  vol.  i.  p.  58)  has 
been  considered  as  containing  a  substantive  grant  of  this  power. 

"  It  is  in  these  words  :  '  That  all  the  before-mentioned  courts  of  the 
United  States  shall  have  power  to  issue  writs  of  scire  facias,  habeas 
corpus,  and  all  other  writs  not  specially  provided  for  by  statute,  which 
may  be  necessary  for  the  exercise  of  their  respective  jurisdictions,  and 
agreeable  to  the  usages  and  principles  of  law.  And  that  either  of  the 
justices  of  the  Supreme  Court,  as  well  as  justices  of  the  district  courts, 
shall  have  power  to  grant  writs  of  habeas  corpus,  for  the  purpose  of  in- 
quiry into  the  cause  of  commitment.  Provided,  that  writs  of  habeas 
corpus  shall  in  no  case  extend  to  prisoners  in  gaol,  unless  where  they 
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however,  went  no  farther  than  to  decide,  that  the  Supreme 
Court  may  ahvays,  by  habeas  corpus,  inquire  into  the  cause 
of  a  commitment  by  any  other  court  of  the  United  States. 

are  in  custody  under  or  by  color  of  the  authority  of  the  United  States, 
and  are  committed  for  trial  before  some  court  of  the  same,  or  are  neces- 
sary to  be  brought  into  court  to  testify.' 

"  The  only  doubt  of  which  this  section  can  be  susceptible  is,  whether 
the  restrictive  words  of  the  first  sentence  limit  the  power  to  the  award  of 
such  writs  of  habeas  corpus  as  are  necessary  to  enable  the  courts  of  the 
United  States  to  exercise  their  respective  jurisdictions  in  some  cause 
which  they  are  capable  of  finally  deciding. 

"It  has  been  urged  that  in  strict  grammatical  construction,  these 
words  refer  to  the  last  antecedent,  which  is  '  all  otlior  writs  not  specially 
provided  for  by  statute.' 

"This  criticism  may  be  correct,  and  is  not  entirely  without  its  influ- 
ence ;  but  the  sound  construction  which  the  court  thinks  it  safer  to  adopt, 
,  is,  that  the  true  gense  of  the  words  is  to  be  determined  by  the  nature  of 
the  provision,  and  by  the  context. 

"  It  may  be  worthy  of  remark,  that  this  act  was  passed  by  the  first 
Congress  of  the  United  States,  sitting  under  a  Constitution  which  had 
declared  'that  the  privilege  of  the  writ  of  habeas  corpus  should  not  be 
suspended,  unless  when,  in  cases  of  rebellion  or  invasion,  the  public 
safety  might  require  it.'  Acting  under  the  immediate  influence  of  this 
injunction,  they  must  have  felt,  with  peculiar  force,  the  obligation  of 
providing  efficient  means  by  which  this  great  constitutional  privilege 
should  receive  life  and  activity ;  for  if  the  means  be  not  in  existence,  the 
privilege  itself  would  be  lost,  although  no  law  for  its  suspension  should 
be  enacted.  Under  the  impression  of  this  obligation,  they  give  to  all  the 
courts  the  power  of  awarding  writs  of  habeas  corjms. 

"  It  has  been  truly  said  that  this  is  a  generic  term,  and  includes  every 
species  of  that  writ.  To  this  it  may  be  added,  that  when  used  singly — 
when  we  say  the  writ  of  habeas  corpus,  without  addition,  we  most  gene- 
rally mean  that  great  writ  which  is  now  applied  for;  and  in  that  sense  it 
is  used  in  the  Constitution. 

"The  section  proceeds  to  say,  that  'cither  of  tlic  justices  of  the  Su- 
preme Court,  as  well  as  judges  of  the  district  courts,  shall  have  power  to 
grant  writs  of  habeas  corpus  fur  the  purpose  of  an  iiKjuiry  iiit(j  tlie  cause 
of  commitment.' 

"  It  has  been  argued  that  Congress  could  never  intend  to  give  a  jtowor 
of  this  kind  to  one  of  the  judges  of  this  court,  which  is  refused  to  all  of 
them  when  assembled. 

"There  is  certainly  much  force  in  this  argument,  and  it  receives  ad- 
ditional strength  from  the  consideration,  that  if  the  power  be  denied  to 
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§  204.  Many  years  afterwards,  the  question  arose,  whether 
the  Supreme  Court  has  power,  by  habeas  corpus,  to  inquire 

this  court,  it  is  denied  to  every  other  court  of  the  United  States ;  the  right 
to  grant  this  important  writ  is  given  in  this  sentence  to  every  judge  of 
the  circuit  or  district  court,  but  can  neither  be  exercised  by  the  circuit 
nor  district  court.  It  would  be  strange  if  the  judge,  sitting  ou  the  bench, 
should  be  unable  to  hear  a  motion  for  this  writ  where  it  might  be  openly 
made,  and  openly  discussed,  and  might  yet  retire  to  his  chamber,  and  in 
private  receive  and  decide  upon  the  motion.  This  is  not  consistent  with 
the  genius  of  our  legislation,  nor  with  the  course  of  our  judicial  pro- 
ceedings. It  would  be  much  more  consonant  with  both,  that  the  power 
of  the  judge  at  his  chambers  should  be  suspended  during  his  terra,  than 
that  it  should  be  exercised  only  in  secret. 

"  Whatever  motives  might  induce  the  legislature  to  withhold  from  the 
Sup-erne  Court  the  power  to  award  the  great  writ  of  habeas  corpus,  there 
could  be  none  which  could  induce  them  to  withhold  it  from  every  court 
in  the  United  States ;  and  as  it  is  granted  to  all  in  the  same  sentence,  and 
by  the  same  tcords,  the  sound  construction  would  seem  to  be,  that  the 
first  sentence  vests  this  power  in  all  the  courts  of  the  United  States ;  but 
as  those  courts  are  not  always  in  session,  the  second  sentence  vests  it  in 
every  justice  or  judge  of  the  United  States. 

"The  doubt  which  has  been  raised  on  this  subject  may  be  further 
explained  by  examining  the  character  of  the  various  writs  of  Jiaheas 
cor^MS,  and  selecting  those  to  which  this  general  grant  of  power  must  be 
restricted,  if  taken  in  the  limited  sense  of  being  merely  used  to  enable 
the  court  to  exercise  its  jurisdiction  in  causes  which  it  is  enabled  to 
decide  finally. 

"  The  various  writs  of  habeas  corpus  as  stated  and  accurately  defined 
by  Judge  Blackstone  (3  Bl.  Com.,  129),  are,  1st.  The  writ  of  habeas 
corpus  ad  respondendum,  '  when  a  man  hath  a  cause  of  action  against 
one  who  is  confined  by  the  process  of  some  inferior  court,  in  order  to 
remove  the  prisoner,  and  charge  him  with  this  new  action  in  the  court 
above.' 

"  This  case  may  occur  when  a  party  having  a  right  to  sue  in  this 
court  (as  a  state  at  the  time  of  the  passage  of  this  act,  or  a  foreign 
minister)  wishes  to  institute  a  suit  against  a  person  who  is  already 
confined  by  the  process  of  an  inferior  court.  This  confinement  may  be 
either  by  the  process  of  a  court  of  the  United  States,  or  of  a  state  court. 
If  it  be  in  a  court  of  the  United  States,  this  writ  would  be  inapplicable, 
because  perfectly  useless,  and,  consequently,  could  not  be  contemplated 
by  the  legislature.  It  would  not  be  required,  in  such  case,  to  bring  the 
body  of  the  defendant  actually  into  court,  as  he  would  already  be  in  the 
charge  of  the  person  who,  under  an  oi'igiual  writ  from  this  court,  would 
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into  the  legality  of  the  confinement  of  a  person  detained  in 
prison  by  virtue  of  a  judgment  of  a  circuit  court  rendered  in 

be  directed  to  take  him  into  custody,  and  would  already  be  confined  in 
tlie  same  gaol  in  which  he  would  be  confined  under  the  process  of  this 
court,  if  he  should  be  unable  to  give  bail. 

"  If  the  party  should  be  confined  by  process  from  a  state  court,  there 
are  many  additional  reasons  against  the  use  of  this  writ  in  such  a  case. 

"  The  state  courts  are  not,  in  any  sense  of  the  word,  inferior  courts, 
except  in  the  particular  cases  in  which  an  appeal  lies  from  their  judg- 
ment to  this  court,  and  in  these  cases  the  mode  of  proceeding  is  particu- 
larly prescribed,  and  is  not  by  Jiabeas  corjms.  They  are  not  inferior 
courts,  because  they  emanate  from  a  ditferent  authority,  and  are  the 
creatures  of  a  distinct  government. 

"  2d.  The  writ  of  habeas  corp^is  ad  satisfaciendum,  '  wlicn  a  prisoner 
hath  had  judgment  against  him  in  an  action,  and  the  plaintiff  is  desirous 
to  bring  him  up  to  some  superior  court  to  charge  him  with  process  of 
execution.' 

"  This  case  can  never  occur  in  the  courts  of  the  United  States.  One 
court  never  awards  execution  on  the  judgment  of  another.  Our  whole 
judicial  system  forbids  it. 

"3d.  Ad  prosequendum,  testificandum,  deliberandum,  &c.,  'Avhich  issue 
when  it  is  necessary  to  remove  a  prisoner,  in  order  to  prosecute,  or  bear 
testimony  in  any  court,  or  to  be  tried  in  the  proper  jurisdiction  wherein 
the  fact  was  committed.' 

"  This  writ  might  unquestionably  be  employed  to  bring  up  a  prisoner 
to  bear  testimony  in  a  court,  consistently  with  the  most  limited  construc- 
tion of  the  words  in  the  Act  of  Congress ;  but  the  power  to  bring  a 
person  up  that  he  may  be  tried  in  the  proper  jurisdiction  is  understood 
to  be  the  very  question  now  before  the  court. 

"  4th  and  last.  The  common  writ,  ad  faciendum  ct  reripicndum,  which 
issues  out  of  any  of  the  courts  of  Westminster  Hall,  when  a  person  is 
sued  in  some  inferior  jurisdiction,  and  is  desirous  to  remove  the  action 
into  some  superior  court,  commanding  the  inferior  judges  to  produce  the 
body  of  the  defendant,  together  with  the  day  and  cause  of  his  caption 
and  detainer  (whence  the  writ  is  frequently  denominated  an  habeas 
corpus  cum  causa),  to  do  and  receive  whatever  the  king's  court  shall 
consider  in  that  behalf  This  writ  is  grantable  of  common  right,  with- 
out any  motion  in  court,  and  it  instantly  supersedes  all  proceedings  in 
the  court  below. 

"  Can  a  solemn  grant  of  power  to  a  court  to  award  a  writ  be  con- 
sidered as  applicable  to  a  case  in  which  that  writ,  if  issuable  at  all, 
issues  by  law  without  the  leave  of  the  court? 

"It  would  not  be  difHcult  to  demonstrate  that  the  writ  oi  habeas 
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a  criminal  prosecution.  It  was  held  that  where  the  prisoner 
is  detained  by  virtue  of  the  judgment  of  a  court  which  pos- 

corpus  cum  cansa  cannot  be  the  particular  writ  contemplated  by  the 
legislature  in  the  section  under  consideration ;  but,  it  will  be  sufficient 
to  observe  generally,  that  the  same  act  prescribes  a  different  mode  for 
bringing  into  the  courts  of  the  United  States  suits  brought  in  a  state 
court  against  a  person  having  a  right  to  claim  the  jurisdiction  of  the 
courts  of  the  United  States.  He  may,  on  his  first  appearance,  file  his 
petition,  and  authenticate  the  fact,  upon  which  the  cause  is,  ij^so  facto, 
removed  into  the  courts  of  the  United  States. 

"  The  only  power,  then,  which  on  this  limited  construction  would  be 
granted  by  the  section  under  consideration,  would  be  that  of  issuing 
writs  of  habeas  corpus  ad  testificandum.  The  section  itself  proves  that 
this  was  not  the  intention  of  the  legislature.  It  concludes  with  the  fol- 
lowing proviso,  '  That  writs  of  habeas  corpus  shall  in  no  case  extend  to 
prisoners  in  jail,  unless  where  they  are  in  custody  under  or  by  color  of 
the  authority  of  the  United  States,  or  are  committed  for  trial  before  some 
court  of  the  same,  or  are  necessary  to  be  brought  into  court  to  testify.' 

"This  proviso  extends  to  the  whole  section.  It  limits  the  powers 
previously  granted  to  the  courts,  because  it  specifies  a  case  in  which  it 
is  particularly  applicable  to  the  use  of  the  power  by  courts : — where  the 
person  is  necessary  to  be  brought  into  court  to  testify.  That  construction 
cannot  be  a  fair  one  which  would  make  the  legislature  except  from  the 
operation  of  a  proviso,  limiting  the  express  grant  of  a  power,  the  whole 
power  intended  to  be  granted. 

"  From  this  review  of  the  extent  of  the  power  of  awarding  writs  of 
habeas  corpus,  if  the  section  be  construed  in  its  restricted  sense;  from  a 
comparison  of  the  nature  of  the  writ  which  the  courts  of  the  United 
States  would,  on  that  view  of  the  subject,  be  enabled  to  issue;  from  a 
comparison  of  the  power  so  granted  with  other  parts  of  the  section,  it  is 
apparent  that  this  limited  sense  of  the  term  cannot  be  that  which  was 
contemplated  by  the  legislature. 

"  But  the  33d  section  throws  much  light  upon  this  section.  It  con- 
tains these  words:  'And  upon  all  arrests  in  criminal  cases,  bail  shall  be 
admitted,  except  where  the  punishment  may  be  death ;  in  which  case  it 
shall  not  be  admitted  bid  by  the  supreme  or  a  circuit  court,  or  by  a  justice 
of  the  Supreme  Court,  or  a  judge  of  a  district  court,  who  shall  exercise 
their  discretion  therein,  regarding  the  nature  and  circumstances  of  the 
offence,  and  of  the  evidence,  and  of  the  usages  of  law.' 

"The  appropriate  process  of  bringing  up  a  prisoner,  not  committed  by 
the  court  itself,  to  be  bailed,  is  by  the  writ  now  applied  for.  Of  conse- 
quence, a  court  possessing  the  power  to  bail  prisoners  not  committed  by 
itself,  may  award  a  writ  of  habeas  corpus  for  the  exercise  of  that  power. 

17 
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sesses  general  and  final  jurisdiction  over  the  offence,  such  a 
judgment  cannot  be  re-examined  vi'pon  a.  "writ  o^  habeas  corpus. 

The  clause  under  consideration  obviously  proceeds  on  the  supposition 
that  this  power  was  previously  given,  and  is  explanatory  of  the  14th 
section. 

"If,  by  the  sound  construction  of  the  Act  of  Congress,  the  power  to 
award  writs  of  habeas  corpus  in  order  to  examine  into  the  cause  of  com- 
mitment is  given  to  this  court,  it  remains  to  iiK|uire  whether  this  be  a 
case  in  which  the  writ  ought  to  be  granted. 

"The  only  objection  is,  that  the  commitment  has  been  by  a  court 
having  power  to  commit  and  to  bail. 

"Against  this  objection,  the  argument  from  the  bar  has  been  so  con- 
clusive that  nothing  can  be  added  to  it. 

"  If,  then,  this  were  res  inicgra,  the  court  would  decide  in  favor  of  the 
motion.  But  the  question  is  considered  as  long  since  decided.  The  case 
of  Hamilton  is  expressly  in  point  in  all  its  parts;  and  although  the  ques- 
tion of  jurisdiction  was  not  made  at  the  bar,  the  case  was  several  days 
under  advisement,  and  this  question  could  not  have  escaped  the  atten- 
tion of  the  court.  From  that  decision  the  court  would  not  lightly  depart. 
(United  States  v.  Hamilton,  .3  Dall.  17.) 

"  If  the  Act  of  Congress  gives  this  court  the  power  to  award  a  writ  of 
habeas  corpus  in  the  present  case,  it  remains  to  inquire  whether  that  act 
be  compatible  with  the  Constitution. 

"In  the  mandamus  case  (ante,  vol.  1,  p.  175,  Marbury  v.  Madison),  it 
was  decided  that  this  court  would  not  exercise  original  jurisdiction,  ex- 
cept so  far  as  that  jurisdiction  was  given  by  the  Constitution.  But,  so 
far  as  that  case  has  distinguished  between  original  and  appellate  juris- 
diction, that  which  the  court  is  now  asked  to  exercise  is  clearly  apjyeUate. 
It  is  the  revision  of  a  decision  of  an  inferior  court,  by  which  a  citizen  has 
been  committed  to  jail. 

"  It  has  been  demonstrated  at  the  bar,  that  the  question  brought  for- 
ward on  a  habeas  corpus,  is  always  distinct  from  that  which  is  involved 
in  the  cause  itself.  The  question,  whether  the  individual  shall  be  im- 
prisoned, is  always  distinct  from  the  question  whether  he  shall  be  con- 
victed or  acquitted  of  the  charge  on  which  he  is  to  be  tried,  and,  there- 
fore, these  questions  are  separated,  and  maybe  decided  in  diflerent  courts. 

"  The  decision  that  the  individual  shall  be  imprisoned  must  alwaj-s 
precede  the  application  for  a  writ  of  habeas  corpus,  and  this  writ  must 
always  be  for  the  purpose  of  revising  that  decision,  and  therefore  appel- 
late in  its  nature. 

"'  But  this  point  also  is  decided  in  Hamilton's  case  and  in  Burford's  case.' 

"  If,  at  any  time,  the  public  safety  should  require  the  suspension  of 


'  At  February  Term,  1806,  in  this  court. 
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The  Supreme  Court  can  inquire  into  the  sufficiency  of  the 
cause  of  detention ;  but  the  judgment  of  a  court  of  compe- 
tent jurisdiction  is  a  sufficient  cause,  especially  where  that 
judgment  is  by  law  withdrawn  from  the  revision  of  the 
Supreme  Court ;  and  therefore,  as  the  granting  of  the  writ, 
in  such  a  case,  could  be  of  no  benefit  to  the  party,  it  is  not 
to  be  granted.-^  So,  too,  where  a  party  is  imprisoned  for 
contempt,  by  order  of  a  court  of  competent  jurisdiction,  the 
Supreme  Court  will  not  grant  a  writ  of  habeas  corjnis,  for 
the  order  of  commitment  is  in  the  nature  of  a  final  judgment, 
which  the  Supreme  Court  has  no  power  to  review ;  the  re- 
turn on  the  writ  would  show  a  sufficient  cause  for  the  im- 
prisonment, and  therefore  it  will  not  be  granted.^  But  where 
the  imprisonment  is  before  judgment,  the  Supreme  Court 
will  grant  a  writ  of  habeas  corpus  to  inquire  into  the  suffi- 
ciency of  the  cause,  and  if  the  imprisonment  is  found  to  be 
irregular,  will  discharge  the  party.^ 

§  205.  The  Supreme  Court  may  also,  by  habeas  corpus, 
admit  a  person  to  bail,  committed  by  order  of  a  circuit  or 
district  court,  where  the  Supreme  Court  is  authorized  by 
statute  to  admit  to  bail,  as  in  cases  of  crimes  punished  with 
death,  under  the  thirty-third  section  of  the  Judiciary  Act/ 
But  the  Supreme  Court  has  no  power  to  issue  a  habeas  corpus 

the  powers  vested  by  this  act  in  the  courts  of  the  United  States,  it  is  for 
the  legislature  to  say  so. 

"  That  question  depends  on  political  considerations,  on  which  the 
legislature  is  to  decide.  Until  the  legislative  will  be  expressed,  this- 
court  can  only  see  its  duty,  and  must  obey  the  laws." 

>  Ex  parte  Tobias  Watkins,  3  Peters,  193. 

*  Ex  parte  Kearney,  Y  Wheaton,  38. 

'  Ex  parte  Burford,  3  Cranch,  447.  In  this  case,  the  prisoner  was  dis- 
charged, because  the  commitment  did  not  state  a  good  cause  certain, 
supported  by  oath.  So,  too,  in  BoUman  and  Swartwout,  ut  supr.,  where 
the  prisoners  were  committed  by  order  of  the  circuit  court,  on  a  charge 
of  treason,  the  Supreme  Court  discharged  them,  because  the  offence  of 
treason  did  not  appear  to  have  been  committed. 

*  The  United  States  v.  Hamilton,  3  Dallas,  13. 
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to  revise  a  decision  or  order  made  hj  a  judge  of  a  circuit  or 
district  court  at  chambers.^ 

§  205  a.  Neither  the  Supreme  Court,  nor  any  other  court 
of  the  United  States,  has  power  to  issue  a  habeas  corpus  to 
bring  up  a  prisoner,  who  is  in  custody  under  a  sentence  or 
execution  of  a  state  court,  for  any  other  purpose  than  to  be 
used  as  a  witness,  whether  the  process  under  which  he  is 
imprisoned  be  civil  or  criminal.  Therefore,  where  a  writ 
was  applied  for,  to  bring  up  a  person  confined  by  the  sen- 
tence of  a  state  court,  in  order  that  he  might  bring  a  writ  of 
error  to  review  the  judgment  of  the  state  court,  the  applica- 
tion was  refused.^ 

•  In  the  Matter  of  Metzger,  5  Howard,  17G. 

*  Ex  parte  Dorr,  3  Howard,  103. 
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CHAPTER    III. 

THE  APPELLATE  JURISDICTION  OF  THE  SUPREME  COURT  OF 
THE  UNITED  STATES,  WITH  REFERENCE  TO  THE  CIRCUIT 
COURT   FOR   THE   DISTRICT    OF    COLUMBIA. 

§  20G.  The  final  judgments,  orders,  and  decrees  of  the  Cir- 
cuit Court  for  the  District  of  Columbia,  in  -which  the  matter 
in  dispute  is  of  the  value  of  one  thousand  dollars  and  up- 
wards, may  be  re-examined  and  reversed  or  affirmed  in  the 
Supreme  Court,  by  writ  of  error  or  appeal,  to  be  prosecuted 
in  the  same  manner,  under  the  same  regulations,  and  with 
the  same  proceedings,  as  in  the  case  of  writs  of  error  on 
judgments,  or  appeals  upon  orders  or  decrees  rendered  in  the 
other  circuit  courts.  Where  the  matter  in  dispute  is  of  the 
value  of  $100,  and  of  less  value  than  §1,000,  any  justice  of 
the  Supreme  Court  may  allow  a  writ  of  error,  if  he  shall  be 
of  opinion  that  the  question  of  law  is  of  such  extensive  in- 
terest and  importance  as  to  render  the  final  judgment  of  the 
Supreme  Court  desirable ;  and  if  the  writ  of  error,  when  so 
granted,  with  the  order  of  the  judge  thereon,  is  lodged  in 
the  clerk's  office  of  the  proper  county,  within  thirty  days 
after  the  end  of  the  term  at  which  the  judgment  has  been 
rendered,  it  operates  as  a  supersedeas.^ 

§  207.  The  Supreme  Court  has  no  jurisdiction  of  cases 
brought  from  the  Circuit  Court  for  the  District  of  Columbia 
on  a  certificate  of  division  of  opinion  of  the  judges  f  or  of 

•  Act  of  Feb.  21,  1801,  ch.  15,  |  8  ;  Act  of  April  2,  1816,  cli,  39,  ^  1, 
2,  3  ;  The  United  States  v.  Hooe,  1  CraDch,  318. 
2  Ross  V.  Triplett,  3  Wheat.  600. 
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writs  of  error  to  that  court  in  criminal  cases.^  In  all  cases 
in  wliicli  writs  of  error  lie,  the  same  rules  are  applicable  in 
(lotermining  whether  the  amount  in  dispute  appears  to  be 
Avithin  the  jurisdiction,  as  in  writs  of  error  to  the  other  cir- 
cuit courts,  except  that  the  amount  required  is  one  thousand 
dollars.^  The  jurisdiction  includes  appeals  from  the  Orphan's 
Com't  through  the  Circuit  Court,  where  the  matter  in  dis- 
pute exceeds  the  value  of  one  thousand  dollars.^  But  the 
judgment  or  decree  must  be  final.  Where  the  Orphan's 
Court  directed  an  issue  to  be  sent  for  trial  in  the  Circuit 
Court,  which  issue  was  "  whether  the  petitioner  was  the 
widow  of  the  deceased  or  not,"  and  the  Circuit  Court  pro- 
ceeded to  try  the  issue,  and  the  jury,  under  the  instructions 
of  the  court,  found  that  the  petitioner  Avas  not  the  widow,  it 
was  held  that  exceptions  to  these  instructions  could  not  be 
reviewed  by  the  Supreme  Court  on  a  writ  of  error,  the  cer- 
tificate of  the  finding  of  the  jury,  transmitted  by  the  Circuit 
Court  to  the  Orphan's  Court  not  being  such  a  final  judgment, 
order,  or  decree  as  is  contemplated  by  the  statute,  since  the 
Orphan's  Court  would  still  have  to  pass  a  decree  in  order  to 
settle  the  rights  of  the  parties.'' 

*  The  United  States  v.  Moore,  3  Cranch,  159. 
2  Scott  V.  Lunt,  G  Peters,  349. 

*  Nichols  V.  Hodges,  1  Peters,  562. 

*  Van  Ness  i'.  Van  Ness,  G  Howard,  G2. 
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CHAPTER    IV. 

THE  APPELLATE  JURISDICTION  OF  THE  SUPREME  COURT  OF 
THE  UNITED  STATES,  WITH  REFERENCE  TO  THE  STATE 
COURTS. 

§  208.  Few  topics  within  the  subject  of  this  work  are  of 
more  importance,  and  few  involve  more  extensive  inquiries, 
than  the  appellate  jurisdiction  of  the  Supreme  Court  of  the 
United  States  exercised  over  the  judgments  of  the  state 
courts,  by  the  operation  of  the  25th  section  of  the  Judiciary 
Act.  The  Constitution  having  extended  the  judicial  power 
to  all  cases  arising  under  the  Constitution,  laws,  and  treaties 
of  the  United  States,  it  is  obvious  that  there  may,  and  must 
be,  cases  of  this  description,  which  can  be  reached  by  the 
judicial  power  of  the  Union  only  in  the  appellate  form. 
These  cases  are  those  which  originate  in  the  state  courts,  but 
which  involve  the  construction,  operation,  or  effect  of  the 
Constitution,  laws,  or  treaties  of  the  United  States.  The 
judicial  power  of  the  United  States  is  incapable  of  being  ex- 
tended to  every  case  of  this  kind,  in  the  form  of  original 
jurisdiction ;  for  cases  must  arise  in  the  state  courts,  of  which 
they  have  a  rightful  original  jurisdiction,  and  in  which  some 
provision  of  the  Constitution,  laws,  or  treaties  of  the  United 
States  may  be  drawn  in  question ;  and  unless  the  judicial 
power  of  the  United  States  could  be  extended  to  these  cases 
in  the  appellate  form,  it  would  not  reach  them  at  all,  and 
thus  the  provision  of  the  Constitution,  which  extends  the 
judicial  power  to  all  such  cases,  would  fail  to  be  executed, 
excepting  as  to  those  which  originated  in  the  courts  of  the 
United  States.' 

»  Martin  v.  Hunter,  1  Wheat.  304. 
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§  209.  The  importance  and  necessity  of  preserving  the 
paramount  authority  of  the  Constitution  of  the  United  States, 
and  of  all  hiAvs  enacted  or  treaties  entered  into  pursuant  to 
its  provisions  and  powers,  and  the  equally  great  importance 
of  a  uniformity  of  decision  upon  all  subjects  within  the  pur- 
view of  the  Constitution,  render  it  apparent  that  the  appel- 
late power  of  the  national  judiciary  must  be  extended  to 
some  cases  originating  in  the  state  courts.  This  can  be  done 
in  two  modes,  both  of  Avhich  have  been  to  some  extent  em- 
ployed :  namely,  by  removal  of  the  cause  from  the  state 
court  in  which  it  is  pending,  before  final  judgment,  or  by 
removing  the  record  after  final  judgment  has  been  rendered, 
by  means  of  a  writ  of  error,  for  the  purpose  of  a  revision  of 
the  grounds  of  the  judgment,  so  far  as  they  involve  matter 
of  law.     It  is  with  the  latter  that  we  are  noAV  concerned. 

§  210.  This  great  object  has  been  effected  by  means  of  the 
provisions  of  the  25th  section  of  the  Judiciary  Act,  which 
form  a  comprehensive  and  admirable  system  of  great  efficacy. 
Its  purpose  Avas  to  define  the  classes  of  cases,  originating  in 
state  tribunals,  to  wliich  the  appellate  power  of  the  national 
judiciary  should  extend,  by  means  of  a  writ  of  error,  in  order 
to  preserve  the  supremacy  and  to  secure  the  uniform  con- 
struction of  the  Constitution,  laws,  and  treaties  of  the  United 
States.  Without  such  definition,  it  is  obvious  that  the  appel- 
late power  granted  by  the  Constitution  to  the  national  judi- 
ciary would  have  remained,  as  to  all  the  cases  arising  under 
the  Constitution,  laws,  or  treaties  of  the  United  States,  in 
state  courts,  a  naked  power,  without  exact  and  specific  ob- 
jects of  its  application ;  and  without  the  provision  of  a  Avrit 
of  error,  or  some  analogous  mode  of  extending  this  power  to 
its  objects,  it  Avould  have  remained  incapable  of  exercise.  In 
examining  this  great  statute,  therefore,  it  should  be  kept  in 
view,  that  its  leading  purpose  was  to  define  the  objects  to 
■which  the  appellate  power  of  the  national  judiciary  over  state 
tribunals  is  to  attach.  It  was  passed,  not  to  create  a  power, 
but  to  provide  the  means  of  carrying  into  effect  a  pre-existing 
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power,  by  defining  the  objects  to  which  it  should  attach,  in 
one  of  the  modes  in  which  appellate  power  can  be  exercised, 
namely,  by  writ  of  error.  Its  constitutionality  Avas  formerly 
called  in  question,  and  the  whole  power  of  the  national  judi- 
ciary over  the  decisions  of  state  tribunals  was  drawn  into 
debate ;  but  these  fundamental  questions  were  long  since 
settled,  and  the  repeated  exercise  of  the  power  which  this 
statute  regulates  has  made  it  familiar  to  the  country  for 
more  than  sixty  years. ^  The  following  are  the  terms  of  the 
statute : — 

§  211.  "  Thata  final  judgment  or  decree  in  any  suit,  in  the 
highest  court  of  law  or  equity  of  a  state  in  which  a  decision 
of  the  suit  could  be  had,  where  is  drawn  in  question  the 
validity  of  a  treaty  or  statute  of,  or  an  authority  exercised 
under  the  United  States,  and  the  decision  is  against  their 
validity ;  or  where  is  drawn  in  question  the  validity  of  a 
statute  of,  or  an  authority  exercised  under,  any  state,  on  the 
ground  of  their  being  repugnant  to  the  Constitution,  trea- 
ties, or  laws  of  the  United  States,  and  the  decision  is  in 
favor  of  such  their  validity  ;  or  where  is  drawn  in  question 
the  construction  of  any  clause  of  the  Constitution,  or  of  a 
treaty,  or  statute  of,  or  commission  held  under  the  United 
States,  and  the  decision  is  against  the  title,  right,  privilege, 
or  exemption  specially  set  up  or  claimed  by  either  party, 
under  such  clause  of  the  said  Constitution,  treaty,  statute, 
or  commission,  may  be  re-examined  and  reversed  or  afiirmed 
in  the  Supreme  Court  of  the  United  States,  upon  a  writ  of 
error,  the  citation  being  signed  by  the  chief  justice,  or- 
judge,  or  chancellor  of  the  court  rendering  or  passing  the 
judgment  or  decree  complained  of,  or  by  a  justice  of  the 
Supreme  Court  of  the  United  States,  in  the  same  manner 
and  under  the  same  regulations,  and  the  writ  shall  have  the 
same  effect,  as  if  the  judgment  or  decree  complained  of  had 

'  See  Martin  v.  Hunter,  1  Wheaton,  304  ;  Cohens  v.  Virginia,  6  Wheat. 
264,  for  the  decisions  affirming  the  constitutionality  of  this  statute,  and 
the  ereat  reasons  which  led  to  its  enactment. 
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bocn  rendered  or  passed  in  a  circuit  court,  and  the  proceed- 
ing upon  the  reversal  shall  also  be  the  same,  except  that  the 
Supreme  Court,  instead  of  remanding  the  cause  for  a  final 
decision,  as  before  provided,  may,  at  their  discretion,  if  the 
cause  shall  once  have  been  remanded  before,  proceed  to  a 
final  decision  of  the  same,  and  award  execution.  But  no 
other  error  shall  be  assigned  or  regarded  as  a  ground  of 
reversal  in  any  such  case  as  aforesaid,  than  such  as  appears 
on  the  face  of  the  record,  and  immediately  respects  the 
before-mentioned  questions  of  validity  or  construction  of  the 
said  Constitution,  treaties,  statutes,  commissions,  or  autho- 
rities in  dispute."^ 

§  212.  We  are  now  to  examine  the  several  clauses  of  this 
statute,  for  the  purpose  of  a  full  exposition  of  its  various 
provisions.  And  the  first  provision  which  it  makes  is,  that 
the  judgment  of  the  state  court,  which  is  to  be  reviewed  by 
the  Supreme  Court  of  the  United  States  on  writ  of  error, 
must  be  a  "  final  judgment  or  decree  in  the  highest  state  court." 
It  would,  doubtless,  have  been  competent  for  Congress  to 
have  caused  the  appellate  power  of  the  national  judiciary  to 
be  exercised  at  any  stage  of  a  proceeding  in  a  state  court, 
in  which  the  validity  or  construction  of  the  Constitution, 
laws,  or  treaties  of  the  United  States  should  be  involved. 
That  power  is  interposed  in  cases  where  the  jurisdiction  of 
the  courts  of  the  United  States  depends  upon  the  character 
of  the  parties,  and,  in  a  few  others,  before  final  judgment, 
and  as  soon  as  the  cause  is  pending,  by  removal ;  and  the 
same  provision  might  have  been  made  with  regard  to  that 
class  of  cases  where  the  jurisdiction  of  the  courts  of  the 
United  States  depends  upon  the  questions  involved.  But, 
for  reasons  of  practical  convenience,  the  power  has  been 
directed  to  be  exercised,  in  this  class  of  cases,  only  after  a 
final  judgment  or  decree,  and  that,  too,  in  the  highest  court 
of  law  or  equity  of  the  state  in  which  a  decision  could  be 
had  in  the  particular  case.     In  the  first  place,  it  is  only 

'  Stat,  at  Large,  85,  86. 
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after  a  judgment  or  decree  tliat  disposes  finally  of  a  cause, 
that  it  can  ordinarily  be  seen  wliether  a  question,  of  the 
particular  character  contemplated,  arises  or  is  involved  in 
the  merits  of  the  controversy.  The  pleadings  or  the 
evidence  may  or  may  not  develope  such  a  question ;  but 
whether  it  enters  into  the  real  merits  of  the  cause  can 
generally  be  known  only  after  a  judgment  has  been  ren- 
dered. In  the  second  place,  the  statute  looks  to  the  final 
judgment  or  decree  in  the  highest  court  of  law  or  equity  in 
the  state,  because  it  is  not  until  such  judgment  or  decree  has 
been  had  in  the  highest  court  of  the  state,  that  it  becomes 
certain  that  the  judicial  power  of  the  state  has  put  a  wrong 
construction  upon  the  Constitution,  laws,  or  treaties  of  the 
United  States,  or  has  disregarded  or  overlooked  their 
provisions. 

§  213.  A  judgment,  reversing  that  of  an  inferior  court, 
and  awarding  a  venire  facias  de  novo,  is  not  a  final  judg- 
ment, in  the  sense  of  the  statute  ;^  and  a  decree  of  the 
highest  court  of  equity  of  a  state,  afiirming  the  decretal 
order  of  an  inferior  court  refusing  to  dissolve  an  injunction 
granted  on  the  filing  of  the  bill,  is  not  a  final  decree.^  And, 
in  general,  where  the  cause  is  remanded  to  the  inferior  state 
court,  in  which  it  originated,  for  further  proceedings,  not 
inconsistent  with  the  judgment  of  the  highest  court,  the  case 
cannot  be  brought  by  writ  of  error  to  the  Supreme  Court  of 
the  United  States,^  But  if  the  judgment  or  decree  deter- 
mines the  particular  cause,  although  the  question  may  again 
be  litigated  between  the  same  parties,  it  is  final ;  and  this 

'  Houston  V.  Moore,  3  Wheaton,  433.  So,  too,  a  judgment  awarding 
a  writ  of  restitution  in  an  action  of  ejectment,  where,  in  the  execution 
of  liah.fac,  the  sheriff  had  improperly  turned  a  party  out  of  possession, 
is  not  a  final  judgment,  but  rather  it  is  the  action  of  a  court  on  its  own 
process,  which  is  submitted  to  its  discretion.  Smith  v.  Trabue's  heirs 
9  Peters,  4, 

2  Gibbons  v.  Ogden,  6  Wheaton,  448. 

'  Winn  V.  Jackson,  12  Wheaton,  135;  Miners'  Bank  of  Dubuque  v. 
The  United  States,  5  Howard,  213  ;  Pepper  v.  Dunlap,  5  Howard,  51. 
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may  be  a  judgment  upon  a  writ  of  prohibition  to  an  inferior 
court,  since  the  term  "suit,"  in  the  statute,  is  broad  enough 
to  cover  any  mode  of  proceeding  by  ■which  the  decision  of  a 
court  of  justice  is  sought  to  be  obtained  upon  a  right  liti- 
gated between  parties.'     In  the  case  of  Holmes  v.  Jennison, 

'  Weston  V.  The  City  Council  of  Charleston,  2  Peters,  449,  462.  In 
this  case,  Mr.  Ch.  Justice  Marshall,  delivcrin<j  the  opinion  of  the  court, 
said  :  "In  this  case  the  city  ordinance  of  Charleston  is  the  exercise  of 
an  '  authority  of  the  State  of  South  Carolina,'  '  the  validity  of  which 
has  been  drawn  in  question,  on  the  ground  of  its  being  repugnant  to  the 
Constitution,'  and  *  the  decision  is  in  favor  of  its  validity.'  The  ques- 
tion, therefore,  which  was  decided  by  the  constitutional  court  is  the  very 
question  on  which  the  revising  power  of  this  tribunal  is  to  be  exercised, 
and  the  only  inquiry  is,  whether  it  has  been  decided  in  a  case  described 
in  the  section  which  authorizes  the  writ  of  error  that  has  been  awarded. 
Is  a  writ  of  prohibition  a  suit  ? 

"  The  term  is  certainly  a  very  comprehensive  one,  and  is  understood 
to  fipply  to  any  proceeding  in  a  court  of  justice,  by  which  an  individual 
pursues  that  remedy  in  a  court  of  justice  which  the  law  affords  liim. 
The  modes  of  proceeding  may  be  various,  but  if  a  right  is  litigated 
between  parties  in  a  court  of  justice,  the  proceeding  by  which  the  deci- 
sion of  the  court  is  sought,  is  a  suit.  The  question  between  the  parties 
is  precisely  the  same  as  it  would  have  been  in  a  writ  of  replevin,  or  in 
an  action  of  trespass.  The  constitutionality  of  the  ordinance  is  con- 
tested, the  party  aggrieved  by  it  applies  to  a  court,  and,  at  his  suggestion, 
a  writ  of  prohibition,  the  appropriate  remedy,  is  issued.  The  opposite 
party  appeals ;  and,  in  the  highest  court,  the  judgment  is  reversed,  and 
judgment  given  for  the  defendant.  This  judgment  was,  we  think,  ren- 
dered in  a  suit. 

"  We  think,  also,  that  it  was  a  final  judgment  in  the  sense  in  which 
that  terra  is  used  in  the  twenty-fifth  section  of  the  Judicial  Act.  If  it 
were  applicable  to  those  judgments  and  decrees  only  in  which  the  right 
was  finally  decided,  and  could  never  again  be  litigated  between  the 
parties,  the  provisions  of  the  section  would  be  confined  within  much 
narrower  limits  than  the  words  import,  or  than  Congress  could  have 
intended.  Judgments  in  actions  of  ejectment,  and  decrees  in  chancery, 
dismissing  a  bill  without  prejudice,  however  deeply  they  might  affect 
rights  protected  by  the  Constitution,  laws,  or  treaties  of  the  United 
States,  would  not  be  subject  to  the  revision  of  this  court.  A  prohibition 
might  issue,  restraining  a  collector  from  collecting  duties,  and  this  court 
could  not  revise  and  correct  the  judgment.     The  word  '  final'  must  be 
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the  question  arose,  -whether  the  refusal  of  the  Supreme 
Court  of  the  State  of  Vermont  to  discharge  a  prisoner  upon 
habeas  corpus,  who  was  confined  under  a  warrant  issued  by 
the  governor  of  the  state,  for  the  purpose  of  having  him 
delivered  up  to  the  authorities  of  Canada  as  a  fugitive  from 
justice,  was  a  final  judgment  in  a  suit.  The  court  were 
divided  upon  the  point,  whether  the  judgment  brought  up 
by  the  writ  of  error  disclosed  such  a  case  as  is  contemplated 
by  the  statute,  but  were  agreed  upon  the  point  that  the 
refusal  to  discharge  a  prisoner  on  habeas  corpus  is  a  final 
judgment  in  a  suit.^ 

understood  in  the  section  under  consideration,  as  applying  to  all  judg- 
ments and  decrees  whicli  determine  the  particular  cause." 

See  also  Columbian  Ins.  Co.  v.  Wheelright,  7  Wheat.  434  ;  Kendall  v. 
The  United  States,  12  Peters,  544. 

'  Holmes  v.  Jennison,  14  Peters,  540.  In  this  case,  Mr.  Ch.  Justice 
Taney,  delivering  the  opinion  of  himself,  Mr.  Justice  Story,  Mr.  Justice 
McLean,  and  Mr.  Justice  Wayne,  eaid :  "  Before,  however,  we  proceed 
to  refer  more  particularly  to  the  decisions  heretofore  given,  it  is  proper  to 
remark,  that  there  is  no  material  difference  between  the  language  of  the 
law  giving  the  writ  of  error  from  the  judgment  of  the  Circuit  Court  for  the 
District  of  Columbia,  and  the  language  used  in  the  twenty-second  and 
twenty-fifth  sections  of  the  Act  of  1789,  so  far  as  relates  to  the  forms  o^ 
proceeding  and  the  nature  of  the  judgment.  Undoubtedly,  there  are  a 
multitude  of  cases  in  which  a  writ  of  error  will  lie  from  the  judgment  of 
a  circuit  court,  where  it  would  not  lie  to  this  court  from  a  judgment 
rendered  in  a  similar  controversy  in  a  state  court.  But  our  present 
mquiry  has  nothing  to  do  with  that  distinction.  We  are  speaking  merelJ 
of  the  nature  of  the  proceeding  in  this  case,  and  examining  whether  it  i 
of  that  description,  that,  under  the  twenty-fifth  section  of  the  Act  of 
1789,  will  authorize  a  writ  of  error.  The  writ  in  that  section  is  given 
from  any  '  final  judgment'  'in  a  suit.'  In  the  Act  relating  to  the  Dis- 
trict of  Columbia,  it  is  given  from  'any  final  judgment.'  In  the  twenty- 
second  section  of  the  Act  of  1789,  it  is  given  from  '  final  judgments'  '  in 
civil  actions.'  These  different  forms  of  expression  have  always  been 
held  to  mean  the  same  thing ;  and,  consequently,  the  decision  of  this 
court  upon  one  of  them  is  equally  applicable  to  the  others.  With  this 
explanation,  we  proceed  to  inquire  whether  the  habeas  corpus  was  '  a 
suit.'  We  have  already  shown  that  in  these  proceedings  an  authority 
exercised  under  a  state  was  drawn  in  question ;  that  the  decision  was  in 
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§  214.  But  in  order  to  bring  a  case  Avithin  the  statute, 
some  one  or  more  of  the  questions  described  in  the  statute, 

favor  of  the  authority;  and  that  the  judgment  of  the  court  was  final. 
The  remaining  question  is,  were  these  things  done  in  a  suit? 

"  The  first  case  in  which  this  question  appears  to  have  arisen,  was 
that  of  the  Columbian  Insurance  Company  «'.  Wheelright  and  others,  7 
Wheat.  534.  The  Circuit  Court  for  the  District  of  Columbia  liad  in  that 
case  awarded  a  peremptory  mandamus,  to  admit  the  defendants  to  the 
office  of  directors  in  the  said  Insurance  Company.  The  Company,  there- 
upon, brought  a  writ  of  error  to  the  Supreme  Court,  and  tlic  question 
whether  a  writ  of  error  would  lie,  from  the  order  of  a  court  awarding  a 
peremptory  mandamus,  was  directly  presented.  It  was  argued  by  coun- 
sel, and  decided  by  the  court,  and  it  was  ruled  that  the  writ  of  error 
would  lie.  It  is  true  that  this  case  was  decided  under  the  Act  of  Con- 
gress relating  to  the  District  of  Columbia.  But,  in  delivering  the  opinion, 
the  court  remark,  that  the  law  relating  to  the  district,  under  which  that 
case  arose,  was  '  similar  in  its  provisions  with  the  Judiciary  Act  of  1789, 
ch.  20,  sec.  22.'  The  decision,  therefore,  in  that  case  was,  in  effect,  a 
decision  upon  the  construction  of  the  Act  of  1789. 

"  The  same  interpretation  was  ag&in  given  to  this  Act  of  Congress  in 
the  case  of  Kendall  v.  The  United  States,  12  Peters,  524.  The  question 
of  jurisdiction  was  in  that  case  most  fully  and  deliberately  considered 
by  the  court.  The  English  and  American  cases  on  the  subject  were 
carefully  examined  and  discussed;  and  all  of  the  objections  taken  in  the 
English  books,  and  arising  from  the  summary  form  of  the  proceeding, 
and  the  nature  of  the  decision,  were  brought  forward  and  considered  by 
the  court.  But  the  case  of  the  Columbian  Insurance  Company  v.  Wheel- 
ri"-ht  and  others,  was  supposed  to  have  settled  the  question ;  and  the 
jurisdiction  was  sustained.  There  was  no  written  opinion  by  the  court 
on  this  point ;  but  the  case  is  a  recent  one,  and  the  circumstances  above 
mentioned  arc  yet  fresh  in  the  recollection  of  the  members  of  the  court. 
After  these  two  decisions,  whatever  may  be  regarded  as  the  doctrines  of 
the  English  courts  in  such  cases,  the  question  whether  a  writ  of  error 
will  lie  under  the  twenty-second  section  of  the  Act  of  1789,  from  the 
judgment  of  a  court  awarding  a  peremptory  mandamus,  can  hardly  be 
considered  as  open  for  discussion  in  this  court.  We  have  already  men- 
tioned, that  a  writ  of  error  under  the  twenty-fifth  section,  so  for  as  it 
depends  on  the  forms  of  proceeding  and  the  nature  of  the  judgment, 
must  be  governed  by  the  same  rules  that  apply  to  similar  writs  under 
the  twcntj'-second  section,  and  under  the  Act  relating  to  the  District  of 
Columbia.  But  the  case  of  Weston  and  Others  v.  The  City  Council  of 
Charleston,  2  Peters,  449,  which  has  already  been  referred  to,  arose  on 
the  twenty-fifth  section  itself,  and  appears  to  us  decisive  of  the  point  in 
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which  give  the  Supreme  Court  of  the  United  States  juris- 
diction, must  be  actually  raised  and  actually  decided  in  the 

question.  In  that  case,  a  prohibition  had  been  obtained  by  the  plaintiffs 
in  error  from  the  Court  of  Common  Pleas  of  South  Carolina,  for  the 
Charleston  District,  to  restrain  the  City  Council  of  Charleston  from  levy- 
ing a  tax  upon  the  stock  of  the  United  States,  held  by  residents  of  the 
city.  The  City  Council  removed  the  case  by  writ  of  error  to  the  Consti- 
tutional Court,  the  highest  court  of  law  in  the  state,  where  the  decision 
of  the  Court  of  Common  Pleas  was  reversed ;  and  the  ordinance  imposing 
the  tax  held  not  to  be  repugnant  to  the  Constitution  of  the  United  States. 
From  this  decision  a  writ  of  error  was  brought  to  this  court,  and  the 
question  was  raised  here,  whether  a  prohibition  was  a  suit  within  the 
meaning  of  the  Act  of  1789.  The  court  held  that  it  was  ;  and  Chief 
Justice  Marshall,  in  delivering  the  opinion  of  the  court,  says,  '  Is  a  writ 
of  prohibition  a  suit  ?  The  term  is  certainly  a  very  comprehensive  one  ; 
and  is  understood  to  apply  to  any  proceeding  in  a  court  of  justice,  by 
which  an  individual  pursues  that  remedy  in  a  court  of  justice  which 
the  law  affords  him.  The  modes  of  proceeding  may  be  various ;  but  if 
a  right  is  litigated  between  the  parties  in  a  court  of  justice,  the  proceed- 
ing by  which  the  decision  of  the  court  is  sought  is  a  suit.' 

"  We  entirely  concur  in  the  definition  thus  given  of  the  meaning  of 
the  word  'suit,'  as  used  in  the  Act  of  1789.  It  makes  the  Act  of  Con- 
gress consistent  with  the  principles  of  justice,  and  interprets  it  according 
to  the  natural  meaning  of  its  words  ;  and  it  is  too  plain  for  argument, 
that  according  to  this  definition,  the  proceeding  upon  the  habeas  corpus 
was  a  suit  in  the  Supreme  Court  of  Vermont.  A  right  claimed  by  the 
prisoner,  Holmes,  under  the  Constitution  of  the  United  States,  was  liti- 
gated between  him  and  the  governor  of  the  state  and  the  sheriff  of  the 
county,  in  a  court  of  justice.  The  proceeding  by  habeas  corpus,  by 
which  the  decision  of  the  court  was  sought,  was,  in  the  language  of  the 
case  referred  to,  a  suit ;  and  we  cannot,  therefore,  refuse  to  take  juris- 
diction upon  this  writ  of  error,  without  disregarding  the  deliberate  deci- 
sions of  this  court. 

"  It  is  very  true  that  neither  the  case  just  mentioned,  nor  the  cases 
before  referred  to,  were  writs  of  error  upon  a  refusal  to  discharge  on 
habeas  corpus.  But  in  the  English  cases,  the  authorities  are  stronger 
in  favor  of  the  writ  of  error  in  the  case  of  the  habeas  corpus,  than  in  the 
case  of  the  mandamus.  The  House  of  Lords  affirmed  the  judgment  of 
the  Court  of  King's  Bench,  which  decided  that  a  writ  of  error  would  not 
lie  to  that  court,  from  the  judgment  of  the  Court  of  King's  Bench  in  Ire- 
land, awarding  a  peremj^tory  mandamus.  But  the  House  of  Lords,  which 
is  the  highest  judicial  tribunal  in  England,  have  never,  by  any  decision, 
countenanced  the  idea,  that  a  writ  of  error  would  not  lie  from  the  refusal 
of  the  Court  of  King's  Bench  to  discharge  a  party  on  habeas  corpus. 
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highest  court  of  law  or  equity  of  the  state ;  and,  therefore, 
Avherc  the  highest  court  of  the  state  affirms  a  judgment  of 
the  court  below,  because  no  transcript  of  the  record  was  filed 
in  the  appellate  court,  such  affirmance  is  not  a  case  for  a 
writ  of  error  under  the  statute.^     When,  however,  there  has 

On  the  contrary,  in  the  Aylesbury  case,  before  mentioned,  they  decided 
that  a  writ  of  error  ought  to  be  issued  to  bring  the  question  before  them. 
The  Commons,  indeed,  vehemently  denied  that  the  writ  would  lie,  but  it 
will  be  remembered  that  the  Aylesbury  men  had  been  imprisoned  by  the 
House  of  Commons  for  a  breach  of  privilege  ;  and  that  House  was  natu- 
rally excited  by  a  proceeding  which  would  have  made  the  House  of 
Lords,  in  a  great  measure,  the  judges  of  the  privileges  of  the  Commons. 
It  is  not  in  heated  conflicts  of  this  description  between  two  legislative 
bodies  concerning  their  respective  privileges,  that  we  are  to  look  for 
calm  and  precise  judgments  on  questions  of  law ;  and  neither  the  opinion 
of  the  Lords  nor  the  Commons,  expressed  under  such  circumstances, 
ought  to  be  esteemed  as  safe  guides  in  a  court  of  justice.     It  is  certain, 
however,  that  the  question  whether  a  writ  of  error  would  lie  in  such  a 
case,  was  then  an  open  one,  upon  which  the   two  Houses   differed  in 
opinion.     In  New  York,  in  the  case  of  Yates  v.  The  People,  before 
mentioned,  it  was  decided  in  the  Court  for  the  Correction  of  Errors,  that 
a  writ  of  error  would  lie  from  the  refusal  of  the  Supreme  Court  of  the 
state  to  discharge  a  party  on  habeas  corpus.     There  was,  indeed,  great 
division  of  opinion  in  the  court,  and  so  many  eminent  and  distinguished 
judges  dissented  from  the  judgment  given,  that  we  do  not  feel  authorized 
to  refer  to  it  as  having  settled  that  question  in  New  York.     Yet  that 
case,  as  well  as  the  English  cases,  show  that  the  point  has  been  a  doubt- 
ful one,  and  that  the  right  to  the  writ  of  error  in  the  case  of  the  habeas 
corpus  has  always  stood  on  firmer  and  better  ground  than  in  the  case  of 
the  mandamus.     And  we  refer  to  these  cases  to  show,  among  other  things, 
that  the  Supreme  Court,  in  the  decisions  before  mentioned,  have  not 
overturned  established  principles;  that  they  have  merely  settled  doubtful 
questions,  and  have  not  settled  them  against  the  weight  of  judicial  au- 
thority ;  and  as  the  construction  they  have  given  to  the  word  suit,  in  the 
Act  of  1789,  is  well  calculated  to  promote  the  great  ends  of  justice,  and 
undoubtedly  conforms  to  the  intention  of  the  legislature,  we  perceive  no 
sufficient  reason  for  setting  it  aside,  or  departing  from  it.     Under  the 
authority  of  these  decisions,  therefore,  we  hold  that  the  judgment  of  the 
Vermont  court,  now  before  us,  was  a  final  judgment  in  a  suit;  and  the 
plaintiff  in  error  is,  therefore,  entitled  to  have  it  re-examined  in  this  court 
by  writ  of  error." 

'  Mathcson  v.  The  Branch  of  the  Bank  of  the  State  of  Alabama  at 
Mobile,  7  Howard,  2G0. 
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been  a  final  judgment  of  the  highest  court  of  the  state  having 
cognizance  of  the  case,  the  record  of  that  judgment  may  be 
brought  from  any  court  in  which  it  is  legally  deposited,  and 
in  which  it  may  be  found  by  the  writ  of  error.  This  point 
was  decided  in  Gelston  v.  lioyt,^  in  which  case,  Mr.  Justice 
Story,  delivering  the  opinion  of  the  court,  said  : — 

"It  is  contended  that  the  record  is  not  and  cannot  be 
brought  before  this  court. 

"^By  the  judicial  system  of  the  State  of  New  York,  the 
decisions  of  their  Supreme  Court  are  revised  and  corrected 
in  a  court  of  errors,  after  which  the  record  is  returned  to  the 
Supreme  Court,  where  the  judgment  as  corrected  is  entered, 
and  where  the  record  remains.  In  this  case  the  writ  of  error 
was  received  by  the  Court  of  Errors,  after  the  record  had 
been  transmitted  to  the  Supreme  Court,  whose  judgment  was 
affirmed. 

"It  is  contended  that,  the  record  being  no  longer  in  the 
court  of  last  resort  in  the  state,  can,  by  no  process,  be  re- 
moved into  this  court. 

"  The  Judiciary  Act  allows  the  party  who  thinks  himself 
aggrieved  by  the  decision  of  any  inferior  court,  five  years, 
within  which  he  may  sue  out  his  writ  of  error,  and  bring  his 
cause  into  this  court.  The  same  rule  applies  to  judgments 
and  decrees  of  a  state  court,  in  cases  within  the  jurisdiction 
of  this  court.  As  the  constitutional  jurisdiction  of  the  courts 
of  the  Union  cannot  be  affected  by  any  regulation  which  a 
state  may  make  of  its  own  judicial  system,  the  only  inquiry 
will  be,  whether  the  Judiciary  Act  has  been  so  framed  as  to 
embrace  this  case. 

"The  words  of  the  act  are,  'that  a  final  judgment  or 
decree  in  any  suit  in  the  highest  court  of  law  or  equity  of  a 
state  in  which  a  decision  could  be  had,  where  is  drawn  in 
question,'  &c.,  'may  be  re-examined  and  revised,  or  affirmed 

'  3  Wheaton,  246,  302. 

2"Under  the  25th  section  of  the  Judiciary  Act  of  1789,  ch.  20,  the  writ 
of  error  from  this  court  may  be  directed  to  any  state  court  in  which  the 
record  and  judgment  may  be  found." 

18 
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in  tlie  Supreme  Court  of  tlie  United  States  upon  a  "writ  of 
error,  the  citation  being  signed,'  &c.  The  act  does  not  pre- 
scribe the  tribunal  to  which  the  writ  of  error  shall  be 
directed.  It  must  be  directed  either  to  that  tribunal  which 
can  execute  it;  to  that  in  which  the  record  and  judgment  to 
be  examined  are  deposited,  or  to  that  whose  judgment  is  to 
be  examined,  although  from  its  structure  it  may  have  been 
rendered  incapable  of  performing  the  act  required  by  the 
writ.  Since  the  law  requires  a  thing  to  be  done,  and  gives 
the  writ  of  error  as  the  means  by  whicli  it  is  to  Ijc  done, 
without  prescribing  in  this  particular  tlio  manner  in  wliicli 
the  writ  is  to  be  used,  it  appears  to  the  court  to  be  perfectly 
clear  that  the  writ  must  be  so  used  as  to  effect  the  object.  It 
may  then  be  directed  to  either  court  in  which  the  record  and 
judgment  on  which  it  is  to  act  may  be  found.  The  judgment 
to  be  examined  must  be  that  of  the  highest  court  of  the  state 
having  cognziance  of  the  case,  but  the  record  of  that  judg- 
ment may  be  brought  from  any  court  in  which  it  may  be 
legally  deposited,  and  in  which  it  maybe  fotmd  by  the  writ." 

§  215.  It  is  not  necessary  that  a  writ  of  error  issued  under 
the  25th  section  of  the  Judiciary  Act  should  state  that  it  is 
directed  to  a  final  judgment  of  the  state  court,  or  that  the 
court  is  the  highest  court  of  law  or  equity  of  the  state.  The 
writ  of  error  is  the  act  of  the  court ;  its  object  is  to  cite  the 
parties  to  the  Supreme  Court  of  the  United  States,  and  to 
bring  up  the  record.  If  it  has  issued  improvidently,  it  may 
be  quashed  or  dismissed  on  motion.' 

§  21G.  We  may  now  proceed  to  consider  wliat  the  record, 
when  brought  up  by  writ  of  error  from  a  state  court,  must 
disclose,  in  order  to  give  jurisdiction  to  the  Supreme  Court 
of  the  United  States.  This  involves  an  inquiry  into  the 
questions  whicli  the  statute  makes  the  foun<lation  of  juris- 

'  Buel  V.  Van  Ness,  8  Whcaton,  312,  320.  The  writ  may  be  issued  by 
the  clerk  of  a  circuit  court,  under  the  seal  of  the  court,  in  the  form 
prescribed  by  the  Act  of  May  8,  171>2,  c.  137,  ?  9.     Ibid. 
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diction,  tlie  mode  in  -which  those  questions  must  appear  to 
have  been  dealt  with  bj  the  state  court,  and  the  extent  to 
which  both  the  questions  decided,  and  the  decision  itself, 
must  be  disclosed  by  the  record. 

§  217.  The  questions  embraced  in  the  statute  are  the 
validity  of  a  treaty  or  statute  of  the  United  States,  or  an 
authority  exercised  under  the  United  States ;  the  validity  of 
a  statute  of,  or  an  authority  exercised  under,  any  state,  on 
the  ground  of  an  alleged  repugnancy  to  the  Constitution,  or 
a  law  or  treaty  of  the  United  States ;  and  the  construction 
of  any  clause  of  the  Constitution,  or  of  a  treaty,  or  statute 
of,  or  commission  held  under,  the  United  States- 

§  218,  These  questions,  however,  are  not  to  be  separated 
from  the  decision  ;  for  it  is  only  when  the  cause  is  decided  in 
a  particular  manner,  notwithstanding  the  question  contem- 
plated by  the  statute  may  have  been  raised,  that  a  writ  of 
error  will  lie.  For  example,  if  the  validity  of  a  treaty  or 
statute  of,  or  authority  exercised  under,  the  United  States, 
is  drawn  in  question  in  a  state  court,  in  order  to  admit  of  a 
writ  of  error,  the  decision  of  the  state  court  must  be  against 
their  validity;  if  the  validity  of  a  statute  of,  or  authority 
exercised  under,  any  state,  is  drawn  in  question  on  the  ground 
of  their  being  repugnant  to  the  Constitution,  treaties,  or  laws 
of  the  United  States,  the  decision  must  be  in  favor  of  their 
validity ;  and  if  the  construction  of  any  clause  of  the  Consti- 
tution, or  of  a  treaty,  or  statute  of,  or  commission  held  under, 
the  United  States,  is  drawn  in  question,  the  decision  must 
be  against  the  title,  right,  privilege,  or  exemption  specially 
set  up  or  claimed  by  either  party,  under  such  clause  of  the 
Constitution,  treaty,  statute,  or  commissioru 

§  219.  In  order  to  bring  a  case  within  the  provisions  of 
the  statute,  it  is  necessary  that  two  things  should  appear  by 
the  record  :  1st,  that  some  one  of  the  questions  contained  in 
the  statute  did  arise  in  the  state  court;  and  2d,  that  the 
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question  "was  decided  by  the  state  court,  as  the  statute 
requires.  It  is  not  necessary  that  the  question  should 
appear  on  the  record  to  have  been  raised,  and  the  decision 
made,  in  direct  and  positive  terms,  ipsissimis  verbis;  but  it 
is  sufficient,  if  it  appears  by  clear  and  necessary  intendment, 
that  the  question  must  have  been  raised,  and  must  have  been 
decided,  in  order  to  have  induced  the  judgment.  It  is  not 
sufficient  to  show  that  a  question  might  have  arisen  or  been 
applicable  to  the  case,  unless  it  is  farther  shown,  on  the 
record,  that  it  did  arise,  and  was  applied  by  the  state  court 
to  the  case.^     The  phrase  used  in  the  statute  is  "drawn  in 

J  Crowell  V.  R.'.ndall,  10  Peters,  368.  In  this  case,  Mr.  Justice  Story, 
delivering  the  opinion  of  the  court,  thus  reviewed  the  previous  cases  in 
relation  to  these  points  : — • 

"In  the  interpretation  of  this  section  of  the  Act  of  1789,  it  has  been 
uniformly  held,  that  to  give  this  court  appellate  jurisdiction,  two  things 
should  have  occurred  and  be  apparent  in  the  record :  first,  that  some  one 
of  the  questions  stated  in  the  section  did  arise  in  the  court  below; 
secondly,  that  a  decision  Avas  actually  made  thereon  by  the  same  court, 
in  the  manner  required  by  the  section.  If  both  of  these  do  not  appear 
on  the  record,  the  appellate  jurisdiction  fails.  It  is  not  suflicicnt  to 
show  that  such  a  question  might  have  occurred^or  such  a  decision  might 
have  been  made  in  the  court  below.  It  must  be  demonstrable  that  they 
did  exist,  and  were  made.  The  principal,  and  perhaps  the  only  impor- 
tant difficulty  which  has  ever  been  felt  by  the  court,  has  been  in  ascer- 
taining in  particular  cases,  whether  these  matters  (the  question  and 
decision)  were  apparent  on  the  record.  And  here  the  doctrine  of  the 
court  has  been,  that  it  is  not  indispensable  that  it  should  appear  on  the 
record,  in  iotidem  verbis,  or  by  direct  and  positive  statement,  that  the 
question  was  made  and  the  decision  given  by  the  court  below  on  the 
very  point;  but  that  it  is  suHicient,  if  it  is  clear  from  the  facts  stated,  by 
just  and  necessary  inference,  that  the  question  was  made,  and  that  the 
court  below  must,  in  order  to  have  arrived  at  the  judgment  pronounced 
by  it,  have  come  to  the  very  decision  of  that  question,  as  indispensable 
to  that  judgment. 

"Although  this  has  been  the  course  of  the  decisions  in  this  court,  as 
to  the  extent  and  exercise  of  its  appellate  jurisdiction  over  the  judgments 
and  decrees  of  state  courts,  yet  it  is  apparent,  from  the  arguments  on 
the  present  occasion,  as  well  as  from  those  which  have  been  addressed 
to  us  on  several  other  late  occasions,  that  a  different  impression  exists 
at  the  bar,  and  that  it  has  been  supposed,  that  a  much  wider  latitude  of 
interpretation  of  the  twenty-fifth  section  of  the  Judiciary  Act  of  1789  had 
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question;"  and  the  meaning  of  this  is,  that  the  validity  of  a 
Law  or  treaty  of  the  United  States,  or  the  validity  of  a  state 

been  adopted  by  the  court.  To  correct,  at  least,  as  far  as  in  us  lies,  this 
mistaken  notion,  we  shall  now  proceed  to  review  the  various  decisions 
which  have  heretofore  been  made  on  this  subject. 

"  The  earliest  case  is  0 wings  v.  Norwood's  Lessee,  5  Cranch,  344.  In 
that  case  it  clearly  appeared  that  the  construction  of  a  treaty  was  before 
the  state  court,  and  that  it  was  decided,  that  the  right  of  the  party  was 
not  protected  by  the  treaty.  This  court  afiSrmed  the  decision  of  the 
state  court.  The  next  case  was  Smith  v.  The  State  of  Maryland,  G 
Cranch's  Rep.  281.  In  that  case  it  was  contended  that  the  court  had  no 
jurisdiction,  because  the  cause  turned  exclusively  upon  the  confiscation 
laws  of  Maryland  5  and  that  no  question  relative  to  the  construction  of 
the  treaty  of  peace,  did  or  could  occur.  But  upon  the  facts  stated  on 
the  record,  the  only  title  asserted  by  the  original  plaintiffs  was  founded 
on  the  confiscation  acts  of  Maryland  ;  and  the  only  title  set  up  by  the 
original  defendant  was  for  a  British  alien,  protected  by  the  treaty  of 
peace.  If  that  title  was  so  protected,  then  the  plaintifi's  were  not  en- 
titled to  the  relief  sought  by  the  bill ;  if  otherwise,  then  the  plaintiffs 
were  entitled  to  a  decree.  The  state  court  decided  that  the  plaintiffs 
were  so  entitled  5  and,  therefore,  necessarily  decided  against  the  treaty 
as  a  protection.  The  jurisdiction  was  maintained  by  this  court  upon 
this  posture  of  the  facts ;  and  the  decision  of  the  state  court  was  after- 
wards aflirmed.  But  the  court  said,  that  in  or^er  to  decide  upon  the 
main  question,  it  was  indispensable  to  ascertain  what  the  nature  of  the 
title  was  to  which  the  treaty  was  sought  to  be  applied. 

"The  next  case  was  Martin  v.  Hunter's  Lessee,  1  Wheaton's  Rep.  305, 
355.  There  the  original  case  came  before  the  court  upon  an  agreed 
statement  of  facts,  upon  which  the  state  court  gave  judgment  against 
the  original  defendant.  That  judgment  was  upon  a  writ  of  error  reversed 
by  this  court;  and  when  the  case  came. afterwards  before  this  court  upon 
a  second  writ  of  error,  the  objection  was  again,  that  the  original  case 
was  not  within  the  twenty-fifth  section  of  the  Judiciary  Act.  Upon  this 
occasion,  the  court,  after  stating  the  material  facts  in  the  agreed  case, 
said:  'It  is  apparent  from  this  summary  explanation,  that  the  title,  thus 
set  up  by  the  plaintiff,  might  be  open  to  other  objections ;  but  the  title 
of  the  defendant  in  error  (against  which  the  state  court  have  decided) 
was  perfect  and  complete,  if  it  was  protected  by  the  Treaty  of  1783.  If, 
therefore,  this  court  had  authority  to  examine  into  the  whole  record,  and 
to  decide  upon  the  legal  validity  of  the  title  of  the  defendant,  as  well  as 
its  application  to  the  treaty  of  peace,  it  would  be  a  case  within  the 
express  purview  of  the  twenty-fifth  section  of  the  act ;  for  there  was 
nothing  in  the. record  upon  which  the  court  below  could  have  decided 


278        JURISDICTION    AND    PRACTICE    OF   SUPREME    COURT. 

law,  or  authority,  on  the  groiuul  of  its  repugnancy  to  the 
Constitution,  treaties,  or  laws  of  the  United  States,  or  the 

but  upon  the  title,  as  connected  with  the  treaty.  And  if  the  title  was 
otherwise  good,  its  sufficiency  must  have  depended  altogether  upon  its 
protection  under  the  treaty.  Under  such  circumstances  it  was  strictly 
a  suit,  where  was  drawn  in  question  the  construction  of  a  treaty,  and  the 
decision  was  against  the  title  specially  set  up  or  claimed  by  the  defen- 
dants.    It  would  then  fall  within  the  very  terms  of  the  act.' 

"The  next  case  was  Inglee  v.  Coolidgc,  2  Wheat.  315;  4  Cond.  Rep. 
465.  Mr.  Chief  Justice  Marshall,  in  delivering  the  opinion  of  the  court, 
said:  '  It  does  not  appear  from  the  record  that  either  the  constitutionality 
of  the  law  of  Pennsylvania,  or  any  Act  of  Congress  was  drawn  in  question. 
It  would  not  be  required  that  the  record  sliould,  in  terms,  state  a  mis- 
construction of  an  Act  of  Congress,  or  that  an  Act  of  Congress  was 
drawn  in  question.  It  would  have  been  sufficient  to  give  this  court 
jurisdiction  of  the  cause,  that  the  record  should  show  that  an  Act  of 
Congress  was  applicable  to  the  case.  This  is  not  shown  by  the  record.' 
The  language  used  in  this  last  sentence  has  been  often  cited,  as  if  it 
imported  that  if  an  Act  of  Congress  was  shown  to  be  applicable  to  the 
case,  although  it  was  not  in  fact  applied  by  the  decision  of  the  state 
court,  it  would  sustain  the  appellate  jurisdiction  of  this  court.  That  was 
certainly  not  the  understanding  of  the  Chief  Justice,  or  of  the  court.  The 
case  of  Miller  v.  Nicholls  was  decided  in  the  state  court  upon  an  agreed 
statement  of  facts ;  by  which  it  appeared  that  Nicholls  was  a  debtor 
both  to  the  United  States  and  to  the  State  of  Pennsylvania ;  and  the 
question  raised  was,  whether  the  United  States  or  the  State  of  Pennsyl- 
vania was  entitled  to  certain  money  of  Nicholls,  then  in  court,  as  the 
creditor  of  Nicholls.  The  United  States  claimed  it  in  virtue  of  the 
priority  given  by  the  Act  of  the  3d  of  March,.  1797,  ch.  74.  But  it  did 
not  appear  in  the  statement  of  facts  that  Nicholls  was  then  in  a  state  of 
insolvency;  and  if  ho  was  not,  then  the  priority  of  the  United  Slates  did 
not  attach  ;  or,  in  other  words,  the  Act  of  Congress  was  not  applicable 
to  it.  It  is  to  this  state  of  the  facts  that  the  language  of  tiie  Chief 
Justice  was  addressed.  He  added,  'had  the  fact  of  insolvency  appeared 
upon  the  record,  that  would  have  enabled  this  court  to  revise  the  judg- 
ment of  the  Supreme  Court  of  Pennsylvania.'  And  why  ?  it  may  be 
asked.  Becau.se,  upon  the  statement  of  facts,  the  state  court  must, 
under  these  circumstances,  have  misconstrued  the  Act  of  Congress,  or 
disregarded  it;  for  otherwise  they  would  not  have  given  the  judgment 
■which  is  sought  to  be  revised.  That  this  is  the  true  explanation  of  the 
case  does  not  admit  of  controversy.  In  the  very  next  case,  Williams  v. 
Norris,  12  Wheat.  117,  124;  G  Cond.  Rep.  4G2,  where  this  very  expres- 
sion, in  Miller  v.  Nicholls,  was  relied  on  in  argument  to  eatabli.-ili  the 
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validity  of  an  authority  exercised  under  the  United  States, 
or  the  construction  of  a  clause  of  the  Constitution,  or  of  a 

position  that  it  is  sufficient  to  give  the  court  jurisdiction,  that  the  record 
should  show  that  an  Act  of  Congress  was  applicable  to  the  case,  the 
Chief  Justice  gave  the  very  explanation  of  it  which  is  now  insisted  on ; 
and  he  added,  'had  the  record  shown  that  this  was  a  case  of  insolvency, 
so  that  the  Act  of  Congress  applied  to  it,  that  act  must  have  been  mis- 
construed, or  its  obligation  denied,  when  the  court  decreed  the  money  to 
Pennsylvania ;  and  the  court  were  of  opinion  that  the  act  could  not  be 
evaded  by  the  omission  to  refer  to  it  in  the  judgment,  or  to  spread  it  on 
the  record.'  In  the  case  of  Williams  v.  Norris,  this  court  dismissed  the 
writ  of  error,  because  it  was  not  stated  on  the  record  that  the  constitu- 
tionality of  the  Act  of  Tennessee,  set  up  in  that  case,  was  drawn  in 
question.  In  Fisher  v.  Cockerill,  5  Peters'  Rep.  258,  the  case  of  Miller 
V.  NicholLs  was  again  cited  and  commented  on  by  the  Chief  Justice,  and 
the  same  explanation  of  the  decision  was  recognised  and  enforced;  and, 
because  the  facts  did  not  appear  on  the  record,  which  would  bring  the 
case  within  the  teims  of  the  twenty-fifth  section  of  the  Act  of  1789,  the 
writ  of  error,  in  Fisher  v.  Cockerill,  was  also  dismissed. 

"But  to  proceed  with  the  other  cases  in  their  chronological  order.  The 
next  case  was  Hiekie  v.  Starke,  1  Peters'  Rep.  98.  There  a  motion  was 
made  to  dismiss  the  writ  of  error  for  the  want  of  jurisdiction.  Mr.  Chief 
Justice  Marshall,  in  delivering  the  opinion  of  the  court  dismissing  the 
writ  of  erroi-,  said:  'In  the  construction  of  that  section  (the  twenty-fifth) 
the  court  has  never  required  that  the  treaty  or  Act  of  Congress,  under 
which  the  party  claims  who  brings  the  final  judgment  of  a  state  court  into 
review  before  this  court,  should  have  been  pleaded  specially,  or  spread  on 
the  record.  But  it  has  always  been  deemed  essential  to  the  exercise  of 
jurisdiction  in  such  a  case,  that  the  record  should  show  a  complete  title 
under  the  treaty  or  Act  of  Congress,  and  that  the  judgment  of  the  court 
is  in  violation  of  that  treaty.' 

"The  next  case  was  Wilson  v.  The  Black  Bird  Creek  Marsh  Company, 
2  Peters'  Rep.  245,  250.  In  that  case,  the  Chief  Justice,  in  delivering 
the  opinion  of  the  court  sustaining  the  jurisdiction,  said:  'We  think  it 
impossible  to  doubt  that  the  constitutionality  of  the  act  (of  Delaware) 
was  the  question,  and  the  only  question,  which  could  have  been  dis- 
cussed in  the  state  court.  That  question  must  have  been  discussed  and 
decided.  This  court  has  repeatedly  decided  in  favor  of  its  jurisdiction 
in  such  a  case.  Martin  v.  Hunter's  Lessee,  Miller  v.  Nicholls,  and 
Williams  v.  Norris,  are  expressly  in  point.  They  establish,  as  far  as 
precedents  can  establish  anything,  that  it  is  not  necessary  to  state  in 
terms  on  the  record,  that  the  Constitution  or  a  law  of  the  United  States 
was  drawn  in  question.     It  is  sufficient  to  bring  the  case  within  the  pro- 
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treaty,  or  statute  of,  or  commission  held  under  the  United 
States,  was  a  question  that  must  have  arisen  in  the  case, 

visions  of  the  twenty-iifth  section  of  the  Judicial  Act,  if  the  record  shows 
that  the  Constitution,  or  a  law,  or  a  treaty  of  the  United  States,  must 
have  been  misconstrued,  or  the  decision  could  not  have  been  made ;  or, 
as  in  this  case,  that  the  constitutionality  of  a  state  law  was  questioned, 
and  the  decision  was  in  favor  of  the  party  claiming  under  such  law.' 

"The  next  case  was  Satterloe  v.  Mathewson,  2  Peters'  Rep.  380,  410, 
where  Mr.  Justice  Washington,  in  delivering  the  opinion  of  the  court  sus- 
taining the  jurisdiction,  after  citing  prior  cases,  said:  'If  it  sufliciently 
appear  from  the  record  itself  that  the  repugnancy  of  a  statute  of  a  state 
to  the  Constitution  of  the  United  States  was  drawn  into  question,  or  that 
that  question  was  applicable  to  the  case,  this  court  has  jurisdiction  of 
the  cause  under  the  section  of  the  act  referred  to,  although  the  record 
should  not  in  terms  state  a  misconstruction  of  the  Constitution  of  the 
United  States,  or  that  the  repugnance  of  the  statute  of  the  state  to  any 
part  of  that  Constitution  was  drawn  into  question.'  But  he  immediately 
adds,  as  explanatory  of  his  remarks,  and  to  correct  their  generality, 
'Xow,  it  is  manifest  from  this  record,  not  only  that  the  constitutionality 
of  the  statute  of  the  Sth  of  April,  182(),  was  drawn  into  question,  and 
was  applicable  to  the  case,  but  that  it  was  so  applied  liy  the  judge,  and 
formed  the  basis  of  his  opinion  to  the  jury,  that  they  should  find  in  favor 
of  the  plaintiff,  if  in  other  respects  she  was  entitled  to  a  verdict.  It  is 
equally  manifest  that  the  right  of  the  plaintiff  to  recover  in  that  action 
depended  on  that  statute.' 

"The  next  case  was  Harris  v.  Dennie,  3  Peters'  Rep.  202,  302,  where 
the  court,  in  answer  to  the  objection  of  a  want  of  jurisdiction,  because  it 
did  not  appear  upon  the  record  that  any  question  within  the  twenty-fifth 
section  arose  in  the  state  court  upon  the  special  verdict,  said :  'It  has 
been  often  decided  in  this  court,  that  it  is  not  necessary  that  it  should 
appear,  in  terms,  upon  the  recoi"d,  that  any  such  question  was  made.  It 
is  suflicient  if  from  the  facts  stated  such  a  (piestion  must  have  arisen, 
and  the  judgment  of  the  state  court  would  not  have  been  what  it  is,  if 
there  had  not  been  a  misconstruction  of  some  Act  of  Congress,  or  a 
decision  against  the  validity  of  the  right,  title,  privilege,  or  exemption 
set  up  under  it.' 

"  The  next  case  was  Craig  r.  The  Slate  of  Missouri,  1  Peters'  Rep. 
410,  in  which  Mr.  Chief  Justice  Marshall,  in  allirming  the  jurisdiction 
of  the  court,  said  :  '  To  give  jurisdiction  to  this  court,  it  must  appear  in 
the  record,  1.  That  the  validity  of  a  statute  of  the  State  of  Missouri  was 
drawn  in  question,  on  the  ground  of  its  being  repugnant  to  the  Consti- 
tution of  the  United  States ;  2.  That  the  decision  was  in  favor  of  its 
validity.'     And  again  :  '  There  has  been  a  perfect  uniformity  in  the 
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because  it  was  necessary  to  the  decision.  The  facts  may 
show  this,  as  well  as  if  the  record  recited  it.      It  is  not 

construction  given  by  this  court  to  the  twenty-fifth  section  of  the  Judi- 
cial Act.  That  construction  is,  that  it  is  not  necessary  to  state  in  terms 
in  the  record,  that  the  Constitution,  or  a  treaty  or  law  of  the  United 
States,  has  been  drawn  in  question,  or  the  validity  of  a  state  law  on  the 
ground  of  its  repugnance  to  the  Constitution.  It  is  sufficient  if  the 
record  shows,  that  the  Constitution,  or  a  treaty  or  law  of  the  United 
States  might  have  been  construed,  or  that  the  constitutionality  of  a  state 
law  must  have  been  questioned,  and  the  decision  has  been  in  favor  of 
the  party  claiming  under  such  law.' 

"  In  Fisher  v.  Cockerell,  5  Peters'  Rep.  255,  the  cases  of  Harris  v. 
Dennil,  and  Craig  v.  The  State  of  Missouri,  were  reviewed,  and  the  doc- 
trine stated  therein  confirmed ;  and  Mr.  Chief  Justice  Marshall,  after 
that  review,  added,  '  "We  say,  with  confidence,  that  this  court  has  never 
taken  jurisdiction  unless  the  case,  as  stated  in  the  record,  was  brought 
within  the  provisions  of  the  25th  section  of  the  Judicial  Act.' 

"In  Davis  v.  Packard,  6  Peters'  Rep.  41,  48,  Mr.  Justice  Thompson 
said,  '  It  has  also  been  settled,  that  in  order  to  give  jurisdiction  to  this 
court  under  the  25th  section  of  the  Judiciary  Act,  it  is  not  necessary 
that  the  record  should  state  in  terms,  that  an  Act  of  Congress  was  in 
point  of  fact  drawn  in  question.  It  is  sufficient,  if  it  appears  from  the 
record,  that  an  Act  of  Congress  was  applicable  to  the  case,  and  was  mis- 
construed ;  or  the  decision  in  the  state  court  was  against  the  privilege 
or  exemption  specially  set  up  under  such  statute.' 

"  In  The  Mayor  of  the  City  of  New  Orleans  i\  De  Armas,  9  Peters' 
Rep.  234,  where  the  suit  was  dismissed  for  want  of  jurisdiction,  the  Chief 
Justice,  in  delivering  the  opinion  of  the  court,  said,  'We  can  inquire  only  * 
whether  the  record  shows,  that  the  Constitution,  or  a  treaty,  or  a  law  of 
the  United  States  has  been  violated  by  the  decision  of  the  state  court. 
To  sustain  the  jurisdiction  of  the  coui-t  in  the  case  now  under  considera- 
tion, it  must  be  shown,  that  the  title  set  up  by  the  city  of  New  Orleans  is 
protected  by  the  treaty  ceding  Louisiana  to  the  United  States,  or  by  some 
Act  of  Congress  applicable  to  that  title.' 

"  These  are  all  the  cases,  it  is  believed,  in  which  the  construction  of 
the  25th  section  of  the  Judiciary  Act  has  been  made  a  matter  of  contro- 
versy;  and  they  extend  over  a  period  of  more  than  twenty-five  years. 
They  exhibit  a  uniformity  of  interpretation  of  that  section  which  has 
never  been  broken  in  upon.  They  establish,  so  far  as  a  course  of  deci- 
sion can  establish,  the  propositions  already  stated  in  the  early  part  of 
this  opinion.  The  period  seems  now  to  have  arrived  in  which  the  court 
should,  upon  a  full  review  of  all  the  cases,  with  a  view  to  close,  if  pos- 
sible,  all  future   controversy  on  the  point,  re-affirm  the  interpretation 


282        JURISDICTION    AND    PIIACTICE    OF    SUPREME    COURT. 

necessary  that  the  record  should  show  that  such  a  question 
was  made ;  it  is  sufficient  if  it  states  facts  from  which  it 
appears  that  such  a  question  must  have  arisen,  and  the  judg- 
ment of  the  state  court  wouhl  not  liave  hccn  what  it  is,  if 
there  had  not  hecn  a  misconstruction  or  disregard  of  some 
Act  of  Congress,  or  treaty,  or  provision  of  the  Constitution, 

which  they  have  constantly  maintained.  It  is,  that  to  bring  a  case 
within  the  2.jth  section  of  the  Jndiciary  Act,  it  must  appear  on  the  face 
of  the  record,  1st,  That  some  one  of  the  questions  stated  in  that  section 
did  arise  in  the  state  court.  2d,  That  the  question  was  decided  by  the 
state  court,  as  required  in  the  same  section.  3d,  That  it  is  not  neces- 
sary that  the  question  should  appear  on  the  record  to  have  been  raised, 
and  the  decision  made  in  direct  and  positive  terms,  ipsissiinis  verbis; 
but  that  it  is  sufficient  if  it  appears  by  clear  and  necessary  intendment, 
that  the  question  must  have  been  raised,  and  must  have  been  decided  in 
order  to  have  induced  the  judgment.  4th,  That  it  is  not  sufficient  to 
show,  that  a  question  might  have  arisen  or  been  applicable  to  the  case, 
unless  it  is  further  shown,  on  the  record,  that  it  did  arise,  and  was  ap- 
plied by  the  state  court  to  the  case. 

"  If,  with  these  principles  in  view,  we  examine  the  record  before  us,  it 
is  very  clear  that  this  court  has  no  appellate  jurisdiction.  No  question 
appears  to  be  raised,  or  decision  made,  by  the  state  court  within  the 
purview  of  the  twenty-fifth  section.  The  statement  of  facts,  upon  which 
the  judgment  against  the  garnishee  (the  plaintiff  in  error)  was  given, 
presents  no  question  as  to  the  constitutionality  of  the  laws  of  Delaware 
relative  to  garnishees ;  and  no  right  is  set  up  by  the  Chesapeake  and 
Delaware  Canal  Company,  under  their  charter,  which  has  been  infringed, 
in  violation  of  the  Constitution  of  the  United  States.  So  far  as  we  can 
perceive  from  the  record,  the  judgment  had  no  reference  to  any  consti- 
tutional question  whatsoever  •,  but  it  proceeded  upon  general  principles  of 
law,  applicable  to  cases  of  garnishment.  If,  indeed,  we  were  compelled 
to  draw  any  conclusion,  it  would  be  that  judgment  proceeded  upon  the 
ground  stated  at  the  bar,  that  the  payment  of  the  tolls,  for  which  the 
plaintiflf  was  held  liable  as  garni.sliee,  was  a  meditated  fraud  upon  the 
garnishee  laws  of  Delaware,  and  a  violation  of  the  charter  and  by-laws 
of  the  Company.  But  it  is  unnecessary  for  us  to  draw  any  such  conclu- 
sion, since  there  is  a  total  absence  from  the  record  of  any  question  and 
decision  wliich  would  give  this  court  jurisdiction.'' 

See,  also,  Armstrong  v.  The  Treasurer  of  Athens  County,  IG  Peters, 
281  ;  Commercial  Bank  of  Cincinnati  v.  Buckingham's  Executors,  5 
Howard,  .'UT:  Smitli  r.  Hunter,  7  Howard,  738:  Xeilson  v.  Lagou,  12 
Howard,  'JS. 
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or  of  some  authority  or  privilege  secured  by  tliem.  If  the 
record  shows  that  an  Act  of  Congress,  a  treaty,  or  a  pro- 
vision of  the  Constitution  was  applicable  to  the  case,  then  it 
was  "drawn  in  question,"  provided  the  decision  of  the  state 
court  w'as  made  in  the  manner  required  by  the  statute.^  But 
if  the  record  does  not  enable  the  Supreme  Court  to  see  that 
the  state  court  must  have  misconstrued  or  disregarded  an 
Act  of  Congress,  or  a  treaty,  or  a  provision  of  the  Consti- 
tution, in  making  its  judgment,  the  Supreme  Court  cannot 
entertain  jurisdiction.^ 

§  220.  The  cases  establish  very  clearly  these  distinctions. 
The  case  of  Miller  v.  Nichols  was  a  claim  filed  by  the 
Attorney  of  the  United  States,  for  a  sum  of  money  brought 
into  a  state  court  of  Pennsylvania,  to  be  disposed  of  by  the 
court.  The  money  belonged  to  a  debtor  of  the  United 
States,  who  was  also  indebted  to  the  State  of  Pennsylvania. 
The  court  decreed  the  money  to  the  state,  in  pursuance, 
probably,  of  an  act  of  the  legislature,  giving  the  state  a 
preference.  The  case  was  carried  by  writ  of  error  to  the 
Supreme  Court  of  the  United  States,  upon  the  allegation 
that  the  judgment  Avas  in  violation  of  the  Act  of  Congress, 
which  gives  priority  to  the  United  States  in  all  cases  of 
insolvency.  The  fact  of  insolvency  did  not  appear  upon  the 
record,  and,  therefore,  it  could  not  appear  that  the  Act  of 
Congress  was  applicable  to  the  case.  If  this  fact  had 
appeared,  then  it  would  have  been  apparent  that  the  state 
court  must  have  misconstrued  it,  or  denied  its  obligation, 
when  it  decreed  the  money  to  the  state,  although  it  might 
not  have  been  referred  to  in  the  judgment,  or  spread  upon 
the  record.^ 

'  Miller  v.  Nichols,  4  Wheaton,  311  ;  Williams  v.  Norris,  12  Wheaton, 
117;  Harris  v.  Dennie,  3  Peters,  292,  301  ;  Wilson  v.  The  Black  Bird 
Creek  Marsh  Company,  2  Peters,  245. 

2  Ibid. 

''Miller  r.  Nichols,  4  Wheaton,  311.  See  this  case  commented  on 
and  explained  in  Williams  v.  Norris,  12  Wheaton,  124,  125. 


284        JURISDICTIOX    AND    PRACTICE    OF    SUPREME    CoyRT. 

§  220  a.  So,  too,  Avlicrc  the  ground  of  the  Avrit  of  error  was 
that  the  title  of  the  defendant  in  error  depended  upon  an  act 
passed  in  his  favor  by  tlie  legishiture  of  Tennessee,  and  that 
this  act  was  repugnant  to  the  Constitution  of  tlie  United 
States,  l)ut  the  reconj  did  not  state  that  the  constitutionality 
of  the  act  was  drawn  in  question,  it  was  licld  that  it  was 
necessary  the  record  sliould  sliuw  that  the  title  of  the  party 
depended  upon  the  act  passed  in  his  favor,  otherwise  the 
question  of  its  constitutionality  could  not  appear  to  have 
been  involved.^  But,  Avhere  it  clearly  appeared  from  the 
record,  that  the  title  of  the  party  depended  upon  a,  treaty, 
and  there  was  nothing  in  the  record  upon  which  the  state 
court  could  have  decided  but  upon  the  title  as  connected 
with  the  treat}',  it  Avas  held  that  the  treaty  was  "  drawn  in 
question.'"^  So,  also,  where  the  record  exhibited  a  plea  in 
the  state  court,  which  denied  the  competency  of  an  act  of  a 
state  legislature  to  autliorize  the  construction  of  a  dam 
across  a  navigable  stream,  in  which  the  tide  ebbed  and 
flowed,  and  where  there  was  a  public  highway,  it  w'as  held 
that  the  constitutionality  of  the  act,  on  the  ground  of  its 
being  repugnant  to  the  Constitution  of  the  United  States, 
was  "drawn  in  question,"  although  the  record  did  not  state 
so  in  terms,  because  it  necessarily  arose  in  the  pleadings,  and 
must  have  been  determined.^ 

'  Williams  v.  Norris,  12  Wheaton,  117,  124. 

'  Martin  v.  Huiitor,  1  Wheaton,  304,  :]05. 

3  Wilson  V.  The  Black  Bird  Creek  Marsh  Company,  2  Peters,  24o,  249. 
In  this  case,  Mr.  Ch.  Justice  Marshall,  deliverin;^  the  opinion  of  the  court, 
said:  "The  defendants  in  error  deny  the  jurisdiction  of  tliis  court, 
because,  tbej  say,  the  record  does  not  sliow  that  the  conslituiionality  of 
the  act  of  the  legislature,  under  which  the  plaiiitiir  cliiimcd  to  .support 
his  action,  was  drawn  into  question. 

"  Undoubtcdl}',  the  plea  might  have  stated  in  terms,  that  the  act,  so 
far  as  it  authorized  a  dam  across  the  creek,  was  repugnant  to  the  Con- 
stitution of  the  United  States ;  and  it  might  have  been  safer,  it  might 
have  avoided  any  question  i-especting  jurisdiction,  so  to  frame  it.  But 
we  think  it  impossible  to  doubt  that  the  constitutionality  of  the  act  was 
the  question,  and  the  only  question,  which  could  have  been  discussed  in 
the  state  court.     That  question  might  have  been  discussed  and  decided. 

"  The  plaintiffs  sustain  thrir  right  to  build  a  dam  across  the  creek  by 
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§  221.  In  like  manner,  where  the  record  shows  tliat  the 
plaintiff  in  error  had  brought  a  writ  of  error  in  the  Court 
of  Errors  of  the  State  of  New  York,  and  had  assigned  for 
error  that  he  was  Consul-General  of  the  King  of  Saxony, 
and  thereby  privileged  from  being  sued  in  a  state  court,  ac- 
cording to  the  Constitution  and  laws  of  the  United  States, 
it  was  held  that  the  Court  of  Errors,  in  giving  judgment 
agamst  him,  must  have  decided  against  the  exemption  set  up 
and  claimed  under  a  law  of  the  United  States.'  But  where 
the  record  did  not  show  that  the  title  of  the  plaintiff  in  error 
was  derived  from  the  laws  of  Virginia,  which  would  have 
brought  it  within  the  compact  between  that  state  and  the 
State  of  Kentucky,  and  would  have  shown  that  the  law  of 
Kentuck}',  on  whicli  the  opinion  of  the  court  below  was 
founded,   was   repugnant   to   that   compact,  and,  therefore, 

the  Act  of  Assembly.  Their  declaration  is  founded  upon  that  act. 
The  injury  of  which  they  complain,  is  to  a  right  given  by  it.  They  do 
not  claim  for  themselves  any  right  independent  of  it.  They  rely  entirely 
upon  the  Act  of  Assembly. 

"  The  plea  does  not  controvert  the  existence  of  the  act,  but  denies  its 
capacity  to  authorize  the  construction  of  a  dam  across  a  navigable 
stream,  in  which  the  tide  ebbs  and  flows ;  and  in  which  there  was,  and 
of  right  ought  to  have  been,  a  certain  common  and  public  way  in  the 
nature  of  a  highway.  This  plea  draws  nothing  into  question  but  the 
validity  of  the  act,  and  the  judgment  of  the  court  must  have  been  in 
favor  of  its  validity.  Its  consistency  with,  or  repugnancy  to,  the  Con- 
stitution of  the  United  States,  necessarily  arises  upon  these  pleadings, 
and  must  have  been  determined.  This  court  has  repeatedly  decided  in 
favor  of  its  jurisdiction  in  such  a  case.  Martin  v.  Hunter's  Lessee,  1 
Wheaton,  355;  Miller  r.  Nicholls,  4  Wheaton,  311;  and  William  v. 
Norris,  12  Wheaton,  117,  are  expressly  in  point.  They  establish,  as  far 
as  precedents  can  establish  anything,  that  it  is  not  necessary  to  state  in 
terms  on  the  record,  that  the  Constitution  or  a  law  of  the  United  States 
was  drawn  in  question.  It  is  sufficient  to  bring  the  case  within  the 
provisions  of  the  twenty-fifth  section  of  the  Judicial  Act,  if  the  record 
shows  that  the  Constitution,  or  a  treaty,  or  a  law  of  the  United  States 
must  have  been  misconstrued,  or  the  decision  could  not  be  made.  Or, 
as  in  this  case,  that  the  constitutionality  of  a  state  law  was  questioned, 
and  the  decision  has  been  in  favor  of  the  party  claiming  under  such 
law." 

'  Davis  v.  Packard,  6  Peters,  41. 
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repugnant  to  the  Constitution  of  the  United  States,  it  was 
hehl  that  the  question,  -whether  the  law  of  Kentucky  con- 
travened the  compact  with  Virginia,  did  not  appear  to  have 
arisen/ 

■  Lessor  of  Fisher  v.  Cockerell,  5  Peters,  248,  258.  In  this  case,  Mr. 
Ch.  Justice  Marshall,  delivering  the  opinion  of  the  court,  said :  "  If  the 
view  which  has  been  taken  of  the  record  be  correct,  it  does  not  show  that 
the  compact  with  Virginia  was  involved  in  the  case.  Consequently,  the 
question,  whether  the  Act  for  the  benefit  of  occupying  claimants  was 
valid  or  not,  does  not  appear  to  have  arisen  ;  and  nothing  ie  shown  on 
the  record  which  can  give  jurisdiction  to  this  court.  The  counsel  for 
the  plaintiff  in  error  has  referred  to  former  decisions  of  this  court,  lay- 
ing down  the  general  principle,  that  the  title,  under  a  treaty  or  law  of 
the  United  States,  need  not  be  specially  pleaded ;  that  it  need  not  be 
stated  on  the  record  that  a  construction  has  been  put  on  a  treaty  or  law 
which  this  court  may  deem  erroneous ;  or  that  an  unconstitutional 
statute  of  a  state  has  been  held  to  be  constitutional.  It  is  sufficient,  if 
the  record  shows  that  misconstruction  must  have  taken  place,  or  the 
decision  could  not  have  been  made.  Harris  v.  Dennie,  3  Peters,  292,  is 
a  stron"-  case  to  tliis  effect.  That  case  recognises  the  principle  on  which 
the  plaintiff  in  error  relies,  and  says,  'It  is  sufliclcnt  If.  from  the  facts 
stated,  such  a  question  must  have  arisen,  and  the  judgment  of  the  state 
court  would  not  have  been  what  it  is,  if  there  had  not  been  a  miscon- 
struction from  some  Act  of  Congress,'  &c.  &c.  &c.  But  this  miscon- 
struction must  appear  from  the  facts  stated,  and  those  facts  can  be 
stated  only  on  the  record, 

"  In  the  case  of  Harris  v.  Dennie,  a  special  verdict  was  found,  and 
the  court  confined  itself  to  a  consideration  of  the  fiicts  stated  in  that 
verdict.  Godds,  in  the  custody  of  the  United  States,  until  the  duties 
should  be  secured,  and  a  permit  granted  for  their  being  landed,  were 
attached  by  a  state  officer  at  the  suit  of  a  private  creditor.  This  fact 
was  found  in  the  special  verdict,  and  the  state  court  sustained  the 
attachment.  This  court  reviewed  the  Act  of  Congress  for  regulating 
the  collection  of  duties  on  imports  and  tonnage,  and  came  to  the  opinion 
'  that  the  o-oods  in  the  special  verdict  mentioned  were  not,  by  the  laws 
of  the  United  States,  under  the  circumstances  mentioned  in  the  said 
verdict,  liable  to  be  attached  by  the  said  Dennie  under  the  process  in 
the  said  suit  mentioned  ;  but  that  the  said  attachment  so  made  by  him, 
as  aforesaid,  was  repugnant  to  the  laws  of  the  United  States,  and, 
therefore,  utterly  void.'  In  this  case  no  fiict  was  noticed  l)y  the  court 
which  did  not  appear  in  the  special  verdict. 

"  So  in  the  case  of  Craig  et  al.  r.  The  State  of  Missouri.  The  par- 
ties, in  conformity  of  a  law  of  that  state,  dispensed  witli  a  jury,  and 
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§  222.  An  intention  to  raise  a  constitutional  question  is 
not  enough,  but  it  must  appear  from  the  record  tliat  it  was 

referred  the  facts,  as  well  as  the  law,  to  the  court.  The  court,  in  its 
judgment,  stated  the  facts  on  which  that  judgment  was  founded.  It 
appeared  from  this  statement  that  the  note  on  which  the  action  was 
brought  was  given  to  secure  the  repayment  of  certain  loan  office  certifi- 
cates, which  a  majority  of  the  court  deemed  bills  of  credit  in  the  sense 
of  the  Constitution.  This  statement  of  facts  made  by  the  court  of  the 
state,  in  its  judgment  in  a  case  in  which  the  court  was  substituted  for  a 
jury,  was,  therefore,  equivalent  to  a  special  verdict.  In  this  case,  too, 
the  court  looked  only  at  the  record.  We  say  with  confidence  that  this 
court  has  never  taken  jurisdiction,  unless  the  case,  as  stated  in  the 
record,  was  brought  within  the  provisions  of  the  twenty-fifth  section  of 
the  Judicial  Act.  There  are  some  cases  in  which  the  jurisdiction  of  the 
court  has  been  negatived,  that  are  entitled  to  notice.  0 wings  v.  Nor- 
wood's Lessee,  5  Cr.  344,  was  an  ejectment  brought  in  the  Genei-al  Court 
of  Mai-yland,  for  a  tract  of  land  lying  in  Baltimore  County.  The 
defendant  set  up,  as  a  bar  to  the  action,  an  outstanding  title  in  a  British 
subject,  which,  he  contended,  was  protected  by  the  treaty  of  peace. 
Judgment  was  given  to  the  plaintiff,  and  this  judgment,  being  affirmed 
in  the  Court  of  Appeals,  was  brought  before  this  court.  The  judg- 
ment was  affirmed ;  and  the  court  said,  '  Whenever  a  right  grows  out  of, 
or  is  protected  by,  a  treaty,  it  is  sanctioned  against  all  the  laws  and 
judicial  decisions  of  the  states ;  and,  whoever  may  have  this  right,  it  is 
to  be  protected  ;  but  if  the  party's  title  is  not  affected  by  the  treaty,  if 
he  claims  nothing  under  a  treaty,  his  title  cannot  be  affected  by  the 
treaty.' 

"Upon  the  same  principle,  the  person  who  would  claim  the  benefit  of 
the  compact  between  Virginia  and  Kentucky  must  shoAv,  and  he  can 
only  show  it  on  the  record,  that  his  case  is  within  that  compact. 

"  The  case  of  Miller  v.  Nicholls,  4  Wheat.  312,  bears,  we  think,  a 
strong  resemblance  to  this.  William  Nicholls,  collector,  &c.,  being  in- 
debted to  the  United  States,  executed,  on  the  9th  of  June,  1 798,  a  mortgage 
to  Henry  Miller,  for  the  use  of  the  United  States,  for  the  sum  of  fifty- 
nine  thousand  four  hundred  and  forty-four  dollars,  conditioned  for  the 
payment  of  twenty-nine  thousand  two  hundred  and  seventy-one  dollars. 
Process  was  issued  on  this  mortgage  from  the  Supreme  Court  of  the 
State  of  Pennsylvania ;  in  March,  1802,  a  levari  facias  was  levied,  the 
property  sold,  and  the  money,  amounting  to  fourteen  thousand  five 
hundred  and  thirty  dollars,  brought  into  court,  and  deposited  with  the 
prothonotary,  subject  to  the  order  of  the  court. 

"On  the  22d  of  December,  1797,  the  said  Nicholls  was  found,  on  a 
settlement,  indebted  to  the  Commonwealth  of  Pennsylvania  in  the  sum 
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actually  raised  and  actually  decided.  And,  therefore,  where 
the  highest  court  of  a  state  affirmed  a  judgment  of  a  court 

of  nine  thousand  nine  hundred  and  eighty-seven  dollars  and  fifteen 
cents,  and  judgment,  therefore,  was  entered  on  the  Gth  of  September, 
1798.  These  facts  were  stated  in  a  case  agreed ;  and  the  following 
question  was  submitted  t^o  the  court:  'Whether  the  said  settlement  of  the 
said  public  accounts  of  the  said  William  Nicholls,  as  aforesaid,  on  the 
22d  of  December,  1797,  was  and  is  a  lien  from  the  date  thereof,  on  the 
real  estate  of  the  said  William  Nicholls,  and  which  has  since  been  sold 
as  aforesaid  ?' 

"  On  a  rule  made  on  the  plaintiff  in  error  to  show  cause  why  the 
amount  of  the  debt  due  to  the  commonwealth  should  not  be  taken  out 
of  court,  the  attorney  for  the  United  States  came  into  court,  and 
suggested,  '  that  the  Commonwealth  of  Pennsylvania  ought  not  to  bo 
permitted  to  have  and  receive  the  money  levied  and  produced  by  virtue 
of  the  execution  in  the  suit,  because  the  said  attorney,  in  behalf  of  the 
United  States,  saith,  that  as  well,  by  virtue  of  the  said  execution,  as  of 
divers  Acts  of  Congress,  and  particularly  of  an  Act  of  Congress,  entitled 
"  An  Act  to  provide  more  clfectually  for  the  settlement  of  accounts 
between  the  United  States  and  receivers  of  public  moneys,"  approved  the 
3d  of  March,  1797,  the  said  United  States  are  entitled  to  have  and 
'receive  the  money  aforesaid,  and  not  the  said  Commonwealth  of  Penn- 
sylvania. Judgment  was  rendered  in  favov  of  the  State  of  Pennsylva- 
nia, which  judgment  was  brought  before  this  court  by  writ  of  error.' 

"A  motion  was  made  to  dismiss  this  Avrit  of  error,  because  the  record 
did  not  show  jurisdiction  in  this  court  under  the  twentj-'fifth  section  of 
the  Judicial  Act.  It  was  dismissed,  because  the  record  did  not  show 
that  an  Act  of  Congress  was  applicable  to  the  case.  The  court  added, 
'  the  Act  of  Congress,  which  is  supposed  to  have  been  disregarded,  and 
which  probably  was  disregarded  by  the  state  court,  is  that  which  gives 
to  the  United  States  priority  in  cases  of  insolvency.  Had  the  fact  of 
insolvency  appeared  upon  the  record,  that  would  have  enabled  this 
court  to  revise  the  judgment  of  the  Coui-t  of  Pennsylvania.  But  that 
fact  does  not  appear.'  In  this  case,  the  suggestion  filed  by  the  attorney 
for  the  United  States,  alleged  in  terms  the  priority  claimed  by  the 
government  under  an  Act  of  Congress,  which  was  specially  referred  to. 
But  the  case  agreed  had  omitted  to  state  a  fact  on  which  the  application 
of  that  act  depended.  It  had  omitted  to  state  that  Nicholls  was  insol- 
vent, and  the  priority  of  the  United  States  attached  in  cases  of  insol- 
vency only. 

"  In  this  case  the  Act  of  Congres.s,  under  which  the  United  States 
claimed,  was  stated  in  the  record,  and  the  claim  under  it  was  expressly 


APPELLATE   JURISDICTION.  289 

below,  because  no  transcript  of  the  record  was  filed  in  the 
appellate  court,  such  affirmance  cannot  be  reviewed  in  the 
Supreme  Court  of  the  United  States.^  And  it  is  not  enough, 
that  the  plaintifi"  in  error  contended  and  claimed  that  the 
judgment  of  the  court  impaired  the  obligation  of  a  contract, 
and  so  violated  the  provisions  of  the  Constitution  of  the 
United  States,  and  that  his  claim  was  overruled  by  the 
court,  but  it  must  appear  by  clear  and  necessary  intendment 
of  the  record,  that  the  question  must  have  been  raised,  and 
must  have  been  decided,  in  order  to  induce  the  judgment.^ 
Thus,  where  the  plaintiff  in  error  claimed  jurisdiction  for  the 
Supreme  Court  of  the  United  States,  upon  the  ground  that 
an  assignment  by  a  bank  to  trustees  had  been  adjudged 
void  by  the  state  court  under  an  act  of  the  State  of  Missis- 
sippi, and  that  this  act  was  a  violation  of  the  charter  of 
the  bank,  and  so  impaired  the  obligation  of  a  contract ;  but 
the  records  shew  that  the  decision  turned  upon  the  construc- 
tion, not  the  validity,  of  the  state  laAV,  and  upon  a  question 
of  merely  local  law,  the  Supreme  Court  of  the  United  States 
said :  "  If  the  record  brought  that  question  before  us,  un- 
doubtedly we  should  have  jurisdiction,  and  the  judgment  of 
the  state  court  could  not  be  maintained.  For  it  is  the  same 
question  which  this  court  decided  in  the  case  of  The 
Planters'  Bank  of  Mississippi  v.  Sharp,  6  Howard,  301,  and 

made.     But  tlie  fact  which  was  required  to  support  the  suggestion  did 
not  appear  in  the  record.     The  court  refused  to  take  jurisdiction. 

"In  the  case  at  bar,  the  fact,  that  the  title  of  the  plaintiff  in  error 
was  derived  from  the  laws  of  Virginia,  a  fact  without  which  the  case 
cannot  be  brought  within  the  compact,  does  not  appear  in  the  record  ; 
for  we  cannot  consider  a  mere  assignment  of  errors  in  an  appellate 
court  as  a  part  of  the  record,  unless  it  be  made  so  by  a  legislative  act. 
The  question,  whether  the  Acts  of  Kentucky,  in  favor  of  occupying 
claimants,  were  or  were  not  in  contravention  of  the  compact  with  Vir- 
ginia, does  not  appear  to  have  arisen  ;  and,  consequently,  the  case  is  not 
brought  within  the  25th  section  of  the  Judiciary  Act." 

■  Matheson  v.  The  Branch  of  the  Bank  of  the  State  of  Alabama,  &e. 
7  Howard,  2C0  ;  Crawford  v.  The  same,  Ibid.  279. 

2  The  President,  &c.,  of  the  Commercial  Bank  of  Cincinnati  v.  Buck- 
ingham's Executors,  5  Howard,  317. 

19 
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in  Baldwin  and  Others  v.  Payne  and  Others,  G  Howard, 
332. 

"But,  in  order  to  give  tins  court  jurisdiction,  the  record 
must  show  that  the  point  was  brought  to  the  attention  of  the 
state  court  and  decided  by  it.     It  is  not  sufficient  that  the 
point  was  in  the  case,  and  might  have  been  raised  and  de- 
cided.    It  must  appear  that  the  validity  of  the  state  law 
was  drawn  in  question,  and  the  judgment  founded  upon  its 
validity.     This  is  evidently  the  meaning  of  the  25th  section 
of  the  Act  of  1780,  which  gives  the  writ  of  error.     And  the 
reason  is  obvious.     The  party  is  authorized  to  bring  his  case 
before  this  court,  because  a  state  court  has  refused  to  him  a 
right  to  Avhicli  he  is  entitled  under  the  Constitution  or  laws 
of  the  United  States.     But  if  he  omits  to  claim  it  in  the 
state  court,  there  is  no  reason  for  permitting  him  to  harass 
the  adverse  party  by  a  writ  of  error  to  this  court,  when,  for 
anything  that  appears  in  the  record,  the  judgment  of  the 
state  court  might  have  been  in  his  favor,  if  its  attention  had 
been  drawn  to  the  question.     The  rule  upon  this  subject  is 
distinctly  stated  in  the  case  of  Armstrong  and  Others  v.  The 
Treasurer  of  Athens  County,  16  Pet.  285,  where  the  court 
said,  that  Avlien  the  proceeding  is  under  the  law  of  Louisiana, 
it  must  be  shown  that  the  point  arose  and  was  decided,  either 
by  the  statement  of  facts,  and  the  decision  as  usually  set  out 
in  such  cases  by  the  court,  or  it  must  be  entered  on  the 
record  of  the  proceedings  in  the  appellate  court  (in  cases 
where  the  record  shows  that  such  a  point  may  have  arisen 
and  been  decided)  that  it  was  in  fact  raised  and  decided.     In 
suits  at  common  law,  the  question  is  usually  presented  by 
the  pleadings,  or  by  an  exception  to  the  opinion  of  the  court. 
"  In  the  case  before  us  the  proceedings  were  under  the 
Louisiana  law,  and  the  opinion  of  the  court,  according  to  the 
practice  in  that  state,  is  entered  on  the  record,  and  sets  forth 
the  principles  of  law  upon  Avhich  the  decision  was  made. 
And  it  appears  that  the  decision  turned  upon  the  construc- 
tion (not  the  validity)  of  the  Act  of  Mississippi  of  1810,  and 
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upon  a  question  of  merely  local  law  concerning  the  right  by 
prescription  claimed  by  the  trustees. 

"Nothing  is  said  in  relation  to  the  constitutionality  or 
validity  of  this  Act  of  Mississippi,  and  the  opinion  of  the 
court  clearly  shows  that  no  such  question  was  raised  or 
decided."^ 

§  223.  The  distinction  here  adverted  to  between  the  con- 
struction and  the  validity  of  a  state  law,  enters  into  a  large 
class  of  cases,  which  will  be  considered  hereafter,  when  we 
come  to  treat  of  the  questions  within  the  purview  of  the 
statute.  At  present,  it  is  sufficient  to  observe  that  whenever 
the  record  shows  that  the  decision  of  the  state  court  turned 
on  the  construction  of  a  state  law,  and  does  not  show  that 
the  question  of  the  validity  of  the  law  was  raised  and 
decided,  the  Supreme  Court  of  the  United  States  cannot 
take  jurisdiction. 

§  224.  The  question  must  not  only  appear  by  the  record 
to  have  been  made,  but  it  must  also  appear  by  the  record 
that  it  was  decided  by  the  state  court.  Both  of  these  mat- 
ters, the  question  and  the  decision,  must  be  capable  of  being 
ascertained  from  the  record  by  the  Supreme  Court  of  the 
United  States.  That  court  will  not  require  that  the  record 
should  recite  that  the  decision  was  made  upon  the  question, 
which  is  the  alleged  ground  of  the  writ  of  error;  but  it 
must  be  clear,  from  the  facts  stated  in  the  record,  by  just 
and  necessary  inference,  that  the  question  was  made,  and 
that  the  state  court  must,  in  order  to  have  arrived  at  the 
judgment  pronounced  by  it,  have  come  to  the  very  decision 
of  that  question,  as  indispensable  to  that  judgment.  Thus, 
where  it  appeared,  so  far  as  the  record  disclosed,  that  the 
judgment  of  the  state  court  had  no  reference  to  any  consti- 
tutional question,  but  proceeded  upon  general  principles  of 

'  The  Grand  Gulf  Railroad  and  Banking  Company  v.  Marshall,  12 
Howard,  165. 


292        JURISDICTION   AND    PRACTICE    OF    SUPREME    COURT. 

law,  the  Avrit  of  error  was  dismissed  for  want  of  jurisdiction.' 
So,  also,  where  the  judfjmcnt  of  the  state  court  involved 
certain  state  laws,  the  invalidity  of  which,  as  against  the 
Constitution  of  the  United  States,  was  the  ground  upon 
which  a  writ  of  error  was  brought,  it  was  held  not  to  he 
sufficient  for  the  record  to  show  that  the  state  court  might 
have  decided  in  fiivor  of  their  validity,  but  that  it  must  be 
apparent  that  the  state  court  did  so  decide.^  So,  also,  if  the 
question,  intended  to  be  reviewed  by  the  writ  of  error,  be 
the  construction  of  an  Act  of  Congress,  it  must  appear  from 
the  record  that  it  was  brought  to  the  notice  of  the  state 
court,  and  decided  by  it.^ 

§  225.  And  not  only  must  the  record  show  that  one  of  the 
questions  within  the  purview  of  the  statute  was  raised  and 
decided  in  the  state  court,  but  it  must  also  show  that  the 
decision  was  made  in  the  manner  re(piircd  by  the  statute, 
in  order  to  give  jurisdiction  to  the  Supreme  Court  of  the 
United  States.  The  provisions  of  the  statute  arc,  that  if  the 
validity  of  a  treaty,  or  statute  of,  or  an  authority  exercised 
under,  the  United  States,  is  drawn  in  question  in  a  state 
court,  the  decision  must  have  been  against  their  validity :  if 
the  validity  of  a  statute  of,  or  an  authority  exercised  under, 
any  state,  is  drawn  in  question,  on  the  ground  of  their  being 
repugnant  to  the  Constitution,  laws,  or  treaties  of  the  United 
States,  the  decision  must  have  been  in  favor  of  the  validity 
of  the  state  law  or  authority  ;  and  if  the  construction  of  any 
clause  of  the  Constitution,  or  of  a  treaty  or  statute  of,  or 
commission  held  under  the  United  States,  is  drawn  in  ques- 
tion, the  decision  of  the  state  court  must  have  been  against 
the  title,  right,  privilege,  or  exemption  specially  set  up  or 

•  Crowell  V.  Randall,  10  Peters,  391. 

2  McKinney  v.  Carroll,  12  Peters,  66. 

3  Coons  r.  Gallaher,  15  Peters,  18  ;  see  also  Fullton  r.  McAffee,  16 
Peters,  149:  Armstronjr  v.  The  Treasurer  of  Athens  County,  16  Peters, 
281 ;  Commercial  Bank  of  Cincinnati  v.  Buckingham's  Executors,  5 
Howard,  371,  311. 
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claimed  by  either  party  under  such  clause  of  the  Constitu- 
tion, treaty,  statute,  or  commission. 

§  226.  Therefore,  where  a  suit  was  brought  in  a  state 
court  upon  a  marshal's  bond,  under  the  Act  of  Congress  of 
April  10th,  1806,  ch.  21,  by  a  person  injured  by  a  breach  of 
the  condition  of  the  bond,  and  the  defendants  set  up  as  a 
defence  to  the  action  that  the  suit  ought  to  have  been  brought 
in  the  name  of  the  United  States,  and  the  state  court  decided 
that  it  was  well  brought  by  the  party  injured  in  his  own 
name,  it  was  held,  that  the  exemption  set  up  being  merely 
as  to  the  form  of  the  action,  and  no  question  arising  as  to 
the  legal  liability  of  the  defendants  under  the  Act  of  Con- 
gress, the  Supreme  Court  of  the  United  States  had  no  autho- 
rity to  re-examine  the  judgment,  so  far  as  respected  the  con- 
struction of  that  part  of  the  act  which  provided  that  suits  on 
marshal's  bonds  "  shall  be  commenced  and  prosecuted  within 
six  years  after  the  said  right  of  action  shall  have  accrued, 
and  not  afterwards,"  this  being  a  mere  question  as  to  the  time 
when  the  right  of  action  accrued  to  the  defendants  in  error, 
not  involving  any  right,  title,  privilege,  or  exemption  under 
the  Act  of  Congress,  which  depended  upon  its  construction'^^ 

'Montgomery  v.  Hernandez,  12  Wheaton,  132,  "Under  these  pro- 
visions of  the  statute,  we  have  no  authority  to  re-examine  the  whole  case. 
We  can  re-examine  so  much,  and  such  parts  of  it  only,  as  come  within 
some  one  or  other  of  the  classes  of  questions  enumerated  in  the  Act  of 
Congress,  and  so  much  of  the  case  as  must  necessarily  be  decided  to 
arrive  at  such  question. 

"  It  has  been  insisted  for  the  plaintiff  in  error,  that  the  question  raised 
upon  the  record,  whether  Hernandez,  not  being  a  party  to  the  marshal's 
bond  given  to  the  United  States,  could  maintain  a  suit  upon  it  in  his 
own  name  only,  without  suing  in  the  name  of  the  United  States  for  his 
use,  is  a  question  which  can  be  i-e-examined  in  this  court.  We  are  not 
of  that  opinion.  It  is  not  every  misconstruction  of  an  Act  of  Congress 
by  a  state  court,  that  will  give  this  court  appellate  jurisdiction.  It  is 
where  the  party  claims  upon  some  title,  right,  privilege,  or  exemption, 
under  an  Act  of  Congress,  and  the  decision  is  against  such  right,  title, 
privilege,  or  exemption. 

"  In  this  case  the  plaintiff  in  error  did  not,  and  could  not  claim  any 
right,  title,  privilege,  or  exemption,  by  or  under  the  marshal's  bond,  or  any 
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§  227.  In  like  manner,  -where  the  Supreme  Court  of  Mis- 
souri had  decided  that  a  woman  claimed  to  be  a  slave  was 
free,  she  having  been  born  at  a  place  under  the  jurisdiction 
of  the  ordinance  of  1787,  for  the  government  of  the  North- 
western Territory,  it  was  held  that  a  Avrit  of  error  Avould  not 
lie  to  the  Supreme  Court  of  the  United  States  to  reverse 
this  decision,  because  the  decision  was  in  favor  of  the  pro- 
visions of  the  ordinance.  But  it  was  said,  that  if  the  decision 
of  the  state  court  had  been  against  the  provisions  of  the 
ordinance,  a  writ  of  error  might  have  been  brought  by  the 
woman,  if  the  ordinance  could,  under  the  circumstances,  be 
regarded  as  an  Act  of  Congress.^    The  ground  of  this  decision 

Act  of  Congress  giving  authority  to  sue  the  obligors  for  a  breach  of  the 
condition  ;  or,  at  most,  his  claim  to  exemption  rests  upon  form,  and  not 
substance,  as  the  law  expressly  charges  him,  and  the  objection  is  only 
that  the  name  of  tlie  United  States  should  have  been  inserted  for  the 
use  of  the  plaintiff. 

"  However  we  might  be  inclined  to  the  opinion  that,  regularly,  and  in 
point  of  form,  the  suit  should  have  been  in  the  name  of  the  United  Slates, 
for  the  use  of  Hernandez,  we  have  no  jurisdiction  or  authority  to  re- 
examine, and  either  reverse  or  affirm  the  decision  of  the  state  court  on 
tliat  ground.  The  only  part  of  the  case  over  which  we  can  rightfully 
exercise  appellate  jurisdiction,  is  that  raised  by  the  supplemental  answer, 
pleading  the  prescription  or  bar  of  six  years  ;  in  which  the  party  claims 
an  exemption  under  the  laws  of  the  United  States,  from  liability,  as 
surety  of  the  marshal;  the  decision  in  the  state  court  being  against  the 
exemption  so  specially  set  up  by  him. 

"  The  Act  of  Congress  passed  in  1806,  relating  to  bonds  given  by 
marshals,  enacts,  "  That  all  suits  on  marshal's  bonds,  if  the  cause  of 
action  has  already  accrued,  shall  be  commenced  and  prosecuted  within 
three  years  after  the  passage  of  this  act,  and  not  afterwards  ;  and  all 
such  suits,  in  case  the  right  of  action  shall  accrue  hereafter,  shall  be 
commenced  and  prosecuted  within  six  years  after  the  said  right  of  action 
shall  have  accrued,  and  not  afterwards,'  &c.     (Ingersoll's  Dig.  402.) 

"It  is  obvious,  that  whether  this  Act  of  Congress  exempts  the  plain- 
tiffin  and  from  responsibility  or  not,  must  depend  upon  the  time  when 
the  right  of  action  accrued  to  Hernandez  &  Co.  for  any  injury  sustained 
by  reason  of  the  marshal's  failure  to  perform  his  duty." 

'  Menard  v.  Aspasia,  5  Peters,  505  ;  but  as  to  the  effect  of  the  ordi- 
nance, see  Permoli  v.  The  First  Municipality  of  New  Orleans,  15  Howard, 
589  ;  Strader  v.  Graham,  9  Howard,  2G1. 
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was,  that  the  plaintiff  in  error  had  no  title  depending  upon 
an  Act  of  Congress,  for  the  ordinance,  instead  of  creating 
any  title  in  slaves,  expressly  prohibited  it.  But  where  both 
parties  claim  a  right  or  title  in  a  state  court,  which  depends 
upon  the  same  Act  of  Congress,  the  decision  of  the  state 
court  is  necessarily  within  the  terms  of  the  Judiciary  Act,  and 
the  Supreme  Court  of  the  United  States  may  revise  the  de- 
cision by  writ  of  error.  ^ 

§  228.  So,-  also,  where  the  defendant  pleaded  in  the  state 
court  his  discharge  under  the  Bankrupt  Act  of  1841,  passed 
by  Congress,  and  the  plea  was  allowed,  and  the  plaintiffs 
brought  a  writ  of  error  to  the  Supreme  Court  of  the  United 
States,  it  was  held,  that  the  decision  having  been  in  favor  of 
the  privilege  or  exemption  given  by  the  statute,  the  plaintiffs 
had  no  ground  for  a  writ  of  error,  although  the  defendant 
might  have  had,  if  the  decision  had  been  against  him.^ 


'  Mathews  v.  Zane,  4  Craucli,  382  ;  Eoss  v.  Doe,  on  the  Demise  of 
Borland,  1  Peters,  655  ;  Buel  v.  Van  Ness,  8  Wheaton,  312. 

2  Strader  v.  Baldwin,  9  Howard,  261  ;  Linton  v.  Stanton,  12  Howard, 
423,  425.  In  this  last  case,  Mr.  Chief  Justice  Taney,  delivering  the 
opinion  of  the  court,  said,  "The  plaintiffs  in  error,  it  appears,  filed  their 
petition  in  the  Third  District  Court  of  New  Orleans,  against  the  defen- 
dant, to  recover  certain  sums  of  money  which  they  alleged  were  due  to 
them  on  two  promissory  notes  which  had  been  executed  by  the  defen- 
dant. 

"The  defendant  pleaded  his  discharge  under  the  Bankrupt  Law  of  the 
United  States,  and  at  the  trial  offered  in  evidence  the  record  of  the  pro- 
ceedings in  bankruptcy  in  the  district  court  in  which  he  had  obtained 
his  certificate.  Objections  were  taken  to  the  regularity  and  validity  of 
this  discharge,  but  they  were  overruled  by  the  court,  and  judgment  ren- 
dered for  the  defendant.  The  plaintiffs  appealed  to  the  Supreme  Court 
of  the  state,  where  the  judgment  of  the  court  below  was  affirmed,  and  this 
writ  of  error  is  brought  to  reverse  that  judgment. 

"  The  writ  must,  we  presume,  have  been  prosecuted  under  a  miscon- 
struction of  the  25th  section  of  the  Act  of  1789,  ch.  20.  We  have  no 
jurisdiction  over  the  judgment  of  a  state  court  upon  a  writ  of  error,  ex- 
cept in  the  cases  specified  in  that  section.  And  the  jurisdiction  of  this 
court  is  there  limited  with  great  care,  and  in  jilain  terms.  It  gives  a 
writ  of  error  to  this  court  where  a  party  claims  a  right  or  exemption 
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§  229.  But  where  it  appeared  that  at  the  trial  in  the  state 
court,  the  phiintiflF  in  error  chiinicd  the  kind  in  dispute  under 
an  authority  which  he  alleged  had  been  exercised  by  the 
Secretary  of  the  Treasury  in  behalf  of  the  United  States, 
and  the  decision  was  against  the  validity  of  the  authority 
thus  alleged  to  have  been  exercised,  it  was  held  to  be  a 
proper  case  for  a  writ  of  error.^  In  like  manner,  where  the 
decision  of  a  state  court  is  in  favor  of  the  validity  of  a  state 
statute,  which  is  alleged  to  be  repugnant  to  the  Constitution, 
laws,  or  treaties  of  the  United  States,  the  party,  against 
whom  such  a  decision  is  made,  may  revise  it  in  the  Supreme 
Court  of  the  United  States  by  writ  of  error  f  but  if  the 
decision  of  the  state  court  is  against  the  validity  of  the 
statute,  on  the  ground  that  it  is  repugnant  to  the  Constitu- 
tion of  the  United  States,  a  writ  of  error  does  not  lie.^ 

under  a  law  of  Congress,  and  the  decision  is  against  the  right  claimed. 
Undoubtedly  the  defendant,  in  pleading  his  discharge  under  the  Bank- 
rupt Law,  claimed  a  right  or  exemption  under  the  law  of  Congress.  But 
in  order  to  give  jurisdiction  something  more  is  necessary  ;  the  judgment 
of  the  state  court  must  be  against  the  right  claimed.  In  the  case  before 
us  the  decision  was  in  favor  of  it,  and  consequently  no  writ  of  error  will 
lie  to  this  court  under  the  provisions  of  the  Act  of  178'J. 

"  And  as  we  have  no  jurisdiction,  we  cannot  examine  into  the  objec- 
tions made  to  the  validity  of  the  proceedings  in  bankruptcy.  The  judg- 
ment of  the  state  court  that  they  were  valid,  and  the  defendant  thereby 
discharged  from  the  debt  due  to  the  plaintiffs,  is  conclusive  between  the 
parties. 

"  Nor  has  this  court  the  power  to  examine  into  the  other  question  which 
appears  to  have  arisen  as  to  the  legal  effect  of  certain  promises  which 
the  defendant  is  alleged  to  have  made  after  he  ol)tained  his  certificate 
in  tlic  l)ankrupt  court.  The  legal  obligation  of  such  promises  depends 
ujion  the  laws  of  the  state  in  which  they  were  made,  and  in  a  suit  in  a 
state  court  the  decision  of  that  question  by  the  highest  tribunal  of  the 
state  cannot  be  reviewed  in  any  court  of  the  United  States." 

'  Strader  v.  Baldwin,  9  Howard,  2G1. 

2  Briscoe  v.  The  Bank  of  the  Commonwealth  of  Kentucky,  11  Peters, 
257. 

3  Walker  v.  Taylor,  5  Howard,  64  ;  The  Commonwealth  Bank  of  Ken- 
tucky V.  Griffith,  14  Peters,  56.  In  this  case,  Mr.  Ch.  Justice  Taney, 
delivering  the  opinion  of  the  court,  said :  "  It  appears  from  the  record 


APPELLATE   JURISDICTION.  297 

•  §  230.  And  it  is  tins  question  of  the  validity  of  a  state 
law,  or  of  an  authority  exercised  vinder  a  state,  on  account 

that  an  action  was  brought  in  the  Circuit  Court  of  the  State  of  Missouri, 
for  the  County  of  Galloway,  by  the  plaintiff  in  error,  in  order  to  recover 
the  amount  due  on  a  promissory  note,  given  by  the  defendants  and  others 
to  the  bank.  The  defendants,  among  other  things,  pleaded,  '  that  the 
note  sued  on  was  made  by  the  defendants  to  the  plaintiffs,  in  considera- 
tion of  the  paper  of  the  said  Bank  of  the  Commonwealth  of  Kentucky, 
and  that  the  said  paper  was  bills  of  credit,  within  the  meaning  of  the 
Constitution  of  the  United  States,  issued  on  the  credit  of  the  state.' 
The  circuit  court  overruled  this  plea,  and  gave  judgment  for  the  plain- 
tiffs. The  defendants  removed  the  case  to  the  Supreme  Court  of  the 
state,  where  the  question  above-mentioned  was  again  raised ;  and  it  was 
then  decided  that  the  notes  of  the  bank  were  bills  of  credit  within  the 
meaning  of  the  Constitution  of  the  United  States,  and  that  the  contract 
upon  which  the  note  in  question  was  given  was  therefore  void  ;  and  upon 
that  ground  the  judgment  of  the  circuit  court  was  reversed,  and  judg- 
ment entered  for  the  defendants.  The  point  is,  can  this  judgment  of  the 
state  court  be  re-examined  here  ? 

"The  question  depends  altogether  upon  the  construction  of  the  second 
clause  of  the  twenty-fifth  section  of  the  Act  of  1789,  which  provides  that 
the  final  judgment  or  decree  of  the  highest  court  of  law  or  equity  in  a 
state,  in  which  a  decision  could  be  made,  may  be  re-examined  in  this 
court  upon  a  writ  of  erroi",  'where  is  drawn  in  question  the  validity  of  a 
statute  of,  or  an  authority  exercised  under,  any  state,  on  the  ground  of 
their  being  repugnant  to  the  Constitution,  treaties,  or  laws  of  the  United 
States,  and  the  decision  is  in  favor  of  such  their  validity.'  Under  this 
clause  of  the  Act  of  Congress,  three  things  must  concur  to  give  this 
court  jurisdiction. 

"  1.  The  validity  of  the  statute  of  a  state,  or  of  an  authority  exercised 
under  a  state,  must  be  drawn  in  question. 

"  2.  It  must  be  drawn  in  question  upon  the  ground  that  it  is  repugnant 
to  the  Constitution,  treaties,  or  laws  of  the  United  States. 

"  3.  The  decision  of  the  state  court  must  be  in  favor  of  their  validity. 

"In  the  case  before  us,  the  validity  of  the  statute  of  the  State  of  Ken- 
tucky, which  chartered  the  Commonwealth  Bank,  and  the  authority 
exercised  under  that  charter,  were  drawn  in  question  in  the  state  court ; 
and  they  were  questioned  upon  the  ground  of  their  being  repugnant  to 
the  Constitution  of  the  United  States.  But  the  decision  was  against 
their  validity,  and  not  in  favor  of  it ;  and,  consequently,  the  third  contin- 
gency which  is  necessary  to  give  jurisdiction  to  this  court  has  not  arisen. 

"In  the  case  of  Briscoe  and  Others  v.  The  Commonwealth  Bank,  11 
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of  its  repugnancy  to  the  Constitution,  or  a  law  or  treaty  of 
the  United  States,  that  alone  gives  jurisdiction  to  the 
Supreme  Court  of  the  United  States.  In  cases  of  this 
class,  therefore,  it  is  necessary  to  distinguisli  ])ct\vecn  those 
decisions  of  state  courts  which  involve  merely  the  construc- 
tion of  a  state  law  or  authority,  and  those  which  involve 
their  validity ;  and  also  between  those  decisions  which  do, 
and  those  which  do  not  violate  or  disregard  some  provision 
of  the  Constitution,  laws,  or  treaties  of  the  United  States, 
by  affirming  the  validity  of  the  state  law  or  authority  as 
against  those  provisions.  Numerous  illustrations  may  be 
given  of  both  these  positions,  presenting  the  distinctions 

Peters,  257,  tlie  decision  of  the  state  court  was  in  favor  of  the  validity  of 
the  statute.  The  party,  therefore,  who  denied  its  validity,  and  alleged 
that  it  was  repugnant  to  the  Constitution  of  the  United  States,  was  en- 
titled to  have  that  question  re-examined  in  the  Supreme  Court.  But  it 
is  otherwise  by  the  jolain  words  of  the  law,  when  the  decision  of  the  state 
court  is  against  the  validity  of  the  state  statute,  or  the  authority  exer- 
cised under  it. 

"  The  policy  of  this  distinction  is  obvious  enough.  The  power  given 
to  the  Supreme  Court  by^this  Act  of  Congress  was  intended  to  protect 
the  genei'al  government  in  the  free  and  uninterrupted  exercise  of  the 
powers  conferred  on  it  by  the  Constitution,  and  to  prevent  any  serious 
impediment  from  being  thrown  in  its  way  while  acting  within  the  sphere 
of  its  legitimate  authority.  The  right  was  therefore  given  to  this  court 
to  re-examine  the  judgments  of  the  state  courts,  where  the  relative 
powers  of  the  general  and  state  government  had  been  in  controversy, 
and  the  decision  had  been  in  favor  of  the  latter.  It  may  have  been  ap- 
prehended that  the  judicial  tribunals  of  the  states  would  incline  to  the 
support  of  the  state  authority  against  that  of  the  general  government ; 
and  might,  moreover,  in  different  states  give  different  judgments  upon  the 
relative  powers  of  the  two  governments,  so  as  to  produce  irregularity  and 
disorder  in  the  administration  of  the  general  government.  But  when,  as 
in  the  case  before  us,  the  state  authority,  or  state  statute,  is  decided  to 
be  unconstitutional  and  void,  in  the  state  tribunal,  it  cannot,  under  that 
decision,  come  in  collision  with  the  authority  of  the  general  government; 
and  the  right  to  re-examine  it  here  is  not  necessary  to  protect  this 
government  in  the  exercise  of  its  rightful  powers.  In  such  a  case,  there- 
fore, the  writ  of  error  is  not  given,  and  the  one  now  before  us  must  be 
dismissed  for  want  of  jurisdiction. 
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■which  are  to  be  applied  in  the  examination  of  the  records  of 
state  courts,  when  sought  to  be  reviewed  under  the  25th 
section  of  the  Judiciary  Act. 

§  231.  The  first  position,  then,  is,  that  it  is  the  validity, 
not  the  construction,  of  a  state  law  or  authority,  that  can 
be  the  ground  of  a  writ  of  error.  Thus,  where  the  defen- 
dant in  error  brought  an  action  of  ejectment  in  a  state 
court  of  Pennsylvania,  claiming  under  a  deed  from  a  county 
treasurer,  upon  a  sale  made  for  taxes  due  on  the  land  to  the 
state,  and  the  plaintiff  in  error  (the  defendant  below)  claimed 
under  a  prior  deed  from  the  collector  of  the  United  States 
direct  taxes,  and  also  offered  evidence  that,  on  a  certain  day, 
he  had  paid  to  the  county  treasurer  the  taxes  due  on  the 
land  to  the  state,  in  order  to  redeem  it ;  and,  it  appeared 
from  the  exception  in  the  record,  that  the  defendant  ad- 
mitted that  the  sale  made  by  the  United  States  collector  was 
not  warranted  by  the  Act  of  Congress,  and  that  his  deed 
was  invalid ;  yet,  as  he  was  in  possession  claiming  title,  and 
the  deed  upon  its  face  purported  to  convey  the  land  to  him, 
he  insisted  that  the  deed,  coupled  with  the  possession  under 
it,  was  sufficient  evidence  of  title  to  authorize  him  to  redeem 
the  land  within  the  time  limited  for  redemption  by  the  laws 
of  Pennsylvania,  after  a  sale  for  state  taxes  ; — the  Supreme 
Court  of  the  United  States  said  that  the  sole  question  in- 
volved in  the  decision  of  the  state  court  (which  was  in  favor 
of  the  plaintiff  below)  was,  whether  a  person  in  possession  of 
land  in  Pennsylvania,  claiming  title  to  it,  under  a  deed 
which,  upon  its  face,  appears  to  be  good,  but  which  is  inope- 
rative and  invalid,  is  entitled  to  redeem  the  land  after  it  has 
been  sold  for  taxes  due  to  the  state,  so  as  to  defeat  a  pur- 
chaser under  a  state  law ;  and  that  this  question  depended 
solely  upon  the  laws  of  the  state,  and  not  upon  any  law  of 
the  United  States.  The  plaintiff  in  error  had  admitted,  on 
the  record,  that  the  sale  and  conveyance  made  by  the  United 
States   collector  were  invalid,  and,  therefore,  no  question 
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■\yas  raised  or  decided  upon  the  validity  or  construction  of 
the  Act  of  Congress,  nor  upon  the  authority  exercised 
under  it.^ 

§  232.  In  like  manner,  when  the  legislature  of  Ohio,  in 
the  year  1824,  passed  a  general  law  relating  to  banks,  im- 
posing six  per  cent,  interest  on  all  notes  not  redeemed  upon 
demand,  and,  in  1829,  incorporated  a  bank,  in  the  charter 
of  which  twelve  per  cent,  additional  damages  Avcre  given  to 
the  holders  of  bills  not  redeemed  upon  demand ;  and  the 
defendant  in  error  brought  a  suit  in  the  state  court  to 
recover  both  penalties,  and  recovered  judgment  therefor ; 
and  the  record  disclosed  that  the  plaintiffs  in  error  claimed 
that  the  application  of  the  law  of  1824  to  their  charter 
impaired  the  obligation  of  a  contract,  and  so  violated  the 
Constitution  of  the  United  States ;  and  that  this  claim  was 
overruled  by  the  state  court,  who  decided  in  favor  of  the 
applicability  of  the  law  of  1824  to  the  charter  of  this  bank ; 
the  Supreme  Court  of  the  United  States  said,  that  the  ques- 
tion decided  by  the  state  court  was  one  of  construction,  and 
not  of  the  validity  of  the  Act  of  1824.^  So,  also,  where 
the  legislature  of  Ohio  passed  "  An  Act  to  prohibit  the 
issuing  and  circulation  of  unauthorized  bank  paper,"  and, 
in  1839,  an  act  amendatory  thereof ;  and  the  question  was, 
whether  or  not  a  canal  company,  incorporated  in  1837,  was 
subject  to  these  acts,  the  Supreme  Court  of  the  United  States 
said  that  the  Supreme  Court  of  Ohio,  in  deciding  this  question, 
merely  gave  a  construction  to  an  act  of  Ohio,  which  neither 
of  itself,  nor  by  its  application,  involved  any  repugnancy  to 
the  Constitution  of  the  United  States,  by  impairing  the 
obligation  of  a  contract.^ 

'  M'Bride  v.  Hoey,  11  Peters,  167. 

2  Commercial  Bank  of  Cincinnati  v.  Buckingham's  Executors,  5 
Howard,  .SI 7. 

'  Lawler  r.  Walker,  14  Howard,  11!),  ]')2.  In  this  case,  the  court,  re- 
ferriuff  to  the  previous  case  of  Buckingham's  Executors,  said,  "  Tliis 
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§  233.  Tlie  other  distinction,  to  which  we  have  adverted, 
is,   that    the    decision   of   the   state   court  must   affirm   the 

court  has  already  passed  upon  a  certificate  of  a  like  kind  from  Ohio,  in 
the  case  of  the  Commercial  Bank  and  Eunice  Buckingham's  Executors, 
5  Howard,  317.  That  was  more  to  the  purpose  than  this,  but  it  was  de- 
clared to  be  insufficient  to  give  jurisdiction  to  this  court.  In  that  case 
it  was  certified  that  the  plaintiffs  in  error  relied  upon  the  charter  granted 
them  in  February,  1829,  and  the  4th  section  of  it  was  given  ;  and  they 
claimed,  if  a  section  of  an  Act  of  1824  was  applied  in  the  construction 
of  their  charter,  that  it  would  be  a  violation  of  the  Constitution  of  the 
United  States,  because  it  impaired  the  obligation  of  a  contract.  It  was 
also  stated  that  the  objection  had  been  overruled,  and  that  a  decision 
had  been  given  in  favor  of  the  validity  of  the  Act  of  1824.  When  the 
case  was  considered  here,  we  first  examined  our  jurisdiction  under  the 
25th  section,  and  determined  against  it.  Not  because  we  did  not  think 
that  the  certificate  was  a  part  of  the  record,  or  that  it  did  not  show  suf- 
ficiently the  act  which  the  plaintiffs  in  error  alleged  could  not  be  applied 
in  that  case  without  impairing  the  obligation  of  a  contract,  but  because 
we  thought  from  our  view  of  the  entire  record,  that  the  only  question 
■which  was  raised  on  the  trial  of  the  case  in  the  state  court,  was  one  of 
construction  of  two  Ohio  statutes.  And  that  was,  whether  or  not  the 
bank  was  legally  liable  to  pay,  on  account  of  its  refusal  to  pay  its  notes 
in  specie,  the  six  per  cent,  imposed  by  the  Act  of  1824,  as  a  penalty  for 
such  refusal,  in  addition  to  the  twelve  per  cent,  imposed  by  its  charter. 
The  constitutionality  of  the  Act  of  1824  was  not  denied.  Indeed,  it  was 
admitted.  But  it  was  urged  that  the  application  to  make  the  bank  pay 
the  penalty  imposed  by  it,  and  twelve  per  cent,  besides,  would  impair 
the  obligation  of  a  contract  which  the  state  had  made  with  the  corpora- 
tion in  their  charter.  Here,  then,  the  validity  of  the  Act  of  1824  was 
not  drawn  in  question,  on  the  ground  of  its  being  repugnant  to  the  Con- 
stitution, treaties,  or  laws  of  the  United  States,  nor  was  a  point  raised 
for  the  construction  of  any  clause  of  the  Constitution,  of  a  treaty,  or  a 
statute  of  the  United  States.  The  admission  of  the  constitutionality  and 
validity  of  the  Act  of  1824,  only  raised  a  question  of  construction  of  two 
state  statutes,  one  of  which  it  was  said  would  be  repugnant  to  the  other, 
if  its  penalty  should  be  applied  to  the  bank,  in  addition  to  that  imposed 
by  its  charter,  without  words  implying  that  the  bank  would  not  be  liable 
to  a  universal  statute,  passed  before  the  bank  was  chartered,  which  im- 
poses six  per  cent,  upon  all  banks  which  should  refuse  to  pay  their  notes 
in  specie.  The  court  decided,  that  the  bank  was  liable  to  the  penalty  of 
the  Act  of  1824,  but  it  erroneously  supposed,  because  a  constitutional 
point  had  been  made  in  the  argument,  that  it  was  one  which  necessarily 
arose  from  the  case  itself,  and  that  it  could  not  give  a  judgment  in  the 
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validity  of  the  state  law  or  autliority  as  against  the  Consti- 
tution, or  a  law  or  treaty  of  the  United  States  ;  and  unless 

case  upon  its  merits  without  deciding  that  it  involved  the  question  of  a 
conflict  with  the  Constitution  of  the  United  States.  It  was  in  that  view 
of  the  case  that  this  court  said  in  its  opinion,  '  It  is  not  enough  that  the 
record  shows  that  the  plaintiff  contended  and  claimed,  that  the  judgment 
of  the  court  impaired  the  obligation  of  a  contract  and  violated  the  pro- 
vision of  the  Constitution  of  the  United  States,  and  that  this  claim  was 
overruled  by  the  court,  but  it  must  appear  by  clear  and  necessary  in- 
tendment, from  the  record,  that  the  question  must  have  been  raised  and 
must  have  been  decided,  in  order  to  induce  the  judgment.'  And  it  was 
also  in  this  view,  when  one  state  statute  was  repugnant  to  another,  both 
being  admitted  to  be  constitutional,  that  it  was  said  in  that  case,  '  It  is 
the  peculiar  jirovince  and  privilege  of  the  state  courts  to  construe  their 
own  statutes,'  and  when  they  did  so,  '  it  was  no  part  of  the  functions  of 
this  court  to  review  their  decisions,'  or  in  such  cases,  'to  assume  juris- 
diction over  them,  on  the  pretence  that  their  judgments  have  impaired 
the  obligation  of  contracts.'  Having  said  that  this  court  had  not  juris- 
diction in  this  case  on  account  of  the  insufficiency  of  the  certificate,  we 
now  say,  if  it  could  be  made  as  definite  as  that  in  the  case  of  Bucking- 
ham's Executors,  by  inserting  in  it  the  statutes  of  Ohio,  which  the  court 
supposed  involved  a  constitutional  question,  that  it  would  not  give  this 
court  jurisdiction.  Then  the  cases  would  be  so  much  alike,  that  the 
Buckingham  case  would  rule  this  as  to  the  question  of  jurisdiction.  In 
the  Buckingham  case,  it  was  urged  that  the  penalty,  in  a  general  statute 
upon  banks,  refusing  to  pay  their  notes  in  specie,  could  not  be  imposed 
upon  a  bank  subsequently  chartered,  in  addition  to  the  penalty  imposed 
by  its  charter,  without  a  violation  of  the  Constitution  of  the  United 
States.  It  is  urged,  in  argument  in  this  case,  that  a  statute  passed  in 
1816,  entitled,  'An  act  to  prohibit  the  issuing  and  circulating  of  un- 
authorized bank  paper,'  which  was  amended  in  1839,  could  not  be  ap- 
plied to  make  the  defendants  liable  to  pay  notes  which  were  issued  in 
1840  by  a  canal  company,  in  its  corporate  name,  and  which  notes  were 
meant  for  circulation  in  the  community  as  bank  paper.  It  was  not  con- 
tended that  the  canal  company  could  legally  issue  such  paper  for  circu- 
lation as  money,  though  it  was  said  they  could  give  notes  payable  to 
order  in  payment  of  its  debts. 

"  It  was  not  denied  that  the  company  could  give  notes  in  payment  of 
debts,  but  it  was  said,  that  they  could  not  make  them  for  that  jturpose, 
and  for  circulation,  as  bank  paper.  Tlie  point  then  raised  for  decision 
was,  whether  the  canal  company  could  do  so,  without  making  its  stock- 
holders and  directors  liable  to  pay  them  to  the  holders  of  the  notes, 
under  the  statute  of  181G,  amended  in  1839.     The  Supreme  Court  held 
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this  appears  to  have  been  the  ground  of  the  decision,  it 
cannot  be  reviewed  in  the  Supreme  Court  of  the  United 
States.  In  determining  the  question  of  jurisdiction,  under 
the  25th  section  of  the  Judiciary  Act,  the  question  to  be 
considered  is  not,  strictly,  whether  the  state  law  or  authority 
violates  a  provision  of  the  Constitution,  or  a  law  or  treaty 
of  the  United  States  (for  that  question  belongs  to  the 
merits),  but  it  is,  Avhether  that  question  appears  to  have  been 
raised  and  decided  in  the  state  court.  If  some  other  ques- 
tion was  in  reality  raised  and  decided,  if  it  appears  from  the 
record  that  the  question  of  a  conflict  between  the  state  law 
or  authority,  and  a  provision  of  the  Constitution,  laws,  or 
treaties  of  the  United  States  was  not  the  question  raised 

that  the  defendants  in  this  case,  being  directors  and  stockholders  of  the 
canal  company,  were  liable,  by  the  statutes  of  1816  and  18o9,  to  pay 
such  notes.  It  seems  to  us  that  the  statement  gives  its  own  answer,  and 
that  the  Supreme  Court,  in  making  its  decision,  only  gave  a  construction 
to  an  act  of  Ohio,  which  neither  of  itself,  nor  by  its  application,  involved 
in  any  way  a  repugnancy  to  the  Constitution  of  the  United  States,  by 
impairing  the  obligation  of  a  contract.  Whether  the  construction  of  the 
act  and  the  charter  of  the  canal  company  was  correct  or  not,  we  do  not 
say.  "We  do  not  mean  to  discuss  that  point,  or  to  give  any  opinion  upon 
it ;  but  we  mean  to  say,  that  the  construction  does  not  violate  a  consti- 
tutional point  under  the  25th  section  of  the  Judiciary  Statute,  so  as  to 
give  this  court  jurisdiction  of  this  cause. 

''  If  more  was  wanting  in  aid  of  our  conclusion,  it  is  to  be  found  in  the 
pleadings  of  the  case,  in  the  evidence  given  on  the  trial,  the  objections 
made  to  the  admissibility  of  certain  parts  of  it,  in  the  prayers  of  the  de- 
fendant to  the  court  to  instruct  the  jury,  and  in  the  charge  which  the 
court  gave.  By  no  one  of  them  is  a  constitutional  question  raised.  It 
was  only  suggested,  in  argument,  and  on  that  account  it  was,  that  the 
court  certified'  that  the  '  validity  of  statutes  of  Ohio  was  drawn  into 
question,  which  were  said  to  be  in  violation  of  the  Constitution  of  the 
United  States,  and  not  because  the  court  considered  that  such  a  point 
had  been  rightly  raised  before  it,  under  the  25th  section  of  the  Judiciary 
Act  of  1789.' 

"  We  do  not  think  it  necessary  to  repeat  anything  which  this  court  has 
hitherto  said,  from  an  early  day  to  the  present,  concerning  the  25th  sec- 
tion. Its  interpretation  will  be  found  in  the  case  of  Crowell  v.  Randall 
10  Peters,  308 ;  in  other  cases,  cited  in  that  case ;  and  in  Armstrono'  v. 
The  Treasurer  of  Athens  County,  16  Peters,  281." 
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and  decided,  the  Supreme  Court  of  the  United  States  can- 
not entertain  jurisdiction. 

§  234.  But  if  the  question  of  repugnancy  with  the  Con- 
stitution, laAvs,  or  treaties  of  the  United  States,  was  raised 
and  decided  in  the  state  court  in  favor  of  the  validity  of  the 
state  hiw  or  autliority,  the  decision  may  be  reviewed  in  the 
Supreme  Court  of  the  United  States,  although  there  is  in 
fact  no  such  repugnancy. 

§  235.  Thus,  where,  in  an  action  of  ejectment,  the  Su- 
preme Court  of  Pennsylvania  had  decided  that  the  relation 
of  landlord  and  tenant  could  not  exist  between  persons 
holding  under  a  Connecticut  title,  and,  consequently,  that 
the  defendant  could  set  up  a  title  as  against  the  plaintiff; 
and  the  legislature  of  Pennsylvania  afterwards  passed  an 
act,  declaring  that  "  the  relation  of  landlord  and  tenant 
shall  exist  and  be  held  as  fully  and  effectually  between  Con- 
necticut settlers  and  Pennsylvania  claimants,  as  between 
other  citizens  of  this  commonwealth,  on  the  trial  of  any 
cause  now  pending,  or  hereafter  to  be  brought  within  this 
commonwealth,  any  law  or  usage  to  the  contrary  notwith- 
standing ;"  and,  on  the  revival  of  the  cause  in  the  state 
court,  it  was  objected  that  the  act  of  the  legislature  im- 
paired the  obligation  of  a  contract,  the  defendant's  title 
having  been  derived  from  the  state  itself ;  but  the  court  held 
that  the  act  Avas  constitutional  and  binding,  and  that  it 
altered  the  law  as  previously  declared  ; — the  Supreme  Court 
of  the  United  States  retained  jurisdiction  of  a  writ  of  error, 
because  it  sufficiently  appeared  from  the  record,  that  the 
question  of  repugnancy  between  the  statute  of  the  state  and 
the  Constitution  of  the  United  States,  arose  and  was  decided, 
although  when  they  came  to  the  merits  of  this  question,  they 
held  that  there  was  no  such  repugnancy.' 

'  Satterlee  v.  Mathewson,  2  Peters,  380,  407,  408,  409.  See  also 
Jackson  v.  Lampbire,  3  Peters,  280;  Mills  v.  St.  Clair  County,  8 
Howard,  509. 
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§  236.  The  question  which  gives  jurisdiction  to  the  Su- 
preme Court  of  the  United  States,  in  cases  where  the  validity 
of  state  laws  is  involved,  being  the  precise  question  of  a 
conflict  between  the  law,  as  sustained  by  the  decision  of  the 
state  court,  and  some  provision  of  the  Constitution,  laws  or 
treaties,  of  the  United  States,  it  is  necessary  to  distinguish 
that  question  from  all  others.  A  state  law  may  violate  the 
provisions  of  a  state  constitution,  or  it  may  be  retrospective, 
or  it  may  be  an  abuse  of  authority,  or  oppressive  or  arbitrary ; 
but  unjess  it  violates  some  provision  of  the  Constitution  of 
the  United  States,  or  conflicts  with  some  constitutional  Act 
of  Congress,  the  decision  of  the  state  court  cannot  be  re- 
vicAved  in  the  Supreme  Court  of  the  United  States  on  writ 
of  error.  It  is  true,  as  we  have  just  seen,  that  if  the  question 
appears,  by  fair  and  necessary  intendment  of  the  record,  to 
have  been  raised  and  decided,  the  party  against  whom  judg- 
ment has  been  given  by  the  state  court,  has  a  right  to  bring 
the  merits  into  the  Supreme  Court  of  the  United  States,  and 
to  be  there  heard  upon  the  supposed  conflict  between  the 
state  law  and  the  Constitution,  laws,  or  treaties  of  the  United 
States.  But  whether  the  cause  will  be  dismissed  upon  the 
preliminary  question  of  jurisdiction,  or  whether  the  court 
will  proceed  to  examine  the  merits  and  determine  the  ques- 
tion of  such  conflict,  and  so  reverse  or  affirm  the  judgment 
of  the  state  court,  must  depend  upon  the  question  exhibited  by 
the  record,  and  the  real  question  involved.  In  general,  if  the 
record  shows  that  the  question  of  a  conflict  between  the  state 
law  and  a  provision  of  the  Constitution,  laws,  or  treaties,  was 
raised  and  passed  upon  by  the  state  court,  although  the 
actual  merits  may  involve  some  other  question,  and  not  this, 
jurisdiction  will  be  so  far  taken  as  to  examine  the  merits,  and 
to  show  that  the  question  on  which  the  case  turns  is  not  one 
of  which  the  Judiciary  Act  gives  cognizance  to  the  Supreme 
Court  of  the  United  States.  If  the  record  does  not  show 
that  the  question  contemplated  by  the  statute  was  raised  or 
decided,  or  shows  that  some  other  question  is  the  sole  question 
involved,  the  cause  will  be  dismissed  for  want  of  jmisdiction. 

20 
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It  is  important,  therefore,  to  examine  the  decisions  which 
establish  and  illustrate  the  line  of  demarcation  between  the 
question  which  the  statute  makes  the  ground  of  a  Avrit  of 
error,  in  this  class  of  cases,  and. all  other  questions. 

§  237.  Thus,  whether  a  state  law  impairs  the  obligation 
of  a  contract,  is  a  question  which  depends  upon  the  fact  of 
their  being  a  contract,  within  the  meaning  of  that  clause  of 
the  Constitution  of  the  United  States  which  forbids  the 
passing  of  laws  impairing  the  obligation  of  contracts,  and 
upon  the  inquiry  whether  the  state  law  impairs  its  obligation, 
in  the  sense  of  the  Constitution.  It  will  not  be  an  irrelevant 
digression,  but,  on  the  contrary,  will  tend  to  illustrate  the 
true  nature  of  the  question  which  gives  jurisdiction  to  the 
Supreme  Court  of  the  United  States  in  this  class  of  cases, 
if  we  here  examine  the  doctrine  on  this  subject,  in  detail. 

§  238.  What  contracts  arc  within  the  meaning  of  this 
clause  of  the  Constitution,  is  a  question  that  has  been  much 
discussed.  Contracts,  as  a  general  term,  embrace  all  com- 
pacts between  two  or  more  parties,  and  include  those  which 
are  executed,  as  well  as  those  which  are  executory ;  and 
unless  there  is  something  in  the  general  purposes  of  this  pro- 
vision of  the  Constitution,  from  which  a  narrower  meaning 
of  the  term,  as  used  in  this  clause,  is  to  be  inferred,  its  con- 
struction in  this  connexion  should  be  as  broad  as  its  general 
import.  One  of  the  earliest  questions  which  arose  under  this 
provision  was,  whether  the  grant  of  a  state  is  a  contract,  the 
inviolability  of  which  was  intended  to  be  secured ;  and  it  was 
settled,  upon  great  consideration,  that  a  grant,  being  a  con- 
tract executed,  the  obligation  of  which  still  continues,  and 
the  terms  of  the  Constitution  admitting  of  no  distinction 
between  the  contracts  of  a  state  and  those  of  an  individual, 
the  grant  of  a  state  was  clearly  within  the  inhibition.^     The 

'  Fletcher  v.  Peck,  6  Cranch,  87,  135.  The  reasoning  of  the  court 
(by  Marshall,  Ch.  Justice)  upon  this  question,  was  as  follows  :  "  When, 
then,  a  law  is  in  its  nature  a  contract,  when  absolute  rights  have  vested 
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case  in  which  tliis  important  principle  was  settled,  was  that 
of  a  grant  by  the  State  of  Georgia  of  certain  lands,  and  the 

under  that  contract,  a  repeal  of  the  law  cannot  devest  those  rights,  and 
the  act  of  annulling  them,  if  legitimate,  is  rendered  so  by  a  power 
applicable  to  the  case  of  every  individual  in  the  community. 

"  It  may  well  be  doubted  whether  the  nature  of  society  and  of  govern- 
ment does  not  prescribe  some  limits  to  the  legislative  power  ;  and,  if 
any  be  prescribed,  where  are  they  to  be  found,  if  the  property  of  an 
individual,  fairly  and  honestly  acquired,  may  be  seized  without  compen- 
sation ? 

"  To  the  legislature  all  legislative  power  is  granted  ;  but  the  question, 
whether  the  act  of  transferring  the  property  of  an  individual  to  the 
public  be  in  the  nature  of  the  legislative  power,  is  well  worthy  of  serious 
reflection. 

"  It  is  the  peculiar  province  of  the  legislature  to  prescribe  general 
rules  for  the  government  of  society ;  the  application  of  those  rules  to 
individuals  in  society  would  seem  to  be  the  duty  of  other  departments^ 
How  far  the  power  of  giving  the  law  may  involve  every  other  power, 
in  cases  where  the  Constitution  is  silent,  never  has  been,  and,  perhaps, 
never  can  be,  definitely  stated. 

"  The  validity  of  this  rescinding  Act,  then,  might  well  be  doubted, 
were  Georgia  a  single  sovereign  power.  But  Georgia  cannot  be  viewed 
as  a  single,  unconnected,  sovereign  power,  on  whose  legislature  no  other 
restrictions  are  imposed  than  may  be  found  in  its  own  Constitution.  She 
is  a  part  of  a  large  empire  ;  she  is  a  member  of  the  American  Union  ; 
and  that  Union  has  a  Constitution  the  supremacy  of  which  all  acknow- 
ledge, and  which  imposes  limits  to  the  legislatures  of  the  several  states, 
which  none  claim  a  right  to  pass.  The  Constitution  of  the  United 
States  declares,  that  no  state  shall  pass  any  bill  of  attainder,  ex  post 
facto  law,  or  law  impairing  the  obligation  of  contracts.  Does  the  case 
now  under  consideration  come  within  the  prohibitory  section  of  the 
Constitution  ? 

"  In  considering  this  very  interesting  question,  we  immediately  ask 
ourselves,  what  is  a  contract  ?     Is  a  grant  a  contract  ? 

"  A  contract  is  a  compact  between  two  or  more  parties,  and  is  either 
executory  or  executed.  An  executory  contract  is  one  in  which  a  party 
binds  himself  to  do,  or  not  to  do,  a  particular  thing  ;  such  was  the  law 
under  which  the  conveyance  was  made  by  the  governor.  A  contract 
executed  is  one  in  which  the  object  of  contract  is  performed ;  and  this, 
says  Blackstone,  differs  in  nothing  from  a  grant.  The  contract  between 
Georgia  and  the  purchasers  was  executed  by  the  grant.  A  contract 
executed,  as  well  as  one  that  is  executory,  contains  obligations  binding 
on  the  parties.     A  grant,  in  its  own  nature,  amounts  to  an  extinguish- 
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violation  complained  of  -was  a  resumption  of  the  grant  by  a 
repeal  of  the  act.     It  was  soon  followed  by  a  case  where  the 

nioiit  of  the  right  of  the  grantor,  and  implies  a  contract  not  to  re-assert 
that  right.     A  party  is,  therefore,  always  estopped  by  his  own  grant. 

"  Since  then,  in  fact,  a  grant  is  a  contract  executed,  the  obligation  of 
which  still  continues  ;  and,  since  the  Constitution  uses  the  general  term 
contract,  without  distinguishing  between  those  which  are  executory  and 
those  which  are  executed,  it  must  be  construed  to  comprehend  the  latter 
as  well  as  the  former.  A  law,  annulling  conveyance  between  indivi- 
duals, and  declaring  that  the  grantors  should  stand  seised  of  their 
former  estates,  notwithstanding  these  grants,  would  be  as  repugnant  to 
the  Constitution  as  a  law  discharging  the  vendors  of  property  from  the 
obligation  of  executing  their  contracts  by  conveyances.  It  would  be 
strange  if  a  contract  to  convey  was  secured  by  the  Constitution,  while 
an  absolute  conveyance  remained  unprotected. 

"  If,  under  a  fair  construction  of  the  Constitution,  grants  arc  compre- 
hended under  the  term  contracts,  is  a  grant  from  the  state  excluded 
from  the  operation  of  the  provision  ?  Is  the  clause  to  be  considered  as 
inhibiting  the  state  from  impairing  the  obligation  of  contracts  between 
two  individuals,  but  as  excluding  from  that  inhibition  contracts  made 
with  itself? 

"  The  words  themselves  contain  no  such  distinction.  They  are 
general,  and  are  applicable  to  contracts  of  every  description.  If  .con- 
tracts made  with  the  state  are  to  be  exempted  from  their  operation,  the 
exception  must  arise  from  the  character  of  the  contracting  party,  not 
from  the  words  which  are  employed. 

"  Whatever  respect  might  have  been  felt  for  the  state  sovereignties,  it 
is  not  to  be  disguised  that  the  framers  of  the  Constitution  viewed,  with 
some  apprehension,  the  violent  acts  which  might  grow  out  of  the  feel- 
ings of  the  moment;  and  that  the  people  of  the  United  States,  in 
adopting  that  instrument,  have  manifested  a  determination  to  shield 
themselves  and  their  property  from  the  effects  of  those  sudden  and 
strong  passions  to  which  men  are  exposed.  The  restrictions  on  the 
legislative  power  of  the  states  arc  obviously  founded  in  this  sentiment ; 
and  the  Constitution  of  the  United  States  contains  what  may  be  deemed 
a  bill  of  rights  for  the  people  of  each  state. 

"  No  state  shall  pass  any  bill  of  attainder,  ex  post  facto  law,  or  law 
impairing  the  obligation  of  contracts. 

"  A  bill  of  attainder  may  affect  tlie  life  of  an  individual,  or  may  con- 
fiscate his  property,  or  may  do  both. 

"  In  this  form  the  power  of  the  legislature  over  the  lives  and  fortunes 
of  individuals  is  expressly  restrained.  What  motive,  then,  for  implying, 
in  words  which  import  a  general  i)rohibilion  to  impair  the  obligation  of 
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State  of  New  Jersey  had  passed  an  act,  by  which  certain 
lands,  directed  to  be  purchased  for  the  use  of  an  Indian 

contracts,  an  exception  in  favor  of  the  right  to  impair  the  obligation  of 
those  contracts  into  which  the  state  may  enter  ? 

"  The  state  legislatures  can  pass  no  ex  iwst  facto  law.  An  ex  jmst 
facto  law  is  one  which  renders  an  act  punishable  in  a  manner  in  which 
it  was  not  punishable  when  it  was  committed.  Such  a  law  may  inflict 
penalties  on  the  person,  or  may  inflict  pecuniary  penalties  which  swell 
the  public  treasury.  The  legislature  is  then  prohibited  from  passing  a 
law  by  which  a  man's  estate,  or  any  part  of  it,  shall  be  seized  for  a 
crime  which  was  not  declared,  by  some  previous  law,  to  render  him 
liable  to  that  punishment.  Why,  then,  should  violence  be  done  to  the 
natural  meaning  of  words  for  the  purpose  of  leaving  to  the  legislature 
the  power  of  seizing,  for  public  use,  the  estate  of  an  individual  in  the 
form  of  a  law,  annulling  the  title  by  which  he  holds  that  estate  ?  The 
court  can  perceive  no  sufficient  grounds  for  making  this  distinction. 
This  rescinding  act  would  have  the  effect  of  an  ex  post  facto  law.  It 
forfeits  the  estate  of  Fletcher  for  a  crime  not  committed  by  himself,  but 
by  those  from  whom  he  purchased.  This  cannot  be  effected  m  the  form 
of  an  ex  post  facto  law,  or  bill  of  attainder.  Why,  then,  is  it  allowable 
in  the  form  of  a  law  annulling  the  original  grant  ? 

"  The  argument  in  favor  of  presuming  an  intention  to  except  a  case, 
not  excepted  by  the  words  of  the  Constitution,  is  susceptible  of  some 
illustration  from  a  principle  originally  ingrafted  in  that  instrument, 
though  no  longer  a  part  of  it.  The  Constitution,  as  passed,  gave  the 
courts  of  the  United  States  jurisdiction  in  suits  brought  against  indivi- 
dual states.  A  state,  then,  which  violated  its  own  contract  was  suable 
in  the  courts  of  the  United  States  for  that  violation.  Would  it  have 
been  a  defence  in  such  a  suit  to  say  that  the  state  had  passed  a  law 
absolving  itself  from  the  contract  ?  It  is  scarcely  to  be  conceived  that 
such  a  defence  could  be  set  up.  And  yet,  if  a  state  is  neither  restrained 
by  the  general  principles  of  our  political  institutions,  nor  by  the  words 
of  the  Constitution,  from  impairing  the  obligation  of  its  own  contracts, 
such  a  defence  would  be  a  valid  one.  This  feature  is  no  longer  found  in 
the  Constitution ;  but  it  aids  in  the  construction  of  those  clauses  with 
which  it  was  originally  associated. 

"  It  is,  then,  the  unanimous  opinion  of  the  coi;rt,  that,  in  this  case,  the 
estate  having  passed  into  the  hands  of  a  purchaser  for  a  valuable  con- 
sideration, without  notice,  the  State  of  Georgia  was  restrained,  either  by 
general  principles  which  are  common  to  our  free  institutions,  or  by  the 
particular  provisions  of  the  Constitution  of  the  United  States,  from 
passing  a  law  whereby  the  estate  of  the  plaintiff  in  the  premises  so 
'purchased  could  be  constitutionally  and  legally  impaired,  and  rendered 
null  and  void." 
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tribe,  were  declared  to  be  for  ever  exempted  from  taxation. 
After  enjoying  the  lands  for  a  time,  the  Indians  applied  for 
and  obtained  an  act  giving  them  leave  to  sell  the  lands,  but 
the  privilege  of  exemption  from  taxation  remained  unre- 
pealed. The  state  afterwards  undertook  to  tax  the  lands  in 
the  hands  of  the  grantees  of  the  Indian  title.  The  Supreme 
Court  of  the  United  States  held  that  the  original  grant  was 
a  contract,  of  whicli  the  exemption  from  taxation  was  an 
essential  feature,  and  that  a  law  which  annulled  it  impaired 
the  obligation  of  tlic  contract.^  In  a  subsequent  case,  it  was 
licld,  iipon  very  full  consideration,  tliat  the  prohibition  of 
the  Constitution  embraces  all  contracts,  executed  or  exe- 
cutory, between  private  individuals,  or  a  state  and  individuals, 
or  corporations,  or  between  the  states  themselves.^  It  ex- 
tends also  to  contracts  between  a  state  and  the  United 
States.^ 

§  239.  But  the  question  whether  a  charter,  or  act  of  incor- 
poration, constitutes  a  contract  between  the  state  and  the 
corporators,  within  the  meaning  of  this  clause  of  the  Consti- 
tution, was  one  of  greater  difficulty,  and  its  discussion  has 
greatly  developed  the  operation  of  this  provision.  The  great 
questions  of  what  charters  or  acts  of  incorporation  are  to  be 
deemed  contracts,  within  the  sense  of  this  provision,  and 
whether  it  embraces  any  other  contracts  than  those  which 
respect  property,  or  some  object  of  value,  and  confer  rights 
which  may  be  asserted  in  a  court  of  justice,  arose  in  the  case 
of  Dartmouth  College  v.  Woodward,  where  the  legislature  of 
New  Hampshire  undertook  to  alter  tlie  ancient  charter  of 
the  college,  by  increasing  the  number  of  its  trustees,  giving 
the  appointment  of  the  additional  members  to  the  executive 
of  the  state,  and  adding  a  board  of  overseers.     The  doc- 

'  State  of  New  Jersey  v.  Wilson,  7  Cranch,  lG-1.  See  also  Terret  v. 
Taylor,  9  Cranch,  as  to  the  irrevocable  character  of  a  legislative  grant. 

2  Green  v.  Biddle,  8  Wheaton,  1,  90,  94. 

3  Neil  et  al.  v.  The  State  of  Ohio,  3  Howard,  720;  Searight  i-.  Stokes, 
Ibid.  151. 
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trines  established  by  this  case  are  that  a  charter,  or  act  of 
incorporation,  which  is  a  grant  of  political  power,  or  which 
creates  a  civil  institution,  to  be  employed  in  the  adminis- 
tration of  the  government,  or  which  makes  the  funds  of  a 
college  public  property,  or  gives  the  state  alone,  as  a  govern- 
ment, an  interest  in  its  administration,  does  not  constitute  a 
contract,  within  the  meaning  of  this  prohibition  of  the  Con- 
stitution ;  but  a  charter  or  act  creating  a  private  eleemosynary 
corporation,  endowed  with  a  capacity  to  take  property  for 
objects  unconnected  with  government,  and  deriving  its  funds 
from  individuals,  who  have  stipulated  for  the  future  dispo- 
sition and  management  of  those  funds  in  a  manner  prescribed 
by  themselves,  constitutes  a  contract  between  the  government 
and  the  corporators,  that  may  be  impaired  by  subsequent 
interference  ;  and  the  fact  that  the  property  is  vested  by  the 
donors  in  trustees,  for  the  promotion  of  religion  and  edu- 
cation, for  the  benefit  of  persons  who  are  perpetually 
changing,  though  the  objects  remain  the  same,  creates  no 
exception  which  can  take  the  case  out  of  the  prohibition. 
The  general  proposition  that  those  contracts  only  are  pro- 
tected by  the  Constitution,  a  beneficial  interest  in  which  is 
vested  in  the  party  who  appears  in  court  to  assert  that  inte- 
rest, was  neither  affirmed  nor  denied  by  the  court.  They  did 
not  consider  it  clear  that  the  trustees  in  this  case  had  not 
such  a  beneficial  interest  in  themselves ;  but  upon  general 
principles,  they  held  that  in  private  eleemosynary  institutions, 
the  body  corporate,  as  possessing  the  whole  legal  and  equi- 
table interest,  and  completely  representing  the  donors,  for 
the  purpose  of  executing  the  trust,  have  rights  under  a  con- 
tract which  are  protected  by  the  Constitution.  The  violation 
of  this  contract,  in  the  present  case,  consisted  in  placing  the 
funds,  which  had  been  put  by  the  donors  into  the  hands  of 
trustees  named  in  the  charter,  and  empowered  by  it  to  per- 
petuate themselves,  under  the  control  of  the  government  of 
the  state.-^  The  following  is  the  reasoning  of  Chief  Justice 
Marshall  in  this  celebrated  case : 

'  Dartmouth  College  v.  Woodward,  4  Wheaton,  518,  624. 
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"It  can  rc(|uirc  no  argument  to  prove  that  tlie  circum- 
stances of  this  case  constitute  a  contract.  An  apphcation 
is  made  to  the  crown  for  a  charter  to  incorporate  a  religious 
and  literary  institution.  In  the  application  it  is  stated  that 
large  contributions  have  been  made  for  the  object,  which  will 
be  conferred  on  the  corporation  as  soon  as  it  shall  be  created. 
The  charter  is  granted,  and  on  its  faith  the  property  is  con- 
veyed. Surely  in  this  transaction  every  ingredient  of  a 
complete  and  legitimate  contract  is  to  be  found. 

"The  points  for  consideration  are, 

"1.  Is  this  contract  protected  by  the  Constitution  of  the 
United  States  ? 

"  2.  Is  it  impaired  by  the  acts  under  which  the  defendant 
holds? 

"1.  On  the  first  point  it  has  been  argued  that  the  word 
'contract,'  in  its  broadest  sense,  w^ould  comprehend  the  poli- 
tical relations  between  the  government  and  its  citizens, 
would  extend  to  offices  held  within  a  state  for  state  pur- 
poses, and  to  many  of  those  laws  concerning  civil  institu- 
tions, which  must  change  with  circumstances,  and  be  modified 
by  ordinary  legislation,  which  deeply  concern  the  public, 
and  which,  to  preserve  good  government,  the  public  judg- 
ment must  control.  That  even  marriage  is  a  contract,  and 
its  obligations  are  affected  by  the  laws  respecting  divorces. 
That  the  clause  in  the  Constitution,  if  construed  in  its 
greatest  latitude,  Avould  prohibit  these  laws.  Taken  in  its 
broad,  unlimited  sense,  the  clause  Avould  be  an  unprofitable 
and  vexatious  interference  with  the  internal  concerns  of  a 
state,  Avould  unnecessarily  and  unwisely  embarrass  its  legis- 
lation, and  render  immutal)le  those  civil  institutions  which  are 
established  for  purposes  of  internal  government,  and  which,  to 
subserve  those  purposes,  ought  to  vary  with  varying  circum- 
stances. That  as  the  framers  of  the  Constitution  could 
never  have  intended  to  insert  in  that  instrument  a  provision 
so  unnecessary,  so  mischievous,  and  so  repugnant  to  its 
general  spirit,  the  term  '■contract'  must  be  understood  in  a 
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more  limited  sense.  That  it  must  be  understood  as  intended 
to  guard  against  a  power  of  at  least  doubtful  utility,  the 
abuse  of  which  had  been  extensively  felt ;  and  to  restrain  the 
legislature  in  future  from  violating  the  right  to  property. 
That  anterior  to  the  formation  of  the  Constitution,  a  course 
of  legislation  had  prevailed  in  many,  if  not  in  all,  of  the 
states,  which  weakened  the  confidence  of  man  in  man,  and 
embarrassed  all  transactions  between  individuals,  by  dispens- 
ing with  a  faithful  performance  of  engagements.  To  correct 
this  mischief,  by  restraining  the  power  which  produced  it, 
the  state  legislatures  were  forbidden  '  to  pass  any  law  im- 
pairing the  obligation  of  contracts,'  that  is,  of  contracts 
respecting  property,  under  Avhich  some  individual  could 
claim  a  right  to  something  beneficial  to  himself;  and  that 
since  the  clause  in  the  Constitution  must,  in  construction, 
receive  some  limitation,  it  may  be  confined,  and  ought  to  be 
confined,  to  cases  of  this  description — to  cases  within  the 
mischief  it  was  intended  to  remedy. 

"The  general  correctness  of  these  observations  cannot  be 
controverted.  That  the  framers  of  the  Constitution  did  not 
intend  to  restrain  the  states  in  the  regulation  of  their  civil 
institutions,  adopted  for  internal  government,  and  that  the 
instrument  they  have  given  us  is  not  so  construed,  may  be 
admitted.  The  provision  of  the  Constitution  never  has  been 
understood  to  embrace  other  contracts  than  those  which  re- 
spect property,  or  some  object  of  value,  and  confer  rights 
which  may  be  asserted  in  a  court  of  justice.  It  never  has 
been  understood  to  restrict  the  general  right  of  the  legisla- 
ture to  legislate  on  the  subject  of  divorces.  Those  acts 
enable  some  tribunal,  not  to  impair  a  marriage  contract,  but 
to  liberate  one  of  the  parties,  because  it  has  been  broken  by 
the  other.  When  any  state  legislature  shall  pass  an  act 
annulling  all  marriage  contracts,  or  allowing  either  party  to 
annul  it  without  the  consent  of  the  other,  it  will  be  time 
enough  to  inquire  whether  such  an  act  be  constitutional. 

"  The  parties  in  this  case  differ  less  on  general  principles, 


314        JURISDICTION    AND    PRACTICE    OF    SUPREME    COURT. 

less  on  the  true  construction  of  the  Constitution  in  the  ab- 
stract, than  on  the  application  of  those  principles  to  the  case, 
and  on  the  true  construction  of  the  charter  of  1769.  This  is 
the  point  on  which  the  cause  essentially  depends.  If  the  act  of 
incorporation  be  a  grant  of  political  power,  if  it  create  a  civil 
institution  to  be  employed  in  the  administration  of  the  go- 
vernment, or  if  the  funds  of  the  college  be  public  property, 
or  if  the  State  of  New  Hampshire,  as  a  government,  be  alone 
interested  in  its  transactions,  the  subject  is  one  in  which  the 
legislature  of  the  state  may  act  according  to  its  own  judg- 
ment, unrestrained  by  any  limitation  of  its  power  imposed 
by  the  Constitution  of  the  United  States. 

"But,  if  this  be  a  private  eleemosynary  institution,  en- 
dowed with  a  capacity  to  take  property  for  objects  uncon- 
nected with  government,  whose  funds  are  bestowed  by  indi- 
viduals on  the  faith  of  the  charter ;  if  the  owners  have 
stipulated  for  the  future  disposition  and  management  of  those 
funds  in  the  manner  prcscri'bed  by  themselves,  there  may  be 
more  difficulty  in  the  case,  although  neither  the  persons  who 
have  made  these  stipulations,  nor  those  for  whose  benefit 
they  were  made,  should  be  parties  to  the  cause.  Those  who 
are  no  longer  interested  in  the  property  may  yet  retain  such 
an  interest  in  the  preservation  of  tlieir  own  arrangements  as 
to  have  a  right  to  insist  that  tlicsc  arrangements  shall  be 
held  sacred.  Or,  if  they  have  themselves  disappeared,  it 
becomes  a  subject  of  serious  and  anxious  inipiiry,  whether 
those  wliom  they  have  legally  empowered  to  represent  them 
for  ever,  may  not  assert  all  the  rights  which  they  possessed 
while  in  being ;  whether,  if  they  be  without  personal  repre- 
sentatives who  may  feel  injured  by  a  violatioaof  the  compact, 
the  trustees  be  not  so  completely  their  representatives  in  the 
eye  of  the  law  as  to  stand  in  their  place,  not  only  as  respects 
the  government  of  the  college,  but  also  as  respects  the  main- 
tenance of  the  college  charter. 

"  It  becomes,  then,  the  duty  of  the  court  most  seriously 
to  examine  this  charter,  and  to  ascertain  its  true  character. 
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"  Froin  the  instrument  itself,  it  appears  that  about  the 
year  1754,  the  Rev.  Eleazcr  Wheelock  established,  at  his 
own  expense,  and  on  his  own  estate,  a  charity  school  for  the 
instruction  of  Indians  in  the  Christian  religion.  The  success 
of  this  institution  inspired  him  wdth  the  design  of  soliciting 
contributions  in  England  for  carrying  on  and  extending  his 
undertaking.  In  this  pious  work  he  employed  the  Rev. 
Nathaniel  Whittaker,  who,  by  virtue  of  a  power  of  attorney 
from  Dr.  Wheelock,  appointed  the  Earl  of  Dartmouth  and 
others  trustees  of  the  money  which  had  been,  and  should  be 
contributed,  which  appointment  Dr.  Wheelock  confirmed  by 
a  deed  of  trust  authorizing  the  trustees  to  fix  on  a  site  for  the 
college.  They  determined  to  establish  the  school  on  the  Con- 
necticut River,  in  the  western  part  of  New  Hampshire  ;  that 
situation  being  supposed  favorable  for  carrying  on  the  origi- 
nal design  among  the  Indians,  and  also  for  promoting  learn- 
ing among  the  English,  and  the  proprietors  in  the  neighbor- 
hood having  made  large  oflfers  ofland,  on  condition  that  the 
college  should  there  be  placed.  Dr.  Wheelock  then  applied 
to  the  crown  for  an  act  of  incorporation,  and  represented  the 
expediency  of  appointing  those  whom  he  had  by  his  last  will 
named  as  trustees  in  America,  to  be  members  of  the  pro- 
posed corporation.  'In  consideration  of  the  premises,'  'for 
the  education  and  instruction  of  the  youth  of  the  Indian 
tribes,'  &c.,  '  and  also  of  English  youth,  and  any  others,'  the 
charter  was  granted,  and  the  trustees  of  Dartmouth  College 
were  by  that  name  created  a  body  corporate,  with  power, 
for  the  use  of  the  said  college,  to  acquire  real  and  personal 
property,  and  to  pay  the  president,  tutors,  and  other  ofScers 
of  the  college,  such  salaries  as  they  shall  allow.  The 
charter  proceeds  to  appoint  Eleazer  Wheelock,  '  the  founder 
of  said  college,'  president  thereof,  with  power,  by  his  last 
will,  to  appoint  a  successor,  who  is  to  continue  in  office  until 
disapproved  by  the  trustees.  In  case  of  vacancy,  the  trus- 
tees may  appoint  a  president,  and  in  case  of  the  ceasing  of  a 
president,  the  senior  professor  or  tutor,  being  one  of  the 
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trustees,  shall  exercise  the  office,  until  an  appointment  shall 
be  made.  The  trustees  have  power  to  appoint  and  displace 
professors,  tutors,  and  other  officers,  and  to  supply  any 
vacancies  which  may  be  created  in  their  own  body,  by  death, 
resignation,  removal,  or  disability ;  and  also  to  make  orders, 
ordinances,  and  laws,  for  the  government  of  the  college,  the 
same  not  being  repugnant  to  the  laws  of  Great  Britain,  or 
of  New  Hampshire,  and  not  excluding  any  person  on  ac- 
count of  his  speculative  sentiments  in  religion,  or  his  being 
of  a  religious  profession  different  from  that  of  the  trustees. 

"  This  charter  was  accepted,  and  the  property,  both  real 
and  personal,  which  had  been  contributed  for  the  benefit  of 
the  college,  was  conveyed  to,  and  vested  in,  the  corporate 
body. 

"  From  this  brief  review  of  the  most  essential  parts  of  the 
charter,  it  is  apparent  that  the  funds  of  the  college  consisted 
entirely  of  private  donations.  It  is,  perhaps,  not  very  im- 
portant who  w^erc  the  donoVs.  The  probability  is,  that  the 
Earl  of  Dartmouth  and  the  other  trustees  in  England,  were, 
in  fact,  the  largest  contributors.  Yet  the  legal  conclusion, 
from  the  facts  recited  in  the  charter,  would  probably  be,  that 
Dr.  "Wheelock  was  the  founder  of  the  college. 

"The  origin  of  the  institution  was,  undoubtedly,  the  Indian 
charity  school,  established  by  Dr.  Wheelock  at  his  own  ex- 
pense. It  was  at  his  instance,  and  to  enlarge  this  school, 
that  contributions  Avere  solicited  in  England.  The  person 
soliciting  these  contributions  was  his  agent,  and  the  trustees, 
who  received  the  money,  were  appointed  by,  and  act  under, 
his  authority.  It  is  not  too  much  to  say,  that  the  funds 
were  obtained  by  him,  in  trust,  to  be  applied  by  him  to  the 
purposes  of  his  enlarged  school.  The  charter  of  incorpora- 
tion was  granted  at  his  instance.  The  persons  named  by 
him  in  his  last  will,  as  the  trustees  of  his  charity  school,  com- 
pose a  part  of  tlic  corporation,  and  he  is  declared  to  be  the 
founder  of  the  college,  and  its  president  for  life.  Were  the 
inquiry  material,  we  should  feel  some  hesitation  in  saying 
that  Dr.  Wheelock  was  not,  in  law,  to  be  considered  as  the 


APPELLATE   JURISDICTION.  317 

founder  of  this  institution,  and  as  possessing  all  the  rights 
appertaining  to  that  character.  But,  be  this  as  it  may, 
Dartmouth  College  is  really  endowed  by  private  individuals, 
•who  have  bestowed  their  funds  for  the  propagation  of  the 
Christian  religion  among  the  Indians,  and  for  the  promotion 
of  piety  and  learning  generally.  From  these  funds  the 
salaries  of  the  tutors  are  drawn,  and  these  salaries  lessen 
the  expense  of  education  to  the  students.  It  is,  then,  an 
eleemosynary,  and,  as  far  as  respects  its  funds,  a  private 
corporation. 

"  Do  its  objects  stamp  on  it  a  diiferent  character  ?  Are 
the  trustees  and  professors  public  officers,  invested  with  any 
portion  of  political  power,  partaking  in  any  degree  in  the 
administration  of  civil  government,  and  performing  duties 
which  flow  from  the  sovereign  authority  ? 

"  That  education  is  an  object  of  national  concern,  and  a 
proper  subject  of  legislation,  all  admit.  That  there  may  be 
an  institution  founded  by  goverhment,  and  placed  entirely 
under  its  immediate  control,  the  officers  of  which  would  be 
public  officers,  amenable  exclusively  to  government,  none 
will  deny.  But  is  Dartmouth  College  such  an  institution  ? 
Is  education  altogether  in  the  hands  of  government  ?  Does 
every  teacher  of  youth  become  a  public  officer,  and  do  dona- 
tions for  the  purpose  of  education  necessarily  become  public 
property,  so  far  that  the  will  of  the  legislature,  not  the  will 
of  the  donor,  becomes  the  law  of  the  donation  ?  These 
questions  are  of  serious  moment  to  society,  and  deserve  to 
be  well  considered. 

"  Dr.  Wheelock,  as  the  keeper  of  his  charity  school,  in- 
structing the  Indians  in  the  art  of  reading,  and  in  our  holy 
religion,  sustaining  them  at  his  own  expense,  and  on  the 
voluntary  contributions  of  the  charitable,  could  scarcely  be 
considered  as  a  public  officer,  exercising  any  portion  of  those 
duties  which  belong  to  government ;  nor  could  the  legislature 
have  supposed  that  his  private  funds,  or  those  given  by  others, 
were  subject  to  legislative  management,  because  they  were 
applied  to  purposes  of  education.     When,  afterwards,  his 
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school  was  enlarged,  and  the  liberal  contributions  made  in 
Enf^land  and  in  America  enabled  him  to  extend  his  cares  to 
the  education  of  the  youth  of  his  own  country,  no  change  was 
wrought  in  his  own  character,  or  in  the  nature  of  his  duties. 
Had  he  employed  assistant  tutors  with  the  funds  contributed 
by  others,  or  had  the  trustees  in  England  established  a 
school  with  Dr.  Wheelock  as  its  head,  and  paid  salaries  to 
him  and  his  assistants,  they  Avould  still  have  been  private 
tutors ;  and  the  fact,  that  they  were  employed  in  the  educa- 
tion of  youth,  could  not  have  converted  them  into  public 
officers,  concerned  in  the  administration  of  public  duties,  or 
have  given  the  legislature  a  right  to  interfere  in  the  manage- 
ment of  the  fund.  The  trustees,  in  whose  care  that  fund  was 
placed  by  the  contributors,  would  have  been  permitted  to 
execute  this  trust  uncontrolled  by  legislative  authority. 
Whence,  then,  can  be  derived  the  idea  tluit  Dartmouth  Col- 
lege has  become  a  public  institution,  and  its  trustees  public 
officers,  exercising  powers  conferred  by  the  public  for  public 
objects  ?  Not  from  the  source  whence  its  funds  were  drawn; 
for  its  foundation  is  purely  private  and  eleemosynary.  Not 
from  the  application  of  those  funds  ;  for  money  may  be  given 
for  education,  and  the  persons  receiving  it  do  not,  by  being 
employed  in  the  education  of  youth,  become  members  of  the 
civil  government.  Is  it  from  the  act  of  incorporation  ?  Let 
this  subject  be  considered.  A  corporation  is  an  artificial 
being,  invisible,  intangible,  and  existing  only  in  the  contem- 
plation of  law.  Being  the  mere  creature  of  law,  it  possesses 
only  those  properties  which  the  charter  of  its  creation  con- 
fers upon  it,  either  expressly,  or  as  incidental  to  its  existence. 
These  are  such  as  are  supposed  best  calculated  to  effect  the 
object  for  which  it  Avas  created.  Among  the  most  important 
are  immortality,  and,  if  the  expression  may  be  allowed,  indi- 
viduality ;  properties  by  which  a  perpetual  succession  of 
many  persons  are  considered  as  the  same,  and  may  act  as  a 
single  individual.  They  enable  a  corporation  to  manage  its 
own  affairs,  and  to  hold  property  without  the  perplexing  in- 
tricacies, the  hazardous  and  endless  necessities  of  perpetual 
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conveyances,  for  the  purpose  of  transmitting  it  from  hand  to 
hand.  It  is  chiefly  for  the  purpose  of  clothing  bodies  of  men 
in  succession  with  these  quahties  and  capacities  that  corpora- 
tions were  invented,  and  are  in  use.  By  these  means,  a 
perpetual  succession  of  individuals  are  capable  of  acting  for 
the  promotion  of  the  particular  object,  like  one  immortal 
being.  But  this  being  does  not  share  in  the  civil  govern- 
ment of  the  country,  unless  that  be  the  purpose  for  Avhich  it 
was  created.  Its  immortality  no  more  confers  on  it  political 
power,  or  a  political  character,  than  immortality  would  con- 
fer such  power  or  character  on  a  natural  person.  It  is  no 
more  a  state  instrument  than  a  natural  person  exercising  the 
same  powers  would  be.  If,  then,  a  natural  person,  employed 
by  individuals  in  the  education  of  youth,  or  for  the  govern- 
ment of  a  seminary  in  which  youth  is  educated,  would  not 
become  a  public  ofiicer,  or  be  considered  as  a  member  of  the 
civil  government,  how  is  it  that  this  artificial  being,  created 
by  law  for  the  purpose  of  being  employed  by  the  same  indi- 
viduals for  the  same  purposes,  should  become  a  part  of  the 
civil  government  of  the  country  ?  Is  it  because  its  existence, 
its  capacities,  its  powers,  are  given  by  law  ?  Because  the 
government  has  given  it  the  power  to  take  and  to  hold  pro- 
perty in  a  particular  form  and  for  particular  purposes,  has 
the  government  a  consequent  right  substantially  to  change 
that  form,  or  to  vary  the  purposes  to  which  the  property  is 
to  be  apphed  ?  This  principle  has  never  been  asserted  or 
recognised,  and  is  supported  by  no  authority.  Can  it  derive 
aid  from  reason  ? 

"  The  objects  for  which  a  corporation  is  created  are  uni- 
versally such  as  the  government  wishes  to  promote.  They 
are  deemed  beneficial  to  the  country ;  and  this  benefit  con- 
stitutes the  consideration,  and,  in  most  cases,  the  sole  con- 
sideration  of  the  grant.  In  most  eleemosynary  institutions, 
the  object  would  be  difiicult,  perhaps  unattainable,  without 
the  aid  of  a  charter  of  incorporation.  Charitable,  or  public- 
spirited  individuals,  desirous  of  making  permanent  appropri- 
ations for  charitable  or  other  useful  purposes,  find  it  impos- 
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sible  to  effect  their  design  securely,  and  certainly,  -witliout 
an  incorporating  act.  They  apply  to  the  government,  state 
their  beneficent  object,  and  offer  to  advance  the  money  neces- 
sary for  its  accomplishment,  provided  the  government  will 
confer  on  the  instrument  which  is  to  execute  their  design, 
the  capacity  to  execute  them.  The  proposition  is  considered 
and  approved.  The  benefit  to  the  public  is  considered  as  an 
ample  compensation  for  the  faculty  it  confers,  and  the  cor- 
poration is  created.  If  the  advantages  to  the  public  consti- 
tute a  full  compensation  for  the  faculty  it  gives,  there  can  be 
no  reason  for  exacting  a  further  compensation,  by  claiming 
a  right  to  exercise  over  this  artificial  being  a  po^yer  which 
changes  its  nature,  and  touches  the  fund,  for  the  security 
and  application  of  which  it  was  created.  There  can  be  no 
reason  for  implying  in  a  charter,  given  for  a  valuable  con- 
sideration, a  power  which  is  not  only  not  expressed,  but  is  in 
direct  contradiction  to  its  express  stipulations. 

"  From  the  fact,  then,  that  a  charter  of  incorporation  has 
been  granted,  nothing  can  bo  inferred  which  changes  the 
character  of  the  institution,  or  transfers  to  the  government 
any  new  poAver  over  it.  The  character  of  civil  institutions 
does  not  grow  out  of  their  incorporation,  but  out  of  the  man- 
ner in  which  they  are  formed,  and  the  objects  for  which  they 
are  created.  The  right  to  change  them  is  not  founded  on 
their  being  incorporated,  but  on  their  being  the  instruments 
of  government,  created  for  its  purposes.  The  same  institu- 
tions, created  for  the  same  objects,  though  not  incorporated, 
would  be  public  institutions,  and,  of  course,  be  controllable 
by  the  legislature.  The  incorporating  act  neither  gives  nor 
prevents  this  control.  Neither,  in  reason,  can  the  incorpo- 
rating act  change  the  character  of  a  private  eleemosynary 
institution. 

"We  arc  next  led  to  the  incpiiry,  for  whose  benefit  the 
property  given  to  Dartmouth  College  was  secured  ?  The 
counsel  for  the  defendant  have  insisted,  that  the  beneficial 
interest  is  in  the  people  of  New  Hampshire.  The  charter, 
after  reciting  the  preliminary  measures  which  had  been  taken, 
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and  the  application  for  an  act  of  incorporation,  proceeds 
thus :  '  Know  ye,  therefore,  that  we,  considering  the  pre- 
mises, and  being  willing  to  encourage  the  laudable  and  chari- 
table design  of  spreading  Christian  knoAvledge  among  the 
savages  of  our  American  wilderness,  and  also,  that  the  best 
means  of  education  be  established  in  our  province  of  New 
Hampshire,  for  the  benefit  of  said  province,  do,  of  our  special 
grace,'  &c.  Do  the  expressions  bestow  on  New  Hampshire 
any  exclusive  right  to  the  property  of  the  college,  any  ex- 
clusive interest  in  the  labors  of  the  professors  ?  Or  do  they 
merely  indicate  a  willingness  that  New  Hampshire  should 
enjoy  those  advantages  which  result  to  all  from  the  establish- 
ment of  a  seminary  of  learning  in  the  neighborhood  ?  On 
this  point  we  think  it  impossible  to  entertain  a  serious  doubt. 
The  words  themselves,  unexplained  by  the  context,  indicate, 
that  the  '  benefit  intended  for  the  province  '  is  that  which 
is  derived  from  '  establishing  the  best  means  of  education 
therein  ;'  that  is,  from  establishing  in  the  province  Dart- 
mouth College,  as  constituted  by  the  charter.  But,  if  these 
words,  considered  alone,  could  admit  of  doubt,  that  doubt 
is  completely  removed  by  an  inspection  of  the  entire  instru- 
ment. 

"The  particular  interests  of  New  Hampshire  never  entered 
into  the  minds  of  the  donors,  never  constituted  a  motive  for 
their  donation.  The  propagation  of  the  Christian  religion 
among  the  savages,  and  the  dissemination  of  useful  know- 
ledge among  the  youth  of  the  country,  were  the  avowed  and 
sole  objects  of  their  contributions.  In  these.  New  Hamp- 
shire would  participate  ;  but  nothing  particular  or  exclusive 
was  intended  for  her.  Even  the  site  of  the  college  was 
selected,  not  for  the  sake  of  New  Hampshire,  but  because  it 
was  'most  subservient  to  the  great  ends  in  view,'  and  be- 
cause liberal  donations  of  land  were  offered  by  the  proprie- 
tors, on  condition  that  the  institution  should  be  there  esta- 
blished. The  real  advantages  from  the  location  of  the  col- 
lege, are  perhaps,  not  less  considerable  to  those  on  the  west, 
than  to  those  on  the  east  side  of  Connecticut  River.      The 
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clause  which  constitutes  the  incorporation,  and  expresses  the 
objects  for  which  it  was  made,  declares  those  objects  to  be 
the  instruction  of  the  Indians,  '  and  also  of  English  youth, 
and  any  others.'  So  that  the  objects  of  the  contributors, 
and  the  incorporating  act,  were  the  same  ;  the  promotion  of 
Christianity,  and  of  education  generally,  not  the  interests  of 
New  Hampshire  particulai'ly. 

"From  this  review  of  the  charter,  it  appears,  that  Dart- 
mouth College  is  an  eleemosynary  institution,  incorporated 
for  the  purpose  of  perpetuating  the  application  of  the  bounty 
of  the  donors,  to  the  specified  objects  of  that  bounty ;  that 
its  trustees  or  governors  were  originally  named  by  the  foun- 
der, and  invested  with  the  power  of  perpetuating  themselves  ; 
that  they  are  not  public  officers,  nor  is  it  a  civil  institution, 
participating  in  the  administration  of  government ;  but  a 
charity  school,  or  a  seminary  of  education,  incorporated  for 
the  preservation  of  its  property,  and  the  perpetual  application 
of  that  property  to  the  objects  of  its  creation. 

"  Yet  a  question  remains  to  be  considered,  of  more  real 
difficulty,  on  which  more  doubt  has  been  entertained  than  on 
all  that  have  been  discussed.  The  founders  of  the  college, 
at  least  those  whose  contributions  were  in  money,  have 
parted  Avith  the  property  bestowed  upon  it,  and  their  repre- 
sentatives have  no  interest  in  that  property.  The  donors  of 
land  are  equally  without  interest,  so  long  as  the  corporation 
shall  exist.  Could  they  be  found,  they  are  unafiected  by 
any  alteration  in  its  constitution,  and  probably  regardless  of 
its  form,  or  even  of  its  existence.  The  students  are  fluctu- 
ating, and  no  individual  among  our  youth  has  a  vested  in- 
terest in  the  institution,  which  can  be  asserted  in  a  court  of 
justice.  Neither  the  founders  of  the  college,  nor  the  youth 
for  whose  benefit  it  was  founded,  complain  of  the  alteration 
made  in  its  charter,  or  think  themselves  injured  by  it.  The 
trustees  alone  complain,  and  the  trustees  have  no  beneficial 
interest  to  be  protected.  Can  this  be  such  a  contract  as  the 
Constitution  intended  to  withdraw  from  the  power  of  state 
legislation  ?     Contracts,  the  parties  to  which  have  a  vested 
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beneficial  interest,  and  those  only,  it  has  been  said,  are  the 
objects  about  which  the  Constitution  is  solicitous,  and  to 
which  its  protection  is  extended.  The  court  has  bestowed 
on  this  argument  the  most  deliberate  consideration,  and  the 
result  will  be  stated.  Dr.  Wheelock,  acting  for  himself,  and 
for  those  who,  at  his  solicitation,  had  made  contributions  to 
his  school,  applied  for  this  charter,  as  the  instrument  which 
should  enable  him,  and  them,  to  perpetuate  their  beneficent 
intention.  It  was  granted.  An  artificial,  immortal  being, 
was  created  by  the  crown,  capable  of  receiving  and  distri- 
buting for  ever,  according  to  the  will  of  the  donors,  the  dona- 
tions which  should  be  made  to  it.  On  this  being,  the  contri- 
butions which  had  been  collected  were  immediately  bestowed. 
These  gifts  were  made,  not  indeed  to  make  a  profit  for  the 
donors,  or  their  posterity,  but  for  something  in  their  opinion 
of  inestimable  value  ;  for  something  which  they  deemed  a 
full  equivalent  for  the  money  with  which  it  was  purchased. 
The  consideration  for  which  they  stipulated,  is  the  perpetual 
application  of  the  fund  to  its  object,  in  the  mode  prescribed 
by  themselves.  Their  descendants  may  take  no  interest  in 
the  preservation  of  this  consideration.  But  in  this  respect 
their  descendants  are  not  their  representatives.  They  are 
represented  by  the  corporation.  The  corporation  is  the 
assignee  of  their  rights,  stands  in  their  place,  and  distributes 
their  bounty,  as  they  would  themselves  have  distributed  it, 
had  they  been  immortal.  So  with  respect  to  the  students 
who  are  to  derive  learning  from  this  source.  The  corpora- 
tion is  a  trustee  for  them  also.  Their  potential  rights,  which, 
taken  distributively,  are  imperceptible,  amounting  collectively 
to  a  most  important  interest.  These  are,  in  the  aggregate, 
to  be  exercised,  asserted,  and  protected,  by  the  corporation. 
They  were  as  completely  out  of  the  donors,  at  the  instant  of 
their  being  vested  in  the  corporation,  and  as  incapable  of 
being  asserted  by  the  students,  as  at  present. 

"  According  to  the  theory  of  the  British  Constitution,  their 
Parliament  is  omnipotent.    To  annul  corporate  rights  might 
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give  a  shock  to  public  opinion,  which  that  govenimcnt  has 
chosen  to  avoid ;  but  its  power  is  not  questioned.  Had  Par- 
liament, immediately  after  the  emanation  of  this  charter,  and 
the  execution  of  those  conveyances  which  followed  it,  an- 
nulled the  instrument,  so  that  the  living  donors  could  have 
witnessed  the  di^^appointmcnt  of  their  hopes,  the  perfidy  of 
the  transaction  would  have  been  universally  acknowledged. 
Yet  then,  as  now,  the  donors  would  have  had  no  interest  in 
the  property ;  then,  as  now,  those  who  might  be  students 
would  have  had  no  rights  to  be  violated  ;  then,  as  now,  it 
might  be  said,  that  the  trustees,  in  whom  the  rights  of  all 
were  combined,  possessed  no  private,  individual  beneficial 
interest  in  the  property  confided  to  their  protection.  Yet 
the  contract  would  at  that  time  have  been  deemed  sacred  by 
all.  What  has  since  occurred  to  strip  it  of  its  inviolability  ? 
Circumstances  have  not  changed  it.  In  reason,  in  justice, 
and  in  law,  it  is  now  what  it  was  in  1769. 

"  This  is  plainly  a  contract  to  which  the  donors,  the  trus- 
tees, and  the  crown  (to  whose  rights  and  obligations  New 
Hampshire  succeeds),  were  the  original  parties.  It  is  a  con- 
tract made  on  a  valuable  consideration.  It  is  a  contract  for 
the  security  and  disposition  of  property.  It  is  a  contract, 
on  the  faith  of  which,  real  and  personal  estate  has  been  con- 
veyed to  the  corporation.  It  is  then  a  contract  within  the 
letter  of  the  Constitution,  and  within  its  spirit  also,  unless 
the  fact,  that  the  property  is  invested  by  the  donors  in  trus- 
tees for  the  promotion  of  religion  and  education,  for  the 
benefit  of  persons  Avho  are  perpetually  changing,  though  the 
objects  remain  the  same,  shall  create  a  particular  exception, 
taking  this  case  out  of  the  prohibition  contained  in  the  Con- 
stitution. 

"  It  is  more  than  possible,  that  the  preservation  of  rights 
of  this  description  was  not  particularly  in  the  view  of  the 
framers  of  the  Constitution,  when  the  clause  under  considera- 
tion Avas  introduced  into  that  iuhftrument.  It  is  probable, 
that  interferences  of  more  fre(j[ueut  recurrence,  to  which  the 
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temptation  was  stronger,  and  of  which  the  mischief  was  more 
extensive,  constituted  the  great  motive  for  imposing  this  re- 
striction on  the  state  legislatm-es.  But  although  a  particular 
and  a  rare  case  may  not,  in  itself,  be  of  sufficient  magnitude 
to  induce  a  rule,  yet  it  must  be  governed  by  the  rule,  when 
established,  unless  some  plain  and  strong  reason  for  exclud- 
ing it  can  be  given.  It  is  not  enough  to  say,  that  this  par- 
ticular case  was  not  in  the  mind  of  the  Convention,  when  the 
article  was  framed,  nor  of  the  American  people,  when  it  was 
adopted.  It  is  necessary  to  go  farther,  and  to  say  that,  had 
this  particular  case  been  suggested,  the  language  would  have 
been  so  varied,  as  to  exclude  it,  or  it  would  have  been  made 
a  special  exception.  The  case  being  within  the  words  of  the 
rule,  must  be  within  its  operation  likewise,  unless  there  be 
something  in  the  literal  construction  so  obviously  absurd,  or 
mischievous,  or  repugnant  to  the  general  spirit  of  the  instru- 
ment, as  to  justify  those  w^ho  expound  the  Constitution  in 
making  it  an  exception. 

"  On  what  safe  and  intelligible  ground  can  this  exception 
stand  ?  There  is  no  expression  in  the  Constitution,  no  senti- 
ment delivered  by  its  cotemporaneous  expounders,  which 
would  justify  us  in  making  it.  In  the  absence  of  all  autho- 
rity of  this  kind,  is  there,  in  the  nature  and  reason  of  the 
case  itself,  that  which  would  sustain  a  construction  of  the 
Constitution,  not  warranted  by  its  words  ?  Are  contracts 
of  this  description  of  a  character  to  excite  so  little  interest, 
that  we  must  exclude  them  from  the  provisions  of  the  Con- 
stitution, as  being  unworthy  of  the  attention  of  those  who 
framed  the  instrument  ?  Or  does  public  policy  so  impe- 
riously demand  their  remaining  exposed  to  legislative  altera- 
tion, as  to  compel  us,  or  rather  permit  us  to  say,  that  these 
words,  which  were  introduced  to  give  stability  to  contracts, 
and  which  in  their  plain  import  comprehend  this  contract, 
must  yet  be  so  construed  as  to  exclude  it  ? 

"  Almost  all  eleemosynary  corporations, — those  which  are 
created  for  the  promotion  of  religion,  of  charity,  or  of  edu- 
cation,— are  of  the  same  character.     The  law  of  this  case  is 
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the  law  of  all.  In  every  literary  or  charitable  institution, 
iinless  the  objects  of  the  bounty  be  themselves  incorporated, 
the  "whole  legal  interest  is  in  trustees,  and  can  be  asserted 
only  by  them.  The  donors,  or  claimants  of  the  bounty,  if 
they  can  appear  in  court  at  all,  can  appear  only  to  complain 
of  the  trustees.  In  all  other  situations  they  are  identified 
with,  and  personated  by,  the  trustees;  and  their  rights  are 
to  be  defended  and  maintained  by  them.  Religion,  charity, 
and  education,  are,  in  the  law  of  England,  legatees  or  donees, 
capable  of  receiving  bequests  or  donations  in  this  form.  They 
appear  in  court,  and  claim  or  defend  by  the  corporation.  Are 
they  of  so  little  estimation  in  the  United  States,  that  con- 
tracts for  their  benefit  must  be  excluded  from  the  protection 
of  words,  which  in  their  natural  import  include  them  ?  Or 
do  such  contracts  so  necessarily  require  new  modelling  by 
the  authority  of  the  legislature,  that  the  ordinary  rules  of 
construction  must  be  disregarded  in  order  to  leave  them 
exposed  to  legislative  alteration  ?  All  feel  that  these  objects 
are  not  deemed  unimportant  in  the  United  States.  The 
interest  which  this  case  has  excited,  proves  that  they  are  not. 
The  framers  of  the  Constitution  did  not  deem  them  unworthy 
of  its  care  and  protection.  They  have,  though  in  a  different 
mode,  manifested  their  respect  for  science,  by  reserving  to 
the  government  of  the  Union  the  power  '  to  promote  the  pro- 
gress of  science  and  useful  arts,  by  securing  for  limited 
times,  to  authors  and  inventors,  the  exclusive  right  to  their 
respective  writings  and  discoveries.'  They  have  so  far  with- 
drawn science  and  the  useful  arts  from  the  action  of  the  state 
governments.  Why,  then,  should  they  be  supposed  so 
rcofardless  of  contracts  made  for  the  advancement  of  litera- 
ture,  as  to  intend  to  exclude  them  from  provisions  made  for 
the  security  of  ordinary  contracts  between  man  and  man  ? 
No  reason  for  making  this  supposition  is  perceived. 

"  If  the  insignificance  of  the  object  does  not  require  that 
we  should  exclude  contracts  respecting  it  from  the  protection 
of  the  Constitution,  neither,  as  we  conceive,  is  the  policy  of 
leaving  them  subject  to  legislative  alteration  so  apparent  as 
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to  require  a  forced  construction  of  that  instrument  in  order 
to  effect  it.  These  eleemosynary  institutions  do  not  fill  the 
place  which  would  otherwise  be  occupied  by  government, 
but  that  which  would  otherwise  remain  vacant.  They  are 
complete  acquisitions  to  literature.  They  are  donations  to 
education ;  donations  which  any  government  must  be  disposed 
rather  to  encourage  than  to  discountenance.  It  requires  no 
very  critical  examination  of  the  human  mind  to  enable  us  to 
determine,  that  one  great  inducement  to  these  gifts  is  the 
conviction  felt  by  the  giver  that  the  disposition  he  makes  of 
them  is  immutable.  It  is  probable  that  no  man  ever  was, 
and  that  no  man  ever  will  be,  the  founder  of  a  college,  be- 
lieving at  the  time  that  any  act  of  incorporation  institutes 
no  security  for  the  institution ;  believing  that  it  is  immedi- 
ately to  be  deemed  a  public  institution,  whose  funds  are  to 
be  governed  and  applied,  not  by  the  will  of  the  donor,  but 
by  the  will  of  the  legislature.  All  such  gifts  are  made  in 
the  pleasing,  perhaps  delusive  hope,  that  the  charity  will 
flow  for  ever  in  the  channel  which  the  givers  have  marked 
out  for  it.  If  every  man  finds  in  his  own  bosom  strong  evi- 
dences of  the  universality  of  this  sentiment,  there  can  be  but 
little  reason  to  imagine  that  the  framers  of  our  Constitution 
were  strangers  to  it,  and  that,  feeling  the  necessity  and 
policy  of  giving  permanence  and  security  to  contracts,  of 
withdrawing  them  from  the  influence  of  legislative  bodies, 
wdiose  fluctuating  policy,  and  repeated  interferences,  pro- 
duced the  most  perplexing  and  injurious  embarrassments, 
they  still  deem  it  necessary  to  leave  these  contracts  subject 
to  those  interferences.  The  motives  for  such  an  exception 
must  be  very  powerful,  to  justify  the  construction  which 
makes  it. 

"  The  motives  suggested  at  the  bar  grow  out  of  the  origi- 
nal appointment  of  the  trustees,  which  is  supposed  to  have 
been  in  a  spirit  hostile  to  the  genius  of  our  government,  and 
the  presumption  that,  if  allowed  to  continue  themselves,  they 
now  are,  and  must  remain  for  ever,  what  they  originally  were. 
Hence  is  inferred  the  necessity  of  applying  to  this  corpo- 
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ration,  antl  to  other  similar  corporations,  the  correcting  and 
improving  hand  of  the  legislature. 

"  It  has  been  urged  repeatedly,  and  certainly  with  a  de- 
gree of  earnestness  which  attracted  attention,  that  the  trus- 
tees, deriving  their  power  from  a  regal  source,  must,  neces- 
sarily, partake  of  the  spirit  of  their  origin,  and  that  their 
first  principles,  unimproved  by  that  resplendent  light  which 
has  been  shed  around  them,  must  continue  to  govern  the 
college,  and  to  guide  the  students.  Before  we  inquire  into 
he  influence  which  this  aro-ument  ouo;ht  to  have  on  the  con- 
stitutional  questions,  it  may  not  be  amiss  to  examine  the  fact 
on  which  it  rests.  The  first  trustees  were  undoubtedly 
named  in  the  charter  by  the  crown ;  but  at  whose  suggestion 
were  they  named  ?  By  whom  were  they  selected  ?  The 
charter  informs  us.  Dr.  Wheelock  had  represented,  that, 
for  many  weighty  reasons,  it  would  be  expedient  that  the 
gentlemen  whom  he  had  nominated  in  his  last  will,  to  bo 
trustees  in  America,  should  be  of  the  corporation  now  pro- 
posed. When,  afterwards,  the  trustees  are  named  in  the 
charter,  can  it  be  doubted  that  the  persons  mentioned  by  Dr. 
Wheelock  in  his  will  were  appointed  ?  Some  were  probably 
added  by  the  crown,  Avith  the  approbation  of  Dr.  Wheelock. 
Among  these  is  the  Doctor  himself.  If  any  others  wei'e 
appointed  at  the  instance  of  the  crown,  they  are  the  Go- 
vernor, three  members  of  the  Council,  and  the  speaker  of 
the  House  of  Representatives  of  the  Colony  of  New  Hamp- 
shire. The  stations  filled  by  these  persons  ought  to  rescue 
them  from  any  other  imputation  than  too  great  a  dependence 
on  the  crown.  If  in  the  revolution  that  followed,  they  acted 
under  the  influence  of  this  sentiment,  they  must  have  ceased 
to  be  trustees ;  if  they  took  part  with  their  countrymen,  the 
imputation,  Avhich  suspicion  might  excite,  would  no  longer 
attach  to  them.  The  original  trustees,  then,  or  most  of 
them,  were  named  by  Dr.  Wheelock,  and  those  who  Avcre 
added  to  his  nomination,  most  probably  with  his  approbation, 
were  among  the  most  eminent  and  respectable  individuals  in 
New  Hampshire. 
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"  The  only  evidence  -which  we  possess  of  the  character  of 
Dr.  Wheelock  is  furnished  by  this  charter.  The  judicious 
means  employed  for  the  accomjjlishment  of  his  object,  and 
the  success  ■which  attended  his  endeavors,  Avould  lead  to  the 
opinion,  that  he  united  a  sound  understanding  to  that  hu- 
manity and  benevolence  which  suggested  his  undertaking. 
It  surely  cannot  be  assumed  that  his  trustees  were  selected 
without  judgment.  With  as  little  probability  can  it  be 
assumed,  that,  while  the  light  of  science  and  of  liberal  prin- 
ciples pervades  the  whole  community,  these  originally  be- 
nighted trustees  remain  in  utter  darkness,  incapable  of  par- 
ticipating in  the  general  improvement ;  that,  while  the  human 
race  is  rapidly  advancing,  they  are  stationary.  Reasonmg 
a  priori,  we  should  believe  that  learned  and  intelligent  men, 
selected  by  its  patrons  for  the  government  of  a  literary 
institution,  would  select  learned  and  intelligent  men  for  their 
successors;  men  as  well  fitted  for  the  government  of  a  col- 
lege as  those  who  might  be  chosen  by  other  means.  Should 
this  reasoning  ever  prove  erroneous  in  a  particular  case, 
public  opinion,  as  has  been  stated  at  the  bar,  would  correct 
the  institution.  The  mere  probability  of  the  contrary  would 
not  justify  a  construction  of  the  Constitution  which  should 
exclude  these  contracts  from  the  protection  of  a  provision 
whose  terms  comprehended  them. 

"  The  opinion  of  the  court,  after  mature  deliberation,  is, 
that  this  is  a  contract,  the  obligation  of  which  cannot  be 
impaired,  without  violating  the  Constitution  of  the  United 
States.  This  opinion  appears  to  us  to  be  equally  supported 
by  reason,  and  by  the  former  decisions  of  this  court. 

"  2.  We  next  proceed  to  the  inquiry,  whether  its  obligation 
has  been  impaired  by  those  acts  of  the  legislature  of  New 
Hampshire  to  which  the  special  verdict  refers. 

"  From  the  review  of  this  charter,  which  has  been  taken, 
it  appears,  that  the  whole  power  of  governing  the  college, 
of  appointing  and  removing  tutors,  of  fixing  their  salaries, 
of   directing   the  course  of    study  to  be  pursued   by  the 
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students,  and  of  filling  up  vacancies  created  in  their  own 
body,  was  vested  in  the  trustees.  On  the  part  of  the 
crown,  it  was  expressly  stipulated,  that  this  corporation, 
thus  constituted,  should  continue  for  ever ;  and  that  the 
number  of  trustees  should  for  ever  consist  of  twelve,  and  no 
more.  By  this  contract  the  crown  was  bound,  and  could 
have  made  no  violent  alterations  in  its  essential  terms 
without  impairing  its  obligations. 

"  By  the  Revolution,  the  duties,  as  well  as  the  powers  of 
government,  devolved  on  the  people  of  New  Hampshire.     It 
is  admitted,  that  among  the  latter  was  comprehended  the 
transcendent  power  of  Parliament,  as   well  as  that  of  the 
executive  department.     It  is  too  clear  to  require  the  support 
of  argument,  that  all  contracts,  and  rights,  respecting  pro- 
perty, remained  unchanged  by  the  Ilcvolution.     The  obliga- 
tions, then,  which  were  created  by  the  charter  to  Dartmouth 
College,  were  the  same  in  the  new  that  they  ha<l  been  in  the 
old  government.      The  power  of  the  government  was  also  the 
same.     A  repeal  of  this  charter  at  any  time  prior  to  the 
adoption  of  the  present  Constitution  of  the  United  States, 
would  have  been  an  extraordinary  and  unprecedented  act  of 
power,  but  one  which  could  have  been  contested  only  by  the 
restriction  upon  the  legislature  to  be  found  in  the  Constitu- 
tion of  the  state,  but  the  Constitution  of  the  United  States 
has- imposed  this   additional  limitation,  that  the  Icgislatvu-e 
of  a  state  shall  pass  no   act   'impairing  the  obligation  of 
contracts.'     It  has   been   already  stated   that   the  act   '  to 
amend  the  charter,  and  enlarge  and  improve  the  corporation 
of  Dartmouth  College,'  increases  the  number  of  trustees  to 
twenty-one,  gives  the  appointment  of  the  additional  numbers 
to  the  executive  of  the  state,  and  creates  a  board  of  over- 
seers, to  consist  of  twenty-five  persons,  of  whom  twenty- 
one  are  also  appointed  by  the  executive  of  New  Hampshire, 
who  have  power  to  inspect  and  control  the  most  important 
acts  of  the  trustees. 

"  On  the  effects  of  this  law  two  opinions  cannot  be  enter- 
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tained.  Between  acting  directly,  and  acting  through  the 
agency  of  trustees  and  overseers,  no  essential  difference  is 
perceived.  The  whole  power  of  governing  the  college  is 
transferred  from  trustees  appointed  according  to  the  will  of 
the  founder,  expressed  in  the  charter,  to  the  executive  of 
New  Hampshire.  The  management  and  application  of  the 
funds  of  this  eleemosynary  institution,  which  are  placed  by 
the  donors  in  the  hands  of  trustees  named  in  the  charter, 
and  empowered  to  perpetuate  themselves,  are  placed  by  this 
act  under  the  control  of  the  government  of  the  state.  The 
will  of  the  state  is  substituted  for  the  will  of  the  donors  in 
every  essential  operation  of  the  college.  This  is  not  an 
immaterial  change.  The  founders  of  the  college  contracted, 
not  merely  for  the  perpetual  application  of  the  funds  which 
they  gave,  to  the  objects  for  which  those  funds  were  given  ; 
they  contracted,  also,  to  secure  that  application  by  the 
constitution  of  the  corporation.  They  contracted  for  a 
system  which  should,  as  far  as  human  foresight  can  provide, 
retain  for  ever  the  government  of  the  literary  institution 
they  had  formed,  in  the  hands  of  persons  approved  by 
themselves.  This  system  is  totally  changed.  The  charter 
of  1769  exists  no  longer.  It  is  reorganized ;  and  reorga- 
nized in  such  a  manner,  as  to  convert  a  literary  institution, 
moulded  according  to  the  will  of  its  founders,  and  placed 
under  the  control  of  private  literary  men,  into  a  machine 
entirely  subservient  to  the  will  of  government.  This  may 
be  for  the  advantage  of  this  college  in  particular,  and  may 
be  for  the  advantage  of  literature  in  general ;  but  it  is  not 
according  to  the  will  of  the  donors,  and  is  subversive  of  that 
contract,  on  the  faith  of  which  this  property  was  given. 

"  On  the  view  which  has  been  taken  of  this  interesting 
case,  the  court  has  confined  itself  to  the  rights  possessed  by 
the  trustees,  as  the  assignees  and  representatives  of  the 
donors  and  founders,  for  the  benefit  of  religion  and  litera- 
ture. Yet  it  is  not  clear  that  the  trustees  ought  to  be  con- 
sidered as  destitute  of  such  beneficial  interest  in  themselves 
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as  the  law  nicay  respect.  In  addition  to  their  being  the  legal 
owners  of  the  property,  and  to  their  having  a  freehold  right 
in  the  powers  confided  to  them,  the  charter  itself  counte- 
nances the  idea,  that  trustees  may  also  he  tutors  with 
salaries.  The  first  president  was  one  of  the  original  trus- 
tees ;  and  the  charter  provides,  that  in  case  of  vacancy  in 
that  office,  '  the  senior  professor  or  tutor,  hcing  one  of  the 
trustees,  shall  exercise  the  office  of  president,  until  the 
trustees  shall  make  choice  of,  and  appoint  a  president.' 
According  to  the  tenor  of  the  charter,  then,  the  trustees 
might,  without  impropriety'-,  appoint  a  president  and  other 
professors  from  their  own  body.  This  is  a  power  not 
entirely  unconnected  with  an  interest.  Even  if  the  propo- 
sition of  the  counsel  for  the  defendant  were  sustained  ;  if  it 
were  admitted  that  those  contracts  only  are  protected  by 
the  Constitution,  a  beneficial  interest  in  which  is  vested  in 
the  party,  who  appears  in  court  to  assert  that  interest ;  yet 
it  is  by  no  means  clear,  that  the  trustees  of  Dartmouth 
College  have  no  beneficial  interest  in  themselves. 

"  But  the  court  has  deemed  it  unnecessary  to  investigate 
this  particular  point,  being  of  opinion,  on  general  principles, 
that  in  these  private  eleemosynary  institutions,  the  body 
corporate,  as  possessing  the  whole  legal  and  e(iuitable 
interest,  and  completely  representing  tlic  donors,  for  the 
purpose  of  executing  the  trust,  has  rights  which  are  pro- 
tected by  the  Constitution." 

§  240.  Pursuing  the  analysis  of  the  cases  which  have  in- 
volved contracts  between  a  state  and  individuals,  created  by 
charter,  the  next  in  order  of  time  is  the  case  of  The  Provi- 
dence Bank  v.  Billings,  in  which  the  legislature  of  Rhode 
Island  had  grantcrl  a  charter  of  incorporation  to  a  bank,  and 
afterwards  passed  an  act  imposing  a  tax  upon  all  banks  within 
the  state,  except  the  Bank  of  the  lnitcd  States,  the  levying 
of  Avhich  the  plaintiffs  in  error  resisted,  on  the  ground  that 
the  law  impaired  the  contract  of  their  charter.     The  charter 
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contained  no  stipulation  promising  exemption  from  taxation ; 
but  it  was  contended  that  such  an  exemption  was  implied. 
The  Supreme  Court  of  the  United  States  held  that  the  tax- 
ing power  of  a  state  being  essential  to  the  existence  of  its 
government,  its  relinquishment  was-  not  to  be  presumed,  but 
must  be  expressly  shown  ;  that  the  object  of  an  incorporation 
is  to  bestow  the  character  and  properties  of  individuality  on 
a  collective  and  changing  body  of  men ;  and  that  any  privi- 
leges which  might  exempt  it  from  the  burdens  common  to 
individuals,  do  not  flow  necessarily  from  the  charter,  but 
must  be  expressed  in  it,  or  they  do  not  exist.^ 

§  241.  The  great  argument,  pressed  in  this  case,  was,  that 
the  power  of  taxation  was  inconsistent  with  the  charter,  be- 
cause it  might  be  so  exercised  as  to  make  the  charter  of  no 
value,  and  thus  destroy  the  object  for  which  it  was  given. 
But  the  court  said,  "If  the  power  of  taxation  is  inconsistent 
with  the  charter,  because  it  may  be  so  exercised  as  to  destroy 
the  object  for  which  the  charter  is  given  ;  it  is  equally  incon- 
sistent with  every  other  charter,  because  it  is  equally  capable 
of  working  the  destruction  of  the  objects  for  which  every 
other  charter  is  given.  If  the  grant  of  a  power  to  trade  in 
money  to  a  given  amount,  implies  an  exemption  of  the  stock 
in  trade  from  taxation,  because  the  tax  may  absorb  all  the 

>  Providence  Bank  v.  Billings,  4  Peters,  514,  558,  561.  The  subse- 
quent cases  of  Gordon  and  Cheston  v.  The  Appeal  Tax  Court,  3  Howard, 
133,  present  an  instance  in  which  an  exemption  from  taxation  may  be 
created  by  the  terms  of  a  charter.  The  legislature  of  Maryland,  in 
1821,  continued  the  charters  of  several  banks  to  1845,  upon  condition 
that  they  would  make  a  road  and  pay  a  school-tax.  It  was  held  that 
this  exempted  their  franchise,  but  not  their  property,  from  taxation 
generally.  A  further  clause  in  the  law  provided,  that  upon  any  of  the 
banks  accepting  of,  and  complying  with  the  terms  and  conditions  of  the 
act,  the  faith  of  the  state  was  pledged  not  to  impose  any  further  tax  or 
burden  upon  them  during  the  continuance  of  their  charters  under  the 
act :  and  it  was  held,  that  this  was  a  contract  relating  to  something  be- 
yond the  franchise,  and  exempted  the  stockholders  from  a  tax  levied 
upon  them  as  individuals,  according  to  the  amount  of  their  stock. 
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profits,  then  the  grant  of  any  other  thing  implies  the  same 
exemption ;  for  that  thing  may  be  taxed  to  an  extent  which 
will  render  it  totally  unprofitable  to  the  grantee.  Land,  for 
example,  has  in  many,  perhaps  in  all  the  states,  been  granted 
by  government  since  the  adoption  of  the  Constitution.  This 
grant  is  a  contract,  the  object  of  which  is,  that  the  profits 
issuing  from  it  shall  enure  to  the  benefit  of  the  grantee. 
Yet  the  power  of  taxation  may  be  carried  so  far  as  to  absorb 
these  profits.  Does  this  impair  the  obligation  of  the  con- 
tract ?  'Ihc  idea  is  rejected  by  all ;  and  the  proposition  ap- 
pears so  extravagant,  that  it  is  difficult  to  admit  any  resem- 
blance in  the  cases.  And  yet,  if  the  proposition  for  which 
the  plaintiffs  contend  be  true,  it  carries  us  to  this  point. 
That  proposition  is,  that  a  power  which  is  in  itself  capable 
of  being  exerted  to  the  total  destruction  of  the  grant,  is  in- 
consistent with  the  grant ;  and  is  therefore  impliedly  relin- 
quished by  the  grantor,  though  the  language  of  the  instru- 
ment contains  no  allusion  to  the  subject.  If  this  be  an  ab- 
stract truth,  it  may  be  supposed  universal.  But  it  is  not 
universal;  and  therefore  its  truth  cannot  be  admitted,  in 
these  broad  terms,  in  any  case.  We  must  look  for  the  ex- 
emption in  the  language  of  the  instrument ;  and  if  we  do  not 
find  it  there,  it  would  be  going  very  far  to  insert  it  by  con- 
struction. 

"  The  power  of  legislation,  and  consequently  of  taxation, 
operates  on  all  the  persons  and  property  belonging  to  the 
body  politic.  This  is  an  original  principle,  which  has  its 
foundation  in  society  itself.  It  is  granted  by  all,  for  the 
benefit  of  all.  It  resides  in  government  as  a  part  of  itself, 
and  need  not  be  reserved  when  property  of  any  description, 
or  the  right  to  use  it  in  any  manner,  is  granted  to  individuals 
or  corporate  bodies.  However  absolute  the  right  of  an  indi- 
vidual may  be,  it  is  still  in  the  nature  of  that  right,  that  it 
must  bear  a  portion  of  the  public  burdens  ;  and  that  portion 
must  be  determined  by  the  legislature.  This  vital  power 
may  be  abused ;  but  the  Constitution  of  the  United  States 
was  not  intended  to  furnish  the  correction  for  every  abuse 
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of  power  which  may  be  committed  by  the  state  governments. 
The  interest,  wisdom,  and  justice  of  the  representative  body, 
and  its  rehations  with  its  constituents,  furnish  the  only  secu- 
rity, where  there  is  no  express  contract,  against  unjust  and 
excessive  taxation ;  as  well  as  against  unwise  legislation 
generally.  This  principle  was  laid  down  in  the  case  of 
McCullough  V.  The  State  of  Maryland ;  and  in  Osborn  et  al. 
V.  The  Bank  of  the  United  States.  Both  these  cases,  we 
think,  proceeded  on  the  admission  that  an  incorporated  bank, 
unless  its  charter  shall  express  the  exemption,  is  no  more 
exempted  from  taxation  than  an  incorporated  company  would 
be,  carrying  on  the  same  business." 

§  242.  The  distinction  between  this  case  and  the  cases  of 
Dartmouth  College,  Fletcher  v.  Peck,  and  New  Jersey  v. 
Wilson,  exhibits  one  limitation  of  the  constitutional  prohibi- 
tion, in  the  meaning  to  be  attached  to  "  the  obligation  "  of 
a  contract,  as  between  the  state  and  an  individual.  In  the 
three  previous  cases,  either  an  express  stipulation  of  the  con- 
tract was  violated,  or  the  contract  itself  was  annulled.  In 
the  case  of  Dartmouth  College,  the  express  provisions  of  the 
charter  respecting  the  number  and  appointment  of  the  trus- 
tees, and  the  custody  and  administration  of  the  funds,  were 
attempted  to  be  changed ;  in  Fletcher  v.  Peck,  the  state 
undertook  to  annul  its  own  grant ;  in  the  case  of  New  Jersey 
V.  Wilson,  there  was  an  express  stipulation  exempting  the 
land  from  taxation.  All  these  decisions  might  have  resulted 
otherwise  than  against  the  validity  of  the  acts  of  the  state, 
had  the  power  to  do  these  things  been  reserved,  or  had  it 
not  been  from  the  absence  of  such  reservation,  a  necessary 
^  inference  that  it  was  surrendered.  The  making  of  an  uncon- 
ditional and  fee-simple  grant,  however,  is  of  itself  a  surren- 
der of  all  powder  to  resume  the  object  of  the  grant ;  a  stipu- 
lation that  there  shall  be  a  certain  number  of  trustees,  and 
that  they  shall  perpetuate  themselves,  is  of  itself  a  surrender 
of  all  control  over  their  numbers  and  appointment ;  a  stipu- 
lation exempting  land  from  taxation  is  of  itself  a  surrender 
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of  the  power  of  taxation  in  respect  to  the  particular  hmd. 
These  things  are  respectively  of  the  essence  of  the  contract ; 
each  of  them  constitutes  the  thing  which  the  state  has  cove- 
nanted or  assured  to  the  party  ;  and  consequently  it  enters 
into  the  obligation  of  the  contract,  Avhich  is  impaired,  where 
the  state  attempts  to  exercise  a  power,  which  it  has  expressly 
agreed  to  forbear.  But  with  regard  to  the  ordinary  and 
essential  powers  of  government,  not  expressly  limited  by  the 
terms  of  a  charter,  or  the  surrender  of  which  is  not  neces- 
sarily involved  in  the  grant,  a  forbearance  of  their  exercise 
cannot  be  ingrafted  into  the  obligation  of  the  contract,  by 
implications  arising  from  the  extent  to  which  the  exercise  of 
the  power  may  be  carried,  although  it  might  extend  to  the 
entire  destruction  of  the  value  of  the  grant.  In  order  to 
make  such  a  forbearance  part  of  the  obligation  of  the  con- 
tract, it  must  be  expressly  stipulated  in  the  charter,  or  must 
be  inherent  in  the  very  natvu'c  of  the  grant,  so  that  the  exer- 
cise of  the  power  Avould  not  merely  destroy  the  value  of  the 
grant,  but  woukl  annul  and  vacate  the  grant  itself. 

§  243.  Whether  such  a  forbearance  to  exercise  the  other- 
wise unquestionable  powers  of  government  forms  part  of  the 
obligation  of  the  contract,  because  it  is  stipulated  or  is  in- 
herent in  the  very  nature  of  the  grant,  is  often  the  difficult 
question  arising  upon  charters  of  incorporation.  It  has  in- 
deed ])ccn  strenuously  contended,  that  the  true  question  is 
much  broader  than  this;  that  the  obligation  is  not  to  be 
limited  to  a  forbearance  expressly  covenanted,  or  to  one  in- 
herent in  the  very  nature  of  the  grant,  but  that  it  ought  to 
be  held  to  embrace  every  forbearance  that  by  just  and  liberal 
interpretation  can  bo  fairly  implied  from  the  objects  and 
purposes  of  the  grant.  If  this  latter  doctrine  be  the  true 
one,  it  leads  to  the  conclusion,  that  an  exercise  of  power 
which  impairs  the  value  of  a  franchise,  impairs  the  obligation 
of  the  contract,  because  it  is  equivalent  to  a  destruction  or 
resumption  of  the  grant  itself.  This  conclusion,  however,  as 
we  have  seen,   was  denied   by  the   Supreme   Court  of  the 
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United  States,  in  the  case  of  the  Providence  Bank,  with  re- 
spect to  the  power  of  taxation.  But  whether  the  doctrine 
itself  be  or  be  not  correct,  with  respect  to  all  the  powers  of 
government,  depends  upon  the  rule  of  construction  that  is  to 
be  applied  to  grants  of  this  description.  If  the  rule  is 
adopted,  that  such  grants  are  to  be  construed  strictly,  and 
that  no  exclusive  privileges,  or  immunities  from  the  general 
powers  of  government,  are  to  be  implied,  then  the  contract 
can  be  held  to  embrace  no  agreement  to  forbear  the  exercise 
of  the  ordinary  poAvers  of  government,  beyond  what  is  ex- 
pressly stipulated,  or  what  is  necessarily  inherent  in  the  very 
nature  of  the  grant. ^  But  if,  on  the  other  hand,  a  broader 
rule  of  construction  is  adopted,  if  such  grants  are  to  be  con- 
strued to  embrace  all  such  exclusive  rights,  and  all  such  sur- 
renders of  power  by  the  state,  as  by  fair  and  reasonable  in- 
tendment may  be  implied  from  the  objects  and  purposes  of 
the  grant,  or  are  necessary  to  the  beneficial  enjoyment  of  the 
franchise  intended  to  be  created,  then  the  obligation  of  the 
contract  Avill  embrace  a  stipulation  on  the  part  of  the  state 
not  to  do  anything  which  will  impair  the  value  of  the  grant. 

'  I  use  the  expression  "  inherent  in  the  nature  of  the  grant,"  to  de- 
scribe those  stipulations  which  are  necessarily  involved  in  the  grant,  and 
not  those  which  are  to  be  inferred,  by  implication,  from  its  objects  and 
purposes.  Thus,  when  a  state  makes  a  grant  of  land  without  reservation, 
it  is,  without  any  negative  stipulation,  necessarily  implied  that  the  state 
will  not  undertake  to  resume  it.  So,  if  the  state  creates  a  franchise,  the 
right  to  hold  and  exercise  the  franchise  is  inherent  in  the  nature  of  the 
grant,  that  is,  is  necessarily  involved  in  it.  It  is,  to  be  sure,  but  a  step 
from  this  position,  to  say  that  the  right  to  enjoy  all  the  benefits  of  the 
franchise  unimpaired,  as  they  flow  from  the  objects  and  purposes  of  the 
grant,  is  equally  to  be  implied ;  and  many  learned  minds  have  main- 
tained the  position,  that  to  impair  the  value  of  a  franchise,  by  the  exer- 
cise of  a  power  which  diminishes  or  takes  away  the  profits  which  con-, 
stitute  its  objects  and  purposes,  is  equivalent  to  a  resumption  or  anuihir 
lation  of  the  right  itself  But  here  the  rule  of  construction  intervenes,, 
which  declares,  that  in  public  grants,  no  rights  are  to  be  deemed  to  be 
surrendered  by  the  government,  except  those  which  the  Avords  of  the. 
grant,  by  their  natural  and  proper  construction,  purport  to  convey,  and 
this  excludes  all  implication,  and  admits  of  any  exercise  of  power,  that, 
does  not  destroy  the  franchise  itself 

22 
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§  244.  It  was  this  great  question  of  the  rule  of  construc- 
tion, "which  ^avc  rise  to  such  widely  opposite  conclusions  in 
the  case  of  The  Charles  River  Bridge  v.  The  Warren  ]>ridge 
in  the  Supreme  Court  of  the  United  States.  A  majority  of 
the  court  then  adopted,  and  have  since  followed  the  rule — in 
determining  the  application  to  state  grants  of  this  clause  of 
the  Constitution,  which  prohibits  the  impairing  of  the  obliga- 
tion of  contracts — that  such  grants  are  to  be  construed 
strictly,  and  that  exclusive  privileges,  or  surrenders  of  power 
by  the  state,  not  expressly  stipulated,  are  not  to  be  implied. 
They  held  that  this  rule  had,  in  truth,  been  applied  in  the 
case  of  the  Providence  Bank,  and  that  its  application  to  the 
case  at  bar  led  to  the  same  conclusion,  namely,  that  where  a 
charter  is  silent  with  respect  to  exclusive  privileges  or  en- 
gagements of  the  state  not  to  exercise  its  ordinary  powers,  a 
contract  for  such  privileges  or  such  forbearance  is  not  to 
be  implied  from  the  fact  that  the  exercise  of  the  power 
diminishes,  or  oven  destroys  the  value  of  the  franchise.^    Mr. 

>  The  Charles  River  Bridge  v.  The  Warren  Bridge,  7  Peters,  420,  536, 
547.  In  this  case,  Mr.  Ch.  Justice  Taney,  delivering  the  opinion  of  the  ma- 
jority of  the  court,  and  speaking  of  the  case  of  the  Providence  Bank, 
said:  "The  case  now  before  the  court  is,  in  principle,  precisely  the 
same.  It  is  a  charter  from  a  state.  The  act  of  incorporation  is  silent 
in  relation  to  the  contested  power.  The  argument  in  favor  of  the  pro- 
prietors of  the  Charles  River  Bridge,  is  the  same,  almost  in  words,  with 
that  used  by  the  Providence  Bank ;  that  is,  the  power  claimed  by  the 
state,  if  it  exists,  may  be  so  used  as  to  destroy  the  value  of  the  franchise 
they  have  granted  to  the  corporation.  The  argument  must  receive  the 
same  answer ;  and  the  fact  that  the  power  has  been  already  exercised  so 
as  to  destroy  the  value  of  the  franchise,  cannot,  in  any  degree,  affect  the 
principle.  The  existence  of  the  power  does  not,  and  cannot  depend 
upon  the  circumstance  of  its  having  been  exercised  or  not. 

"It  may,  perhaps,  be  said,  that  in  the  case  of  the  Providence  Bank, 
this  court  were  speaking  of  the  taxing  power;  which  is  of  vital  import- 
ance to  the  very  existence  of  every  government.  But  the  object  and 
end  of  all  government  is  to  promote  the  happiness  and  prosperity  of  the 
community  by  which  it  is  established ;  and  it  can  never  be  assumed  that 
the  rrovernmcnt  intended  to  diminish  its  power  of  accomplishing  the  end 
for  which  it  was  created.  And  in  a  country  like  ours,  free,  active,  and 
enterprising,  continually  advancing  in  numbers  and  wealth,  new  chan- 
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Justice  Story,  on  the  other  hand,  adopted  the  opposite  rule 
of  construction,  and  came  to  the  opposite  conclusion.^ 

§  245.  The  principal  question  in  this  case  was,  "whether 
an  act  of  the  legislature  of  Massachusetts,  authorizing  the 
construction  of  a  free  bridge  between  Boston  and  Charles- 
town,  was  a  violation  of  the  plaintiffs'  charter,  which  had 
previously  authorized  them  to  erect  and  maintain  a  toll- 
bridge  between  the  same  places,  because  it  destroyed  the 
value  of  the  plaintiffs'  franchise.  The  decision,  however 
gravely  it  may  be  regretted,  or  its  correctness  doubted,  in- 
volved the  principle  that  the  obligation  of  a  contract,  em- 
braced in  a  charter  of  incorporation,  which  is  silent  as  to 
exclusive  privileges,  cannot  be  extended  to  embrace  such 
privileges,  although  their  enjoyment  is  essential  to  the  en- 
joyment of  any  value  in  the  franchise  itself,  and  although 
the  act  complained  of  may  totally  destroy  that  value. 

nels  of  communication  are  daily  found  necessary,  both  for  travel  and 
trade,  and  are  essential  to  the  comfort,  convenience,  and  prosperity  of 
the  people.  A  state  ought  never  to  be  presumed  to  surrender  this  power, 
because,  like  the  taxing  power,  the  whole  community  have  an  interest 
in  preserving  it  undiminished.  And  when  a  corporation  alleges  that  a 
state  has  surrendered,  for  seventy  years,  its  power  of  improvement  and 
public  accommodation  in  a  great  and  important  line  of  travel,  along 
which  a  vast  number  of  its  citizens  must  daily  pass  ;  the  community  have 
a  right  to  insist,  in  the  language  of  the  court  above  quoted,  'that  its 
abandonment  ought  not  to  be  presumed,  in  a  case  in  which  the  deliberate 
purpose  of  the  state  to  abandon  it  does  not  appear.'  The  continued  ex- 
istence of  a  government  would  be  of  no  great  value,  if,  by  implications 
and  presumptions,  it  was  disarmed  of  the  powers  necessary  to  accomplish 
the  ends  of  its  creation ;  and  the  functions  it  was  designed  to  perform, 
transferred  then  to  the  hands  of  privileged  corporations.  The  rule  of 
construction  announced  by  the  court  was  not  confined  to  the  taxing  power, 
nor  is  it  so  limited  in  the  opinion  delivered.  On  the  contrary,  it  was  dis- 
tinctly placed  on  the  ground  that  the  interests  of  the  community  were 
concerned  in  preserving  undiminished  the  power  then  in  question  ;  and 
whenever  any  power  of  the  state  is  said  to  be  suri-endered  or  diminished, 
whether  it  be  the  taxing  power,  or  any  other  affecting  the  public  interest, 
the  same  principle  apj^lies,  and  the  rule  of  construction  must  be  the 
same." 

'  See  his  dissenting  opinion,  7  Peters,  583. 


340        jrRTSDICTIOX   AND    PRACTICE    OF    SUPREME   COURT. 

§  24G.  The  rules  of  construction  adopted  by  the  Supreme 
Court  of  the  United  States,  by  this  and  subsequent  cases, 
are  two.  First,  that  in  a  grant  designed  by  tlie  sovereign 
po'n'cr  making  it  to  be  a  general  benefit  and  accommo- 
dation to  the  public,  if  the  meaning  of  the  -words  be  doubt- 
ful, they  shall  be  taken  most  strongly  against  the  grantee 
and  for  the  government,  and  therefore  should  not  be  ex- 
tended in  favor  of  the  grantee  beyond  the  natural  and 
obvious  meaning  of  the  -words  employed ;  and  if  these  do  not 
support  the  right  claimed,  it  must  fall.  Secondly,  if  the 
grant  admits  of  t-wo  interpretations,  one  of  -which  is  more 
extended,  and  the  other  more  restricted,  so  that  a  choice  is 
fairly  open,  and  either  may  be  adopted  -without  any  violation 
to  the  apparent  objects  of  the  grant,  if,  in  such  case,  one 
interpretation  -would  render  the  grant  inoperative,  and  the 
other  -would  give  it  force  and  eifect,  the  latter,  if  -within  a 
reasonable  construction  of  the  terms  employed,  should  be 
adopted.* 

§  247.  It  often  becomes  necessary  to  distinguish,  in  these 
cases  of  contract  created  by  charter,  bet-ween  those  provi- 
sions -which  are  matters  of  contract,  and  those  which  impose 
penalties  or  forfeitures  for  the  non-])crformance  of  duties  or 
obligations  embraced  in  the  act ;  for  while,  as  bet-ween  indi- 
viduals, a  forfeiture  is  a  matter  of  contract,  because  contract 
is  the  only  mode  in  -which  one  person  can  become  liable  to 
pay  a  penalty  to  another  for  a  breach  of  duty,  or  the  failure 
to  perform  an  obligation,  yet  in  legislative  proceedings  the 
construction  is  other-wise,  and  a  forfeiture  is  always  to  be 
regarded  as  a  punishment  inflicted  for  a  violation  of  a  duty 
enjoined  upon  the  party  by  law.  And,  llicrefore,  where  the 
Icf^islature  of  Maryland  provided  by  an  act  that  a  railroad 
company  should  locate  their  road  in  a  particular  manner,  and 
in  defiiult  of  such  location  should  forfeit  a  certain  sum  to 

'  Mills  r.  St.  Clair  County,  8  Howard,  5G9,  581 ;  The  R-ichmoiid,  &c., 
Railroad  Company  t\  The  Louisa  Railroad  Company,  13  Howard,  71, 
78,  83. 
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the  state  for  the  use  of  one  of  its  counties,  and  afterwards 
repealed  so  much  of  the  act  as  required  that  location,  and 
released  and  remitted  the  penalty,  and  directed  the  discon- 
tinuance of  any  suit  brought  to  recover  it,  it  was  held  that 
the  assent  of  the  company  to  the  first  act  as  a  supplemental 
charter  did  not  make  the  money  a  matter  of  contract,  but 
that  it  was  a  penalty  imposed  as  a  matter  of  state  policy, 
which  the  state,  on  a  change  of  policy,  had  the  power  to 
remit,  and  that  the  county  had  no  interest  separate  from  the 
rest  of  the  state  Avhich  could  be  enforced  through  the  con- 
tract of  the  supplemental  charter.^ 

§  248.  How  far  it  is  in  the  power  of  a  state,  by  repeal  of 
the  charter  of  a  corporation,  or  any  of  its  provisions,  to  affect 
the  contracts  of  the  corporation,  or  those  of  the  state  created 
by  the  charter,  is  also  a  question  that  has  given  rise  to  much 
discussion.  In  1836,  the  legislature  of  the  State  of  Arkansas 
chartered  a  bank,  th«  whole  of  the  capital  of  which  belonged 
to  the  state.  The  charter  provided  that  the  bills  and  notes 
of  the  bank  should  be  received  in  payment  of  all  the  dues  to 
the  state.  In  1845,  this  portion  of  the  charter  was  repealed. 
The  Supreme  Court  of  the  United  States  held,  that  the 
undertaking  of  the  state  to  receive  the  notes  of  the  bank  con- 
stituted a  contract  between  the  state  and  the  holders  of  the 
notes,  and  that  the  repeal  of  this  provision  of  the  charter 
could  not  affect  the  right  of  the  holder  of  notes,  issued  be- 
fore the  repeal,  to  tender  them  in  payment  of  a  judgment 
recovered  by  the  State,  whether  the  holder  had  them  in  his 
possession  prior  to  the  repeal  or  not.^  But,  where  the  state 
had  sold  lands  which  it  held  in  trust  for  a  seminary,  and 
upon  the  terms  that  the  purchaser  should  pay  in  specie  or 
its  equivalent,  it  was  held  that  the  purchaser  could  not  claim 
the  right  to  pay  in  notes  of  the  bank,  both  upon  the  ground 
that  the  fund  was  a  trust  in  the  hands  of  the  state,  and  could 
not  be  considered,  within  the  charter  of  the  bank,  as  a  debt 

'  The  State  of  Maryland,  &c.,  v.  The  Baltimore  and  Ohio  Railroad 
Company,  3  Howard,  534. 
2  Woodruff  V.  Tropnall,  10  Howard,  190. 
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due  to  the  state,  and  upon  the  ground  that  by  the  condition 
of  the  sale,  the  notes  of  the  bank  were  excluded.' 

§  249.  Another  very  interesting  and  important  question 
that  has  arisen  in  reference  to  the  contracts  of  a  state,  is, 
whether  the  obligation  of  a  contract,  created  by  charter  or 
grant  of  a  state,  extends  to  what  is  called  the  power  of 
"  eminent  domain  ;"  so  that  the  property  of  a  corporation, 
acquired  under  the  grant,  or  its  franchise,  cannot  be  taken 
for  public  uses,  by  the  exercise  of  that  power.  "With  respect 
to  the  property  acquired  by  a  corporation  under  a  grant  of 
the  power  of  eminent  domain,  as  in  the  case  of  turnpikes, 
railroads,  toll-bridges,  and  the  like,  it  has  been  very  strongly 
contended  that  Avhen  once  exercised,  the  power  has  exhausted 
itself  on  the  subject;  that  nothing  remains  but  the  contract 
of  the  state  with  the  corporation ;  that  is,  that  the  erection 
shall  be  sustained  by  the  corporation  for  public  use,  and 
compensation  be  received  therefor  by  the  receipt  of  tolls  or 
passage-dues ;  and  that  the  contract  is  both  impaired  and 
abolished  by  the  state,  by  again  exercising  the  power  of 
eminent  domain  on  tlie  same  subject.  With  regard  to  the 
franchise,  it  has  been  contended  that  it  is  not  property  Avhich 
can  be  the  subject-matter  of  the  eminent  domain ;  that  it  is 
created  by  and  exists  in  the  grant  alone,  Avhich  is  a  contract 
that  the  corporators  shall  exercise  a  portion  of  the  preroga- 
tive or  sovereignty  of  the  state  ;  and  that  when  it  is  taken 
away,  the  contract  is  of  necessity  extinguished  and  destroyed. 
But  the  Supreme  Court  of  the  United  States  have  denied 
both  of  these  positions.  They  have  held,  that  in  all  con- 
tracts, whether  made  between  a  state  and  individuals,  or  be- 
tween individuals  only,  there  enter  conditions  Avliich  do  not 
arise  out  of  the  literal  terms  of  the  contract  itself;  that  one 
of  these  conditions  is  the  law,  whether  of  nature,  of  nations, 
or  of  the  community  to  which  the  parties  belong,  as  either 
maybe  applicable  to  the  subject;  and  that  the  contract  is 
made  with  tacit  reference,  and  in  subordination  to  this  law, 

'  Paup  V.  Drew,  10  Howard,  218  ;  Trig  r.  Drew,  Ibid,  224. 
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which  imposes  an  inherent  and  paramount  condition ;  that  a 
contract  between  the  government  and  a  citizen  is  necessarily 
made  with  reference  to  the  right  of  eminent  domain ;  and, 
consequently,  that  the  state  has  not  contracted  to  forbear 
the  exercise  of  this  power  in  respect  to  the  property  of  the 
corporation ;  that  the  property  and  rights  which  constitute 
the  subject  of  the  grant,  being  all  held,  like  the  property  and 
rights  of  property  of  an  individual,  subject  to  the  power  of 
eminent  domain,  by  the  necessary  conditions  of  the  contract, 
may  be  taken  under  that  power,  and  that  the  franchise  is 
not  distinguishable  in  this  respect  from  the  property  of  the 
corporation.' 

•  The  West  River  Bridge  Company  v.  Dix,  G  Howard,  50Y,  529.  Mr. 
Justice  Daniel,  who  delivered  the  opinion  of  a  majority  of  the  court, 
said : — 

"  In  considering  the  question  propounded  in  these  causes,  there  can 
be  no  doubt,  nor  has  it  been  doubted  in  argument  on  either  side  of  this 
controversy,  that  the  charter  of  incorporation  granted  to  the  plaintiffs  in 
1793,  with  the  rights  and  privileges  it  declared  or  implied,  formed  a 
contract  between  the  plaintiffs  and  the  State  of  Vermont,  which  the 
latter,  under  the  inhibition  in  the  tenth  section  of  the  first  article  of  the 
Constitution,  could  have  no  power  to  impair.  Yet  this  proposition, 
though  taken  as  a  postulate  on  both  sides,  determines  nothing  as  to  the 
real  merits  of  these  causes.  True,  it  furnishes  a  guide  to  our  inquiries, 
yet  leaves  those  inquiries  still  open,  in  their  widest  extent,  as  to  the  real 
position  of  the  parties  with  reference  to  the  state  legislation  or  to  the 
Constitution.  Following  the  guide  thus  furnished  us,  we  will  proceed  to 
ascertain  that  position.  No  state,  it  is  declared,  shall  pass  a  law  im- 
pairing the  obligation  of  contracts ;  yet,  with  this  concession  constantly 
yielded,  it  cannot  be  justly  disputed,  that  in  every  political  sovereign 
community  there  inheres  necessarily  the  right  and  the  duty  of  guarding 
its  own  existence,  and  of  protecting  and  promoting  the  interests  and 
welfare  of  the  community  at  large.  This  power  and  this  duty  are  to  be 
exerted  not  only  in  the  highest  acts  of  sovereignty,  and  in  the  external 
relations  of  governments ;  they  reach  and  comprehend  likewise  the  inte- 
rior polity  and  relations  of  social  life,  which  should  be  regulated  with 
reference  to  the  advantage  of  the  whole  society.  This  power,  denomi- 
nated the  eminent  domain  of  the  state,  is,  as  its  name  imports,  para- 
mount to  all  private  rights  vested  under  the  government,  and  these  last 
are,  by  necessary  implication,  held  in  subordination  to  this  power,  and 
must  yield  in  every  instance  to  its  proper  exercise. 

"  The  Constitution  of  the  United  States,  although  adojited   by  the 
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§  250.  The  case  in  which  the  power  of  a  state  to  resume 
or  extinguish   a  franchise,  by  the  exercise  of  the  eminent 


sovereign  states  of  this  Union,  and  proclaimed  in  its  own  language  to  be 
the  supreme  law  for  their  government,  can,  by  no  rational  interpretation, 
be  brought  to  conflict  with  this  attribute  in  the  states  ;  there  is  no  express 
delegation  of  it  by  the  Constitution ;  and  it  would  imply  an  incredible 
fatuity  in  the  states,  to  ascribe  to  them  the  intention  to  relinquish  the 
power  of  self-government  and  self-preservation.  A  correct  view  ot  this 
matter  must  demonstrate,  moreover,  that  the  right  of  eminent  domain  in 
government  in  no  wise  interferes  with  the  inviolability  of  contracts;  that 
the  sanctimonious  regard  for  the  one  is  perfectly  consistent  with  the  pos- 
session and  exercise  of  the  other. 

"Under  every  established  government,  the  tenure  of  property  is  de- 
rived mediatclv  or  ini mediately  from  the  sovereign  power  of  the  political 
body,  organized  in  such  mode,  or  exerted  in  such  way  as  the  community 
or  state  may  have  thought  proper  to  ordain.  It  can  rest  on  no  other 
foundation,  can  have  no  other  guarantee.  It  is  owing  to  these  charac- 
teristics only,  in  the  original  nature  of  tenure,  that  ai)peals  can  be  made 
to  the  laws,  either  for  protection  or  assertion  of  the  rights  of  property. 
Upon  other  hypothesis,  the  law  of  property  would  be  simply  the  law  of 
force.  Now  it  is  undeniable,  that  the  investment  of  property  in  the 
citizen  by  the  government,  whctlicr  made  for  a  pecuniary  consideration, 
or  founded  on  conditions  of  civil  or  political  duty,  is  a  contract  between 
the  state,  or  the  government  acting  as  its  agent,  and  the  grautee  ;  and 
both  the  parties  are  bound  in  good  faith  to  fulfil  it.  But  into  all  con- 
tracts, whether  made  between  states  and  individuals,  or  between  indi- 
viduals only,  there  enter  conditions  which  arise  not  out  of  the  literal 
terms  of  the  contract  itself;  they  are  superinduced  by  the  pre-existing 
and  higher  authority  of  the  laws  of  nature,  of  nations,  or  of  the  com- 
munity to  which  the  jiarties  belong  ;  they  are  always  presumed,  and  must 
be  presumed  to  be  known  and  recognised  by  all,  and  binding  upon  all, 
and  need  never,  therefore,  be  carried  into  express  stii)ulation,  for  this 
could  add  nothing  to  thejr  force.  Every  contract  is  made  in  subordi- 
nation to  them,  and  must  yield  to  their  control,  as  conditions  inherent 
and  paramount,  wherever  a  necessity  for  their  execution  shall  occur. 
Such  a  condition  is  the  right  of  eminent  domain.  Tiiis  right  does  not 
operate  to  impair  the  contract  effected  by  it,  bvit  recognises  its  obligation 
in  the  fullest  extent,  claiming  only  the  fulfilment  of  an  essential  and 
inseparable  condition.  Thus,  in  claiming  the  resumption  or  qualification 
of  an  investure,  it  insists  merely  on  the  true  nature  and  character  of  the 
right  invested.  The  impairing  of  contracts  inhibited  by  the  Constitution 
can  scarcely,  by  the  greatest  violence  of  construction,  be  made  applicable 
to  the  enforcing  of  the  terms  or  necessary  import  of  a  contract;  the  Ian- 
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domain,  was  thus  affirmed  not  to  be  within  the  provision  of 
the  Constitution  of  the  United  States  respecting  the  obliga- 

guage  and  meaning  of  the  inliibition  were  designed  to  embrace  proceed- 
ings attempting  the  interpolation  of  some  new  term  or  condition  foreign 
to  the  original  agreement,  and  therefore  inconsistent  with  and  violative 
thereof.  It,  then,  being  clear  that  the  power  in  question  not  being 
within  the  purview  of  the  restriction  imposed  by  the  tenth  section  of  the 
first  article  of  the  Constitution,  it  remains  with  the  states  to  the  full 
extent  in  which  it  inheres  in  every  sovereign  government,  to  be  exer- 
cised by  them  in  that  degree  that  shall  be  deemed  commensurate  with 
public  necessity.  So  long  as  they  shall  steer  clear  of  the  single  predica- 
ment denounced  by  the  Constitution — shall  avoid  interference  with  the 
obligation  of  contracts — the  wisdom,  the  modes,  the  policy,  the  hardship 
of  any  exertion  of  this  power,  are  subjects  not  within  the  proper  cogni- 
zance of  this  court.  This  is,  in  truth,  purely  a  question  of  power ;  and, 
conceding  the  power  to  reside  in  the  state  government,  this  concession 
would  seem  to  close  the  door  upon  all  further  controversy  in  connexion 
with  it.  The  instances  of  the  exertion  of  this  power,  in  some  mode  or 
other,  from  the  very  foundation  of  civil  government,  have  been  so  nume- 
rous and  familiar,  that  it  seems  somewhat  strange  at  this  day  to  raise  a 
doubt  or  question  concerning  it.  In  fact  the  whole  policy  of  the  country, 
relative  to  roads,  mills,  bridges,  and  canals,  rests  upon  this  single  power, 
under  which  lands  have  always  been  condemned ;  and  without  the  ex- 
ertion of  this  power,  not  one  of  the  improvements  just  mentioned  could 
be  constructed.  In  our  country,  it  is  believed  that  the  power  was  never, 
or,  at  any  rate,  rarely,  questioned,  until  the  opinion  seems  to  have  ob- 
tained, that  the  right  of  property  in  a  chartered  corporation  was  more 
sacred  and  intangible  than  the  same  right  could  possibly  be  in  the  person 
of  a  citizen  ;  an  opinion  which  must  be  without  any  grounds  to  rest  upon, 
until  it  can  be  demonstrated  either  that  the  ideal  creature  is  more  than 
a  person,  or  the  corporeal  being  is  less.  For,  as  a  question  of  the  power 
to  appropriate  to  public  uses  the  property  of  pi'ivate  persons,  resting  upon 
the  ordinary  foundations  of  private  right,  there  would  seem  to  be  room 
neither  for  doubt  or  difficulty.  A  distinction  has  been  attempted,  in 
argument,  between  the  power  of  a  government  to  appi'opriate  for  public 
uses  property  which  is  corporeal,  or  may  be  said  to  be  in  being,  and  the 
like  power  in  the  government  to  resume  or  extinguish  a  franchise.  The 
distinction  thus  attempted  we  regard  as  a  refinement  which  has  no 
foundation  in  reason,  and  one  that,  in  truth,  avoids  the  true  legal  or  con- 
stitutional question  in  these  causes,  namely,  that  of  the  right  in  private 
persons,  in  the  use  or  enjoyment  of  their  private  property,  to  control  and 
actually  prohibit  the  power  and  duty  of  the  government  to  advance  and 
protect  the  general  good.     We  are  aware  of  nothing  peculiar  to  a  fran- 
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tion'of  contracts,  was  a  case  -where  the  legishiturc  of  Ver- 
mont had,  in  1795,  incorporated  a  company  for  the  purpose 

cliise  which  can  class  it  higher,  or  render  it  more  sacred  than  other 
property.     A  franchise  is  property,  and  nothing  more ;  it  is  incorporeal 
property,  and  is  so  defined  by  Justice  Blackstone,  when  treating,  in  his 
second  volume,  ch.  3,  p.  20,  of  the  Eights  of  Things.  It  is  its  character  of 
property  only  which  imparts  to  it  value,  and  alone  authorizes  in  individuals 
a  right  of  action  for  invasions  or  disturbances  of  its  enjoyment.    Vide  Bl. 
Comm.,  vol.  iii.  ch.  ICi,  p.  236,  as  to  injuries  to  this  description  of  private 
property,  and  the  remedies  given  for   redressing  them.     A  franchise, 
therefore,  to  erect  a  bridge,  to  construct  a  road,  to  keep  a  ferry,  and  to 
collect  tolls  upon  them,  granted  by  the  authority  of  the  state,  we  regard 
as  occupying  the  same  position,  with  respect  to  the  paramount  power  and 
duty  of  the  state  to  promote  and  protect  the  public  good,  as  does  the 
right  of  the  citizen  to  the  possession  and  enjoyment  of  his  land  under  his 
patent  or  contract  with  the  state,  and  it  can  no  more  interpose  any  ob- 
struction in  the  way  of  their  just  exertion.     Such  exertion  we  hold  to  be 
not  within  the  inhibition  of  the  Constitution,  and  no  violation  of  a  con- 
tract.    The   power  of  a  state,  in   the  exercise  of  eminent  domain,  to 
extinguish  immediately  a  franchise  it  had  granted,  appears  never  to  have 
been  directly  brought  here  for  adjudication,  and  consequently  has  not 
been  heretofore  formally  propounded  from  this  court ;  but  in  England, 
this  power,  to  the  fullest  extent,  was  recognised  in  the    case   of  the 
Governor  and  Company  of  the  Cast  Plate  Manufacturers  v.  Meredith,  4 
Term  Reports,  794;  and  Lord  Kenyon,  especially  in  that  case,  founded 
solely  upon  this  power  the  entire  policy  and  authority  of  all  the  road  and 
canal  laws  of  the  kingdom. 

"The  several  state  decisions  cited  in  the  argument,  from  3  Paige's 
Chancery  Reports,  p.  45  ;  from  23  Pickering,  p.  361  ;  from  17  Connecti- 
cut Reports,  p.  454;  from  8  New  Hampshire  Reports,  p.  398;  from  10 
New  Hampshire  Reports,  p.  371,  and  11  New  Hampshire  Reports,  p.  20, 
are  accordant  with  the  decision  above-mentioned,  from  4  Durnford  and 
East,  and  entirely  supported  by  it.  One  of  these  state  decisions,  namely, 
the  case  of  the  Enfield  Toll-Bridge  Company  v.  The  Hartford  and  New 
Haven  Railroad  Company,  17  Connecticut  Reports,  places  the  principle 
asserted  in  an  attitude  so  striking,  as  seems  to  render  that  case  worthy 
of  a  separate  notice.  The  legislature  of  Connecticut,  having  previously 
incorporated  the  Enfield  Bridge  Company,  inserted  in  a  charter  subse- 
quently granted  by  them  to  the  Hartford  and  Springfield  Railroad  Com- 
pany, a  provision  in  these  words  :  '  That  nothing  tluirein  contained  shall 
be  construed  to  prejudice  or  impair  any  of  the  rights  now  vested  in  the 
Enfield  Bridge  Company.'  This  provision,  comprehensive  as  its  language 
may  seem  to  be,  was  decided  by  the  Supreme  Court  of  the  state  as  not 
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of  buiUling  and  maintaining  a  toll-bridge ;  and  long  after- 
•wards,  by  certain  proceedings  under  the  general  laws  of  the 
state,  enacted  in  1839,  a  public  road  was  laid  out  between 
certain  termini,  passing  over  and  upon  the  plaintiff's  bridge, 
and  thus  converting  it  into  a  free  public  highway :  compen- 
sation being  assessed  and  awarded  to  them  for  this  appro- 
priation of  their  property,  and  for  the  consequent  extin- 
guishment of  their  franchise.  The  charter  of  incorporation 
had  confined  the  plaintiff's  right  of  erecting  and  maintain- 
ing a  toll-bridge  to  a  particular  spot,  directing  it  to  be 
where  a  road  was  directed  to  bo  re-surveyed  by  an  act 
passed  at  the  same  time.     It  is  difficult  to  be  satisfied  with 

embracing  any  exemption  of  the  Bridge  Company  from  the  legislative 
power  of  eminent  domain,  with  respect  to  its  franchise,  but  to  declare 
this,  and  this  only, — that  notwithstanding  the  privilege  of  constructing  a 
railroad  from  Hartford  to  Springfield  in  the  most  direct  and  feasible 
route,  granted  by  the  latter  charter,  the  franchise  of  the  Enfield  Bridge 
Company  should  remain  as  inviolate  as  the  property  of  other  citizens  of 
the  state.  These  decisions  sustain  clearly  the  following  positions,  com- 
prised in  this  summary  given  by  Chancellor  "Walworth,  3  Paige's  Re- 
ports, p.  73,  where  he  says,  that  'notwithstanding  the  grant  to  indi- 
viduals, the  eminent  domain,  the  highest  and  most  exact  idea  of  property, 
remains  in  the  government,  or  in  the  aggregate  body  of  the  people  in 
their  sovereign  capacity ;  and  they  have  the  right  to  resume  the  posses- 
sion of  the  property  in  the  manner  directed  by  the  Constitution  and  laws 
of  the  state,  whenever  the  public  interest  requires  it.  This  right  of 
resumption  may  be  exercised  not  only  where  the  safety,  but  also  where 
the  interest,  or  even  the  expediency  of  the  state  is  concerned.'  In  these 
positions,  containing  no  exception  with  regard  to  property  in  a  franchise 
(an  exception  which  we  should  deem  to  be  without  warrant  in  reason), 
we  recognise  the  true  doctrines  of  the  law  as  applicable  to  the  cases 
before  us.  In  considering  the  question  of  constitutional  power, — the 
only  question  properly  presented  upon  these  records, — we  institute  no 
inquiry  as  to  the  adequacy  or  inadequacy  of  the  compensation  allowed  to 
the  plaintiffs  in  error  for  the  extinguishment  of  their  franchise ;  nor  do 
we  inquire  into  the  conformity  between  the  modes  prescribed  by  the 
statutes  of  Vermont  and  the  proceedings  which  actually  were  adopted  in 
the  execution  of  those  statutes;  these  are  matters  regarded  by  this  court 
as  peculiarly  belonging  to  the  tribunals  designated  by  the  state  for  the 
exercise  of  her  legitimate  authority,  and  as  being  without  the  provisions 
assigned  to  this  court  by  the  Judiciary  Act." 
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the  reasoning  employed  by  any  of  the  learned  judges  in  this 
case.^  The  ground  upon  ■which  the  decision  Avas  placed,  by 
a  majority  of  the  court,  was  that  above  stated ;  and  it  rests, 
in  substance,  upon  the  position  that,  as  the  power  of  eminent 
domain  is  part  of  the  fundamental  law  of  the  state,  appli- 
cable to  all  property,  the  contract  by  ■which  a  franchise  is 
created  must  be  held  to  be  made  with  reference  to  this 
known  and  universal  power  of  the  government,  and  upon 
the  condition  that  it  is  to  be  exercised  Avhen  occasion  calls 
for  it.  But,  it  may  be  respectfully  suggested  that  what 
was  extinguished  or  taken  away,  in  this  case — the  franchise 
itself — was  the  thing  created  by  the  contract,  and  the  right 
to  enjoy  which  was  the  thing  stipulated ;  that  the  case 
differs  from  that  of  the  Charles  River  and  Warren  bridges, 
in  this,  that  in  the  latter  case  the  value  only  of  the  fran- 
chise was  impaired,  but  the  franchise  itself  was  not  taken 
or  extinguished ;  and  tlint  to  hold  that  the  subject-matter  of 
its  grant  may  be  taken  or  extinguished  by  the  state,  under 
its  power  of  eminent  domain,  Avhen  it  cannot  be  resumed  by 
the  law-making  power  alone,  without  touching  the  obligation 
of  the  contract,  is  to  hold  that  the  right  of  the  eminent 
domain  enters  into  the  contract,  as  one  of  its  conditions, 
while  the   ordinary  legislative  power  is  excluded  from  it.' 

'  See  imst,  note  2. 

*  In  Terret  v.  Taylor,  9  Crancli,  43,  51,  the  Supreme  Court  said  :  "A 
private  corporation,  created  by  the  legislature,  may  lose  its  franchises 
by  a  misuser  or  a  nonuscr  of  them ;  and  they  may  be  resumed  by  the 
government  under  a  judicial  judgment,  upon  a  q^io  tcarranio,  to  ascer- 
tain and  enforce  the  forfeiture.  This  is  the  common  law  of  the  land, 
and  is  a  tacit  condition  annexed  to  the  creation  of  every  sucli  corpora- 
tion. Upon  a  change  of  government,  too,  it  may  be  admitted  that  such 
exclusive  privileges,  attached  to  a  private  corporation,  as  arc  inconsis- 
tent with  the  new  government,  may  be  abolished.  In  respect,  also,  to 
jnihlic  corporations,  which  exist  only  for  public  purposes,  such  as  coun- 
ties, towns,  cities,  &c.,  the  legislature  may,  under  proper  limitations, 
have  a  right  to  change,  modify,  enlarge,  or  restrain  them,  securing, 
however,  the  property  for  the  uses  of  those  for  whom  and  at  whose 
expense  it  was  originally  purchased.  But,  that  the  legislature  can 
repeal  statutes  creating  private  corporations,  or  confirming  to  them, 
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And  this  "we  understand  to  be  the  view  of  the  court ;  for  it 
is  said  that  the  power  of  eminent  domain  is  paramount  to 
all  private  rights  vested  under  the  government,  and,  more- 
over, that  the  grant  of  a  franchise  is  made  with  reference  to 
it  as  'an  essential  and  inseparable  condition,'  growing  out  of 
the  higher  authority  of  the  paramount  law  of  the  state. 
Now,  this  broad  and  very  important  question,  whether  and 
to  what  extent,  the  law  of  the  state  enters  into  and  forms 
part  of  the  obligation  of  a  contract,  by  tacit  reference  or 
presumption,  so  as  to  regulate  or  fix  the  stipulations  of  the 
parties  upon  points  on  which  the  contract  does  not  expressly 
speak,  is  a  question  that  has  not  received  so  full  and  satis- 
factory an  elucidation,  in  our  constitutional  discussions,  as 
to  warrant  all  the  conclusions  that  may  follow  from  a  denial 
or  affirmance  of  the  general  proposition.  That  the  law 
which  regulates  or  vests  in  the  state  the  power  of  eminent 
domain,  or  the  power  itself,  is  of  a  more  high  or  sacred 
character  than  any  other  law  on  which  any  of  the  other 
powers  of  government  depend,  or  than  those  other  powers 
themselves,  so  that  it  may  be  supposed  to  be  peculiarly  in 
the  contemplation  of  the  parties  to  such  a  grant,  while  the 
ordinary  legislative  power  is  not,  it  is  difficult  to  affirm.  It 
is  difficult  to  see  why  a  state  can  resume  or  destroy  the 
subject  of  its  grant,  by  a  legislative  act,  which  involves  the 
exercise  of  the  power  of  eminent  domain,  when  it  cannot  do 
it  by  a  simple  repeal  of  the  grant  under  the  legislative 
power,  upon  the  ground  that  the  contract  in  the  grant  is 
made  upon  the  condition  that  the  one  power  may  be  exer- 

property  already  acquired  under  the  faith  of  previous  laws,  and  by 
such  repeal  can  vest  the  property  of  such  corporations  exclusively  in 
the  state,  or  dispose  of  the  same  to  such  purposes  as  they  may  please, 
without  the  consent  or  default  of  the  corporators,  we  are  not  prepared  to 
admit;  and  we  think  ourselves  standing  upon  the  principles  of  natural 
justice,  upon  the  fundamental  laws  of  every  free  government,  upon  the 
spirit  and  the  letter  of  the  Constitution  of  the  United  States,  and  upon 
the  decisions  of  most  respectable  judicial  tribunals,  in  resisting  such  a 
doctrine." 
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clsed,  and  that  the  other  may  not  he.     All  the  po^vcrs  of 
o-overnment   are  held  in   trust  for   the   puhlic,  and   all  are 
cquall}^  to  he  presumed  to  he  exercised  for  puhlic  purposes 
and  ohjccts.     The  simple  repeal  of  a  charter  of  incorpora- 
tion,  or  other  legislative  grant,  may  be  as  much  for  the 
puhlic  convenience  or  necessity,  as  the  extinguishment  of 
the  franchise  by  an  act  Avhich  takes  it,  under  the  power  of 
eminent  domain,  for  puhlic  uses  ;  and  when  the  charter  is 
silent  -with  regard  to  the  exercise  of   both  powers,   it  is 
difficult  to  see  why  one  is  within    the  obligation  of   the 
contract  and  the  other  is  not,  upon  any  notion  of  a  tacit 
reference  by  the  parties,  through  which  the  state  obtains  a 
reservation  of  power  in  one  form,  which  it  does  not  possess 
in  another.     The  real  question  Avould  seem  to  be.  Has  not 
the  state,  by  creating  a  franchise,  stipulated  that  it  shall 
continue  to  exist  and  be  enjoyed,  as  against  all  the  legisla- 
tive  powers  of  government,  and  against   all  other  powers, 
except  those  which  rest  upon  the  salm  popidi  siiprema  lex? 
That  there  is  a  distinction  between  the  franchise  of  a  corpo- 
ration and  its  property,  in  respect  to  the  contract  of  the 
state  and  the  corporators,  as  including  or  excluding  any  of 
the  powers  of  government  by  its  obligation,  Avould  seem  to 
be  clear,  from  the  fact  that  the  franchise  is  created  by  the 
grant,  and  its  existence  and  enjoyment  constitute  the  thing 
stipulated;  Avhereas  the  property,  however  acquired,  is  only 
the  means  by  which  the  franchise  is  exercised  and  enjoyed. 
Whether  tlie  franchise  itself  can  be  resume^',  or  destroyed, 
or  extinguished,  by  the  exercise  of  any  merely  legislative 
power,  whether  in  the  right  of  eminent  domain,  or  in  any 
other   mode   of    promoting   the   public    convenience,  must 
depend,  it  is  suggested,  upon  the  great  question  how  far  and 
in  what  sense  the  existing  law,  wdiether  fundamental,  natu- 
ral, or  positive,  enters  into  a  contract.     A  further  discussion 
of  this  and  some  of  the  other  questions  involved,  might,  it 
is  conceived,  lead  to  other  conclusions  as  to  the  power  of  a 
state  to  take  for  public  uses  the  franchise  of  a  corporation, 
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than  those  Avliicli  at  present  constitute  the  doctrine  of  the 
court.  ^ 

§  251.  But,  however  this  may  be,  it  wouki  seem  to  be 
clear,  as  is  settled  by  a  subsequent  case,  that  the  mere  abuse 
of  the  power  of  eminent  domain,  by  taking  more  land  than 
is  needful  for  the  easement  intended  to  be  created,  although 
the  party  whose  land  is  taken  holds  it  by  patent  from  the 
state,  is  not  a  violation  of  a  contract,  within  the  sense  and 
meaning  of  the  Constitution  of  the  United  States,  to  be  re- 
dressed under  the  25th  section  of  the  Judiciary  Act.^ 

§  252.  In  this  connexion,  also,  we  have  to  notice  the  dis- 
tinction between  laws  which  impair  the  obligation  of  con- 
tracts, and  laws  which  operate  retrospectively,  or  divest 
vested  rights,  and  yet  do  not  impair  the  obligation  of  a  con- 
tract. Retrospective  laws,  however  unjust,  are  forbidden  to 
the  states  by  the  Constitution  of  the  United  States,  only 
when  they  impair  the  obligation  of  contracts,  or,  in  criminal 

'  The  differences  of  opinion  entertained  by  some  of  the  learned 
judges,  who  concurred  in  this  decision,  would  seem  to  justify  the  sug- 
gestion, that  the  question  involved  in  the  case  of  The  West  River  Bridge 
Company  has  not  been  so  satisfactorily  disposed  of,  as  not  to  admit  of 
its  being  again  presented  to  the  court,  should  occasion  require. 

Mr.  Justice  McLean  did  not  adopt  the  reasoning  of  the  majority :  but 
he  held  that  the  power  acts  upon  the  property,  and  not  upon  the  con- 
tract ;  that  in  the  case  at  bar,  the  property  of  the  corporation  being 
taken,  the  franchise  was  of  no  value.  He  admitted  that  the  state  could 
not  take  the  franchise  alone,  without  taking  the  property.  Mr.  Justice 
Woodbury  held  that  the  franchise  itself  could  be  taken  only  "  when  its 
further  exercise  is  inconsistent  or  incompatible  with  the  highway  to  be 
laid  out,"  or  "  where  a  clear  intent  is  manifest  in  the  laws,  that  one 
corporation  and  its. uses  shall  yield  to  another,  or  another  public  use, 
under  the  supposed  superiority  of  the  latter  and  the  necessity  of  the 
case."  He  stated  many  other  limitations  of  his  assent  to  the  decision. 
Mr.  Justice  Wayne  dissented  from  the  opinion  of  the  majority.  It  is 
quite  evident  that  a  re-examination  of  the  question  is  needed.  But 
the  point  has  been  again  affirmed  in  The  Richmond,  &c.  Railroad  v. 
The  Louisa  Railroad,  13  Howard,  71. 

2  Mills  V.  St.  Clair  County,  8  Howard,  569,  584. 
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cases,  Avhcre  they  are  ex  post  facto.  If  they  fall  under 
neither  of  these  designations,  the  question  of  their  validity 
is  to  be  decided  wholly  by  the  provisions  of  the  state  con- 
stitution, and  in  the  state  tribunals.  Thus,  Avhere  the  legis- 
lature of  Connecticut,  in  1795,  passed  a  resolve,  setting  aside 
a  decree  of  a  court  of  probate  disapproving  of  a  will,  and 
granted  a  new  hearing ;  it  was  held,  that  the  resolve,  not 
being  against  any  constitutional  princiidc  in  that  state,  was 
valid ;  and  that  the  will,  which  was  approved  upon  the  new 
hearing,  was  conclusive  as  to  the  rights  obtained  under  it.^ 
So,  too,  there  is  a  clear  distinction  between  a  law  which 
operates  to  create  a  contract  between  parties,  where  none 
previously  existed,  and  a  law  which  impairs  the  obligation  of 
a  contract.  Thus,  where  the  legislature  of  Pennsylvania, 
after  a  decision  of  the  Supreme  Court  of  the  state  declaring 
that  a  contract  between  certain  persons  was  void,  and  conse- 
quently that  the  relation  of  landlord  and  tenant  did  not  sub- 
sist between  them,  passed  an  act  declaring  contracts  of  that 
nature  valid,  and  that  the  relation  of  landlord  and  tenant 
should  exist  and  be  held  effectual  in  them,  the  Supreme 
Court  of  the  United  States  held,  that  a  law  Avhich  gives 
validity  to  a  void  contract,  cannot  be  said  to  impair  its  obli- 
gation.^    In  like  manner,  where  the  real  estate  of  a  feme 

»  Calder  i-.  Bull,  3  Dallas,  386. 

*  Satterlee  v.  Mathewson,  2  Peters,  380,  411.  In  this  case,  Mr.  Justice 
"Washington,  delivering  the  opinion  of  the  court,  said,  "  Is  the  act  which 
is  objected  to  repugnant  to  any  provision  of  the  Constitution  of  the 
United  States?  It  is  alleged  to  be  so  by  the  counsel  for  the  plaintiff 
in  error,  for  a  variety  of  reasons;  and  particularly,  because  it  impairs 
the  obligation  of  the  contract  between  the  State  of  Pennsylvania  and 
the  plaintiffs  who  claim  title  under  her  grant  to  Wharton,  as  well  as 
of  the  contract  between  Satterlee  and  Mathewson  ;  because  it  creates  a 
contract  Ijctwecn  parties  where  none  previously  existed,  by  rendering 
that  a  binding  contract  which  the  law  of  the  land  had  declared  to  bo 
invalid  :  and  because  it  operates  to  divest  and  destroy  the  vested  rights 
of  the  plaintiff.  Another  objection  relied  upon  is,  that  in  passing  the 
act  in  question,  the  legislature  exercised  those  functions  wlilch  belong 
exclusively  to  the  judicial  branch  of  the  government. 

"  Let  these  objections  be  considered.  The  grant  to  Wharton  bestowed 
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covert  had  been  conveyed  by  deed  not  duly  acknowledged 
according  to  the  laws  of  Pennsylvania,  and  the  legislature 

upon  him  a  fee  simple  estate  iu  the  land  granted,  together  with  all  the 
rights,  privileges,  and  advantages  which,  by  the  laws  of  Pennsylvania, 
that  instrument  might  legally  pass.  Were  any  of  those  rights,  which  it 
is  admitted  vested  in  his  vendee  or  alienee,  disturbed  or  impaired  by  the 
act  under  consideration  ?  It  does  not  appear  from  the  record,  or  even 
from  the  reasoning  of  the  judges  of  either  court,  that  they  were  in  any 
instance  denied,  or  even  drawn  into  question.  Before  Satterlee  became 
entitled  to  any  part  of  the  land  in  dispute  under  Wharton,  he  had  volun- 
tarily entered  into  a  contract  with  Mathewson,  by  which  he  became  his 
tenant,  under  a  stipulation  that  either  of  the  parties  might  put  an  end  to 
the  tenancy  at  the  termination  of  any  one  year.  Under  this  new  con- 
tract, which,  if  it  was  ever  valid,  was  still  subsisting  and  in  full  force  at 
the  time  when  Satterlee  acquired  the  title  of  Wharton,  he  exposed  him- 
self to  the  operation  of  a  certain  principle  of  the  common  law,  which 
estopped  him  from  controverting  the  title  of  his  landlord,  by  setting  up 
a  better  title  to  the  land  in  himself,  or  one  outstanding  in  some  third 
person. 

"It  is  true,  that  the  Supreme  Court  of  the  state  decided,  in  the  year 
1825,  that  this  contract,  being  entered  into  with  a  person  claiming  under 
a  Connecticut  title,  was  void ;  so  that  the  principle  of  law  which  has 
been  mentioned  did  not  apply  to  it.  But  the  legislature  afterwards  de- 
clared by  the  act  under  examination,  that  contracts  of  that  nature  were 
valid,  and  that  the  relation  of  landlord  and  tenant  should  exist  and  be 
held  effectual,  as  well  in  contracts  of  that  description,  as  in  those  be- 
tween other  citizens  of  the  state. 

"  Now,  this  law  may  be  censured,  as  it  has  been,  as  an  unwise  and 
unjust  exercise  of  legislative  power,  as  retrospective  in  its  operation  ;  as 
the  exercise,  by  the  legislature,  of  a  judicial  function  ;  and  as  creatino-  a 
contract  between  parties  where  none  previously  existed.  All  this  may 
be  admitted ;  but  the  question  which  we  are  now  considering  is,  does  it 
impair  the  obligation  of  the  contract  between  the  state  and  Wharton,  or 
his  alienee  ?  Both  the  decision  of  the  Supreme  Court,  in  1825,  and  this 
act,  operate,  not  upon  that  contract,  but  upon  the  subsequent  contract 
between  Satterlee  and  Mathewson.  No  question  arose,  or  was  decided 
to  disparage  the  title  of  Wharton,  or  of  Satterlee  as  his  vendee.  So  far 
from  it,  that  the  judge  stated  in  his  charge  to  the  jury,  that  if  the  trans- 
actions between  John  F.  Satterlee  and  Elisha  Satterlee  were  fair,  then 
the  elder  title  of  the  defendant  must  prevail,  and  he  would  be  entitled  to 
a  verdict.  We  are  then  to  inquire  whether  the  obligation  of  a  contract 
between  Satterlee  and  Mathewson  was  impaired  by  this  statute  ? 

'•  The  objections  urged  at  the  bar,  and  the  arguments  in  support  of 
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afterwards  passed  an  act  making  such  conveyances  valid, 
notwithstanding  informalities  in  the  acknowledgment  of  the 

them,  apply  to  that  contract,  if  to  either.  It  is  that  contract  which  the 
act  declared  to  be  valid,  in  opposition  to  the  decision  of  the  Supreme 
Court;  and  admittin<i'  the  correctness  of  that  decision,  it  is  not  easy  to 
perceive  how  a  law  which  gives  validity  to  a  void  contract,  can  be  said 
to  impair  the  obligation  of  that  contract.  Should  a  statute  declare,  con- 
trary to  the  general  principles  of  law,  that  contracts  founded  upon  an 
illegal  or  immoral  consideration,  whether  in  existence  at  the  time  of 
passing  the  statutes,  or  which  might  hereafter  be  entered  into,  should 
nevertheless  be  valid  and  binding  upon  the  parties ;  all  would  admit  the 
retrospective  character  of  such  an  enactment,  and  that  the  effect  of  it 
was  to  create  a  contract  between  parties  where  none  had  previously  ex- 
isted. But  it  surely  cannot  be  contended,  that  to  create  a  contract,  and 
to  destroy  or  impair  one,  mean  the  same  thing. 

"  If  the  effect  of  the  statute  in  question  be  not  to  impair  the  obligation 
of  either  of  these  contracts,  and  none  other  appear  on  this  reconl,  is  there 
any  other  part  of  the  Constitution  of  the  United  States  to  which  it  is  re- 
pugnant ?  It  is  said  to  be  retrospective.  Be  it  so ;  but  retrospective 
laws  which  do  not  impair  the  obligation  of  contracts,  or  partake  of  the 
character  of  ex  post  facto  laws,  are  not  condemned  or  forbidden  by  any 
part  of  that  instrument. 

"  All  the  other  objections  which  have  been  made  to  this  statute  admit 
of  the  same  answer.     There  is  nothing  in  the  Constitution  of  the  United 
States  which  forbids  the  legislature  of  a  state  to  exercise  judicial  func- 
tions.    The  case  of  Ogden  v.  Blackledge  came  into  this  court  from  the 
Circuit  Court  of  the  United  States,  and  not  from  the  Supreme  Court  of 
North   Carolina;   and   the  question  whether   the   Act  of  1797,  which 
partook  of  a  judicial  character,  was  repugnant  to  the  Constitution  of  the 
United  States,  did  not  arise,  and  consequently  was  not  decided.     It  may 
safely  be  afBrmed,  that  no  case  has  ever  been  decided  in  this  court,  upon 
a  writ  of  error,  to  a  state  court,  which  aflbrds  the  slightest  countenance 
to  this  objection.     The  objection,  however,  which  was  most  pressed  upon 
the  court,  and  relied  upon  by  the  counsel  for  the  plaintiff  in  error,  was, 
that  the  effect  of  this  act  was  to  divest  rights  which  were  vested  l)y  law 
in  Satterlec.     There  is  certainly  no  part  of  the  Constitution  of  the  United 
States  which  applies  to  a  state  law  of  this  description  ;  nor  are  we  aware 
of  any  decision  of  this,  or  of  any  circuit  court,  which  has  condemned 
such  a  law  upon  this  ground;  provided  its  effect  be  not  to  impair  the 
obligation  of  a  contract ;  and  it  has  been  shown,  that  the  act  in  question 
has  no  such  efiFcct  upon  cither  of  tlic  contracts  wjiich  have  been  before 
mentioned. 

"  In  the  case  of  Fletcher  v.  Tcck,  it  was  stated  by  the  Chief  Justice, 
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deed,  it  was  said,  that  if  it  were  true  that  the  act  divested 
the  vested  right  of  the  heirs-at-law  of  the  wife  to  the  land, 
it  was  not  on  that  account  a  violation  of  the  Constitution  of 
the  United  States,  which  prohibits  not  retrospective  laws 
generally,  but  only  ex  post  facto  laws,  which  are  penal  and 
criminal  laws  ;  and  that  so  far  from  impairing  any  contract, 
the  act  assumed  the  title  of  the  femes  covert  to  be  good,  and 
sought  to  give  effect  to  their  contracts.^ 

§  253.  It  is  important,  however,  in  dealing  with  this  dis- 
tinction as  to  laws  which  divest  vested  rights,  to  observe  that 
if  the  rights  have  vested  under  a  contract,  or  grant  of  a  state, 
a  law  which  impairs  or  takes  them  away,  impairs  the  obli- 
gation of  a  contract,  since  that  obligation  necessarily  in- 
cludes an  undertaking  not  to  resume  or  interfere  with  the 
rights  granted.     Thus,  it  has  been  said,  that  when  a  law  is 

that  it  might  be  well  doubted,  whether  the  nature  of  society  and  of 
government  do  not  prescribe  some  limits  to  the  legislative  power  ;  and  he 
asks,  '  if  any  be  prescribed,  whei'e  are  they  to  be  found,  if  the  property 
of  an  individual,  fairly  and  honestly  acquired,  may  be  seized  without 
compensation?'  It  is  nowhere  intimated  in  that  opinion  that  a  state 
statute  which  divests  a  vested  right  is  repugnant  to  the  Constitution  of 
the  United  States,  and  the  case  in  which  that  opinion  was  jaronounced 
was  removed  into  this  court  by  writ  of  error,  not  from  the  supreme 
court  of  a  state,  but  from  a  circuit  court. 

"  The  strong  expressions  of  the  court  upon  this  point,  in  the  cases  of 
Vanhorne's  lessee  v.  Dorance,  and  The  Society  for  the  Propagation  of 
the  Gospel  v.  Wheeler,  were  founded  expressly  on  the  constitution  of  the 
respective  states  in  which  these  cases  were  tried. 

"  We  do  not  mean  in  any  respect  to  impugn  the  correctness  of  the 
sentiments  expressed  in  those  cases,  or  to  question  the  correctness  of  a 
circuit  court  sitting  to  administer  the  laws  of  a  state,  in  giving  to  the 
constitution  of  that  state  a  paramount  authority  over  a  legislative  act 
passed  in  violation  of  it.  We  intend  to  decide  no  more  than  that  the 
statute  objected  to  in  this  case  is  not  repugnant  to  the  Constitution  of 
the  United  States,  and  that  unless  it  be  so,  this  court  has  no  authority, 
under  the  25th  section  of  the  Judiciary  Act,  to  re-examine  and  to  reverse 
the  judgment  of  the  Supreme  Court  of  Pennsylvania  in  the  present 
case." 

'  Watson  I'.  Mercer,  8  Peters,  88. 
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in  its  nature  a  contract,  ■svlicn  absolute  rights  have  vested 
under  that  contract,  a  repeal  of  the  law  cannot  divest  those 
rights ;'  and  in  the  case  of  the  Charles  River  and  Warren 
Bridges,  it  was  said  by  the  court  that  the  plaintiffs  must 
place  themselves  upon  the  ground  of  contract,  and  show  that 
the  exclusive  right  which  they  claimed  was  acquired  by  con- 
tract with  the  state.^  When,  therefore,  it  is  said,  that  a 
state  law  which  divests  vested  rights  may  not  be  corrected  in 
the  Supreme  Court  of  the  United  States,  under  the  25th 
section  of  the  Judiciary  Act,  it  must  be  understood  with  the 
further  qualification  that  the  law  does  not  impair  the  obliga- 
tion of  a  contiact.  If  the  rights  are  given  or  created  by 
contract ;  if  they  spring  from  a  grant  which  has  ceded  them, 
and  wliich  imports  an  obligation  to  leave  them  unimpaired, 
the  very  clause  of  the  Constitution  is  violated,  by  a  law 
which  impairs  or  takes  them  away.  But  if  they  are  not 
ceded  by  contract,  or  created  by  its  terms,  if  they  spring 
merely  from  the  existing  law,  or  are  collateral  only  to  the 
contract,  without  being  part  of  its  provisions,  they  are  not 
protected  by  the  obligation  of  the  contract.  Thus,  for 
example,  a  right  to  imprison  for  debt  on  a  contract  is  a  right 
derived  wholly  from  the  existing  law  of  remedy,  and  forms 
no  part  of  the  contract ;  and  therefore  a  law  which  takes  it 
away  does  not  violate  the  obligation  of  a  contract.^ 

§  254.  In  the  same  way,  a  state  law  which  makes  the 
younger  of  two  conflicting  titles,  derived  from  the  same 
grantor,  paramount  to  the  elder,  if  it  be  first  recorded,  does 
not  impair  the  obligation  of  a  grant  by  which  the  state  con- 
veyed the  land  to  the  grantor,  for  the  contract  of  the  state 
does  not  import  an  obligation  not  to  alter  the  law  on  which 
the  validity  of  titles  depends."* 

§  255  a.  We  come  now  to  examine  the  ol)ligation  of  contracts 
made  by  individuals,  when  impaired  by  state  legislation.    And 

»  Fletcher  v.  Peck,  6  Peters,  87,  135.  «  Ante. 

3  Mason  v.  Haile,  12  Wheaton,  370,  378. 
*  Jackson  v.  Lamphire,  3  Peters,  280. 
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it  is  upon  tliis  branch  of  the  subject  that  the  most  profound 
discussions  have  taken  place,  as  to  what  constitutes  the  ob- 
ligation of  a  contract,  and  the  mode  in  which  it  may  be 
impaired;  although,  it  must  be  admitted,  those  discussions 
have  not  exhausted  the  subject,  and  have  not  always  carried 
conviction  to  all  the  learned  minds,  whose  high  duty  it  has 
been  to  determine  those  questions. 

§  255.  The  class  of  laws,  which  have  given  rise  to  the  most 
serious  conflicts  of  opinion  on  this  subject,  have  been  the 
state  bankrupt,  or  insolvent  laws,  operating  upon  contracts 
made  before  or  after  their  passage.  The  question  which 
they  have  presented,  respecting  the  inviolability  of  contracts, 
has  been  complicated  with  another  growing  out  of  the  com- 
plex system  of  the  state  and  the  federal  jurisdictions.  The 
cases  that  have  been  litigated  have  sometimes  presented  con- 
tracts made  in  other  states  than  those  where  the  discharge 
has  been  obtained  and  pleaded  under  a  state  law,  and  the  de- 
cisions have  sometimes  turned  upon  the  question  to  which 
this  circumstance  gives  rise,  respecting  the  power  of  the 
states  to  affect  the  right  of  action  accruing  to  citizens  of 
other  states  by  such  contracts.  Still,  the  naked  question 
concerning  the  unconstitutionality  of  state  bankrupt  or  in- 
solvent laws,  upon  the  ground  that  they  impair  the  obliga- 
tions of  contracts  entered  into  after  their  passage,  has,  upon 
one  occasion,  been  answered  in  the  negative  by  a  majority 
of  the  Supreme  Court  of  the  United  States.  But  a  careful 
examination  of  the  cases  will  show  that  the  subject  is  still 
left  in  a  distressing  conflict  of  opinions,  and  requires  to  be 
re-examined  upon  principle  and  analogy. 

§  256.  In  the  case  of  Sturgis  v.  Crowninshield,  the  law 
in  question,  passed  by  the  State  of  New  York,  libe- 
rated the  person  of  the  debtor,  and  discharged  him  from 
all  liability  from  any  debt  previously  contracted,  on  his 
surrendering  his  property  in  the  manner  it  prescribed.  The 
contract  was  made  in  New  York,  before  the  act  granting 
the  discharge  was  passed,  and  the  suit,  in  which  the  dis- 
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charge  under  that  law  was  pleaded,  was  brought  in  the 
Ch'cuit  Court  of  the  United  States  for  the  Massachusetts 
District.  The  opinion  of  the  Supreme  Court  of  the  United 
States  affirmed  the  power  of  the  States  to  pass  bankrupt  or 
insolvent  laws,  when  the  same  power  is  not  exercised  by- 
Congress  at  the  same  time,  provided  they  do  not  impair  the 
obligation  of  contracts  ;  and  it  also  affirmed  the  doctrine,  that 
the  prohibition  of  the  Constitution,  with  regard  to  contracts, 
was  a  general  provision  designed  to  establish  a  principle, 
namely,  that  contracts  should  be  inviolable ;  and  that  any 
law  which  discharged  a  contract  without  performance, 
violates  its  obligation.  At  the  same  time,  the  decision  was 
confined  to  the  case  under  consideration,  that  is  to  say, 
where  the  contract  was  made  before  the  law,  and  where  the 
creditor  sued  in  the  Circuit  Court  of  the  United  States,  and 
in  another  state  than  that  whose  law  was  pleaded  in  dis- 
charge of  the  contract.^  In  the  next  case,  which  followed 
immediately,  the  same  principle  was  applied  to  a  case  where 
the  contract  was  made  after  the  state  law  was  passed,  and 
where  it  was  made  in  South  Carolina,  notwithstanding  the 
suit  was  brouglit  in  the  Circuit  Court  of  the  United  States 
for  Louisiana,  in  which  state  the  law  was  passed,  and  the  dis- 
charge obtained,^  In  the  next  case,  the  same  principle  was 
applied  to  a  debt  contracted  previous  to  the  discharge, 
where  the  law  under  which  it  was  granted  was  passed  in  the 
state  where  the  contract  was  made,  and  where  the  parties 
continued  to  reside,  at  the  time  when  the  suit  was  brought, 
and  where  the  suit  was  brought  in  the  courts  of  the  same 
state.^ 

'  Sturges  V.  Crowninshielil,  4  Whcaton,  122,  191,  207. 

2  M'Millan  t\  M'Neal,  4  Whcaton,  200,  212.  In  this  case,  Mr. 
Chief  Justice  Marshall,  delivering  the  oiiiniou  of  the  court  said 
that  "  the  case  was  not  distinguishable  in  principle  from  the  case  of 
Sturges  V.  Crowninshield ;"  and  "  that  the  circumstances  of  the  state 
law,  under  which  the  debt  was  attempted  to  be  discharged,  having  been 
passed  before  the  debt  was  contracted,  made  no  difference  in  the  appli- 
cation of  the  principle." 

"  Farmers'  and  Mechanics'  Bank  of  Pennsylvania  v.  Smith,  G 
Wheaton,  131. 
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§  257.  Thus  far,  therefore,  the  decisions  affirm  the  fol- 
lowing propositions,  1.  That  a  state  law  which  discharges  a 
debtor  from  a  contract  made  previous  to  its  passage,  whether 
the  contract  is  made  in  or  out  of  the  state,  is  unconstitu- 
tional in  its  application  to  such  contract ;  2.  That  a  state 
law,  which  undertakes  to  discharge  a  contract  made  after 
its  passage,  and  made  out  of  the  state,  cannot  be  pleaded  in 
bar  to  an  action,  although  that  action  is  brought  in  the 
state  where  the  discharge  was  obtained.  Whether  it  was 
not  the  intention  of  the  court,  in  Sturges  v.  Crowninshield, 
to  affirm  the  general  principle,  that  no  contract,  whether 
made  before  or  after  the  passage  of  the  law,  can  be  dis- 
charged by  a  state  insolvent  law,  upon  the  ground  that  the 
obligation  of  the  contract  is  inconsistent  with  the  idea  of  a 
discharge  from  the  promise  it  contains,  might  perhaps  admit 
of  question.  Certain  it  is,  that  the  reasoning  of  the  court 
leads  to  this  result.  But  it  appears  that  it  Avas  afterwards 
made  known,  that  the  reasoning  of  the  Chief  Justice  in  this 
case  was  adopted  by  the  other  judges,  only  as  far  as  it  went 
to  establish  the  principle  in  its  application  to  a  contract 
made  before  the  passage  of  the  law,  and  where  the  suit  was 
brought  in  another  state  than  that  where  the  law  was  passed. 
Such  was  the  explanation  given  in  the  case  of  Ogden  v. 
Saunders,^  which  followed  that  of  the  Mechanics'  Bank  v. 
Smith. 

§  258.  The  case  of  Ogden  v.  Saunders  was  an  action 
brought  in  the  District  Court  of  the  United  States  for 
Louisiana,  by  a  citizen  of  Kentucky  against  a  citizen  of 
Louisiana,  upon  certain  bills  of  exchange  accepted  by  the 
latter  at  New  York,  where  he  then  resided,  and  where  he 
obtained  a  discharge  under  the  insolvent  law  of  New  York, 
enacted  before  the  acceptance  of  the  bills,  which  discharge 
was  pleaded  in  bar  of  the  suit.  The  case,  in  its  first  aspect, 
presented  the  broad  question,  whether  an  insolvent  law  of  a 
state,   as   applied  to   contracts  made   after   its    enactment, 

'  See  the  explanation  given  by  the  Chief  Justice  in  Ogden  v.  Saun- 
ders, 12  Wheaton,  333. 
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impairs  their  obligation,  in  the  sense  of  the  Constitution,  by 
releasing  the  person  of  the  debtor  and  his  future  acquisitions 
of  property  from  liability  under  the  contract.  A  majority 
of  the  court  held  (and  judgment  was  entered  accordingly), 
that  such  a  law  does  not  impair  the  obligation  of  contracts 
entered  into  subsequent  to  its  passage,  between  citizens  of 
the  same  state,  under  whose  law  the  discharge  is  obtained,  and 
when  the  discharge  is  pleaded  in  the  courts  of  that  statc.^ 
The  cause  was  again  argued,  as  to  the  effect  of  such  a 
discharge  in  respect  to  a  contract  made  with  a  citizen  of 
another  state,  where  the  certificate  is  pleaded  in  the  courts 
of  another  state,  or  of  the  United  States;  and  another 
majority  of  the  court  held  that  the  discharge  would,  in  such 
a  case,  be  no  bar  to  the  action.^ 

§  259.  The  next  case  was  that  of  Mason  v.   Hailc,   in 


>  The  majority  on  this  question  consisted  of  Judges  Washington, 
Johnson,  Thompson,  and  Trimble :  tlie  minority,  of  Mr.  Chief  Justice 
Marshall,  and  Judges  Story  and  Duvall.  12  Whcaton,  213,  254,  271, 
292,  313,  332. 

2  Upon  this  question,  the  majority  consisted  of  the  Chief  Justice,  and 
Judges  Johnson,  Duvall,  and  Story;  the  minority,  of  Judges  "Washing- 
ton, Thompson,  and  Trimble.  Ibid.  358,  3G9.  In  Boyle  v.  Zacharie, 
6  Peters,  G35,  C42,  Mr.  Justice  Story,  delivering  the  opinion  of  the 
court,  stated  that  the  ultimate  opinion  delivered  by  Mr.  Justice  Joluison 
in  0"-den  v.  Saunders  (meaning  that  upon  the  eflect  of  an  insolvent 
discharge  on  contracts  made  out  of  the  state),  was  concurred  in  by  the 
three  judges  who  were  in  the  minority  on  the  general  question  of  the 
constitutionality  of  state  insolvent  laws.  He  added,  that  "  so  far  as 
decisions  upon  the  suliject  of  state  insolvent  laws  have  been  made  by 
this  court,  they  are  to  be  deemed  final  and  conclusive."  In  this,  how- 
ever, it  would  seem  that  he  referred  to  the  questions  decided  in  the  final 
opinion  of  Judge  Johnson,  in  Ogdcn  r.  Saunders;  for  on  an  inquiry 
being  made  at  the  bar,  before  Boyle  v.  Zacharie  was  argued,  Chief 
Justice  Marshall,  referring  to  the  same  opinion  said,  "  Whatever  princi- 
ples are  established  in  t/ial  opinion,  are  to  be  considered  no  longer  open 
for  controversy,  but  the  settled  law  of  the  court."  See  G  Beters,  3 18. 
Boyle  V.  Zacharie  was  the  case  of  a  contract  made  by  a  citizen  of  Mary- 
land, in  Louisiana,  and  the  eflect  of  a  discharge  obtained  in  Maryland 
presented  the  same  question  that  was  decided  in  the  final  opiiiiou  in 
Ogdcn  V.  Saunders. 
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which  it  was  hehl  that  the  condition  of  a  bond  for  the  jail 
limits  in  Rhode  Island,  which  required  the  party  to  remain 
a  true  prisoner  until  "lawfully  discharged,"  was  not  broken 
by  his  going  at  large  under  a  discharge  under  the  insolvent 
laws  of  the  state,  obtained  from  the  proper  court  in  pursu- 
ance of  a  resolve  of  the  legislature,  which  discharged  the 
party  from  all  his  debts,  and  from  all  imprisonment,  arrest, 
and  restraint  of  his  person.  But  this  was  upon  the  ground 
that  the  law,  so  far  as  it  operated  upon  the  bond,  was  a  law 
regulating  the  remedy,  by  taking  away  imprisonment  for 
debt,  and  that  so  far  as  the  bond  could  be  regarded  as  a 
contract,  a  discharge  by  law  from  imprisonment  was  a 
"  lawful  discharge ;"  but  the  court  regarded  the  bond  not  in 
the  strict  light  of  a  contract,  but  as  part  of  the  process 
under  which  the  prisoner  was  held,  over  which,  according  to 
the  doctrine  laid  doAvn  in  Sturges  v.  Crowninshield,  the  legis- 
lature has  entire  control.^ 

§  260.  The  doctrine  finally  established  in  Ogden  v.  Saun- 
ders, namely,  that  a  discharge  under  a  state  insolvent  law 
cannot  affect  a  contract  made  by  the  debtor  with  a  citizen  of 
another  state,  was  again  affirmed  in  two  subsequent  cases,  in 
the  last  of  which  it  was  applied  to  a  contract  made  subse- 
quently to  the  passage  of  the  law.^  In  this  latter  case,  how- 
ever (Cook  V.  Moffat),  although  the  point  just  stated  was 
alone  actually  involved  and  decided,  several  of  the  judges 
expressed  themselves  with  regard  to  the  general  question  of 
the  operation  of  state  insolvent  laws  upon  contracts,  in  a 
manner  which  shows  that  as  great  a  diversity  of  views  exists 
upon  it  now,  as  was  found  to  exist  when  the  question  was 
first  presented  in  the  year  1819. 

'  Mason  V.  Haile,  12  Wheaton,  370.  Mr.  Justice  Washington  dis- 
sented, holding  the  bond  to  be  strictly  a  private  contract,  entered  into 
before  the  passage  of  the  law,  and,  therefore,  within  the  decision  in 
Sturges  V.  Crowninshield. 

2  Boyle  V.  Zacharie,  6  Peters,  635,  641 ;  Cook  v.  Moffat,  5  Howard, 
295. 
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§  261.  There  are,  liowever,  two  cases  previous  to  Cook  v. 
Moifat,  ill  -wliicli  the   court  have  gone  a  great  ^Yay  iu  the 
adoption  of  the  doctrine  that  tlie  existing  law,  oji  the  subject 
of  remedij,  enters  into  and  forms  part  of  every  contract,  and 
that  a  hiw  which   takes  away  a  right,  given  by  the  hxw  in 
force  at  the  time  of  the  contract,  to  pursue  a  certain  remedy, 
is  a  law  impairing  the  obligation  of  the  contract.     One  of 
them  was  the  case  of  a  law  passed  by  the  legislature  of 
Illinois,  subsequently  to  the  execution  of  a  mortgage,  which 
declared  that  the  equitable  estate  of  the  mortgagor  should 
not  be  extinguished  for  twelve  months  after  a  sale  under  a 
decree  in  chancery,  and  which  prevented  any  sale  unless  two- 
thirds  of  the  amount  at  which  the  property  had  been  valued 
by  appraisers  should  be  bid  for  it.     The  court  held  that  the 
law  of  the  state  existing  at  the  time  when  the  mortgage  was 
made,  and  which  gave  the  mortgagee  a  right  to  a  sale  under 
a  decree  of  a  court  of  chancery  that  would  extinguish  the 
equitable  interest  of  the  mortgagor,  made  a  part  of  the  con- 
tract, and  that  a  law  which  took  it  away  violated  the  obliga- 
tion of  tlie   contract.^      Upon   the   srimc  ground,  that  the 

*  Bronson  v.  Kinzie,  1  Howard,  Bll.  The  following  is  the  reasoning 
of  Mr.  Chief  Justice  Taney,  who  delivered  the  opinion  of  the  court:  "As 
concerns  the  obligations  of  the  contract  upon  which  this  controversy  has 
arisen,  they  depend  upon  the  laws  of  Illinois  as  they  stood  at  the  time 
the  mortgage  deed  was  executed.  The  money  due  was,  indeed,  to  be 
paid  in  New  York.  But  the  mortgage  given  to  secure  the  debt  was 
made  in  Illinois  for  real  property  situated  in  that  state,  and  the  rights 
which  the  mortgagee  acquired  in  the  premises  depended  upon  the  laws  of 
that  state.  In  other  words,  the  existing  laws  of  Illinois  created  and 
defined  the  legal  and  equitable  obligations  of  the  mortgage  contract. 

"  If  the  laws  of  the  state  passed  afterwards  had  done  nothing  more 
than  change  the  remedy  upon  contracts  of  this  description,  they  would 
be  liable  to  no  constitutional  objection.  For,  undoubtedly,  a  state  may 
regulate  at  pleasure  the  modes  of  proceeding  in  its  courts  in  relation  to 
past  contracts  as  well  as  future.  It  may,  for  example,  shorten  the  period 
of  time  within  which  claims  shall  be  barred  by  the  statute  of  limitations. 
It  may,  if  it  thinks  proper,  direct  that  the  necessary  imiilemcnts  of  agri- 
culture, or  the  tools  of  the  mechanic,  or  articles  of  necessity  in  household 
furniture,  shall,  like  wearing  apparel,  not  be  liable  to  execution  on  judg- 
ments.    Regulations  of  this  description  have  always  been  considered,  in 
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existing  law  of  the  state  on  the  subject  of  remedy  upon  a 
contract,  enters  into  and  forms  part  of  the  contract,  so  that 

every  civilized  community,  as  properly  belonging  to  the  remedy,  to  be 
exercised  or  not  by  every  sovereignty,  according  to  its  own  views  of 
policy  and  humanity.  It  must  reside  in  every  state  to  enable  it  to  secure 
its  citizens  from  unjust  and  harassing  litigation,  and  to  protect  them  in 
those  pursuits  which  are  necessary  to  the  existence  and  well-being  of 
every  community.  And,  although  a  new  remedy  may  be  deemed  less 
convenient  than  the  old  one,  and  may,  in  some  degree,  render  the  reco- 
very of  debts  more  tardy  and  difficult,  yet  it  will  uot  follow  that  the  law 
is  unconstitutional.  Whatever  belongs  merely  to  the  remedy  may  be 
altered  according  to  the  will  of  the  state,  provided  the  alteration  does  not 
impair  the  obligation  of  the  contract.  But  if  that  effect  is  produced,  it 
is  immaterial  whether  it  is  done  by  acting  on  the  remedy,  or  directly  on 
the  contract  itself.     In  either  case  it  is  prohibited  by  the  Constitution. 

"This  subject  came  before  the  Supreme  Court  in  the  case  of  Green  v. 
Biddle,  decided  in  1823,  and  reported  in  8  Wheat.  1.  It  appears  to  have 
been  twice  elaborately  argued  by  counsel  on  both  sides,  and  deliberately 
considered  by  the  court.  On  the  part  of  the  demandant  in  that  case,  it 
•was  insisted  that  the  laws  of  Kentucky,  passed  in  1797  and  1812,  com- 
cerning  occupying  claimants  of  land,  impaired  the  obligation  of  the  con- 
pact  made  with  Virginia  in  1789.  On  the  other  hand,  it  was  contended 
that  these  laws  only  regulated  the  remedy,  and.  did  not  operate  on  the 
right  to  the  lands.  In  deciding  the  point,  the  court  say :  '  It  is  no  an- 
swer that  the  Acts  of  Kentucky  now  in  question  are  regulations  of  the 
remedy,  and  uot  of  the  right  to  the  lands.  If  these  acts  so  change  the 
nature  and  extent  of  existing  remedies  as  materially  to  impair  the  rights 
and  interests  of  the  owner,  they  are  just  as  much  a  violation  of  the  com- 
pact as  if  they  directly  overturned  his  rights  and  interests.'  And,  in 
the  opinion  delivered  by  the  court  after  the  second  argument,  the  same 
rule  is  reiterated  in  language  equally  strong  (see  pages  75,'  7G,  and  Si). 


'  Nothing,  in  short,  can  be  more  clear,  upon  principles  of  law  and  rea- 
son, than  that  a  law  which  denies  to  the  owner  of  land  a  remedy  to  recover 
the  possession  of  it  when  withheld  by  any  person,  however  innocently  he 
may  have  obtained  it ;  or  to  recover  the  profits  received  from  it  by  the 
occupant ;  or  which  clogs  his  recovery  of  such  possession  and  profits,  by 
conditions  and  restrictions  tending  to  diminish  the  value  and  amount  of 
the  thing  recovered,  impairs  his  rights  to,  and  interest  in,  the  property. 
If  there  be  no  remedy  to  recover  the  possession,  the  law  necessarily  pre- 
sumes a  want  of  right  to  it.  If  the  remedy  afforded  be  qualified  and  re- 
strained by  conditions  of  any  kind,  the  right  of  the  owner  may  indeed 
subsist,  and  be  acknowledged ;  but  it  is  impaired  and  rendered  insecure, 
according  to  the  nature  and  extent  of  such  restrictions  :  8  Wheat.  75. 
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the  right  to  the  remedy  is  thus  made  one  of  the  rights  of  the 
contract,  it  was  hehl  that  a  hnv  of  the  State  of  lUinois  pro- 

This  judgment  of  the  court  is  entitled  to  tlie  more  weight  because  the 
opinion  is  stated  in  the  report  of  the  case  to  have  been  unanimous ;  and 
Judge  Washington,  who  was  the  only  member  of  the  court  absent  at  the 
first  argument,  delivered  the  opinion  of  the  Seconal.  We  concur  en- 
tirely in  the  correctness  of  the  rule  above  stated.  It  is  difficult,  perhaps, 
to  draw  a  lino  that  would  be  applicable  in  all  cases  between  legitimate 
alterations  of  the  remedy  and  provisions  which,  in  the  form  of  remedy, 
impair  the  right.  But  it  is  manifest  that  the  obligation  of  the  contract, 
and  tlie  rights  of  a  party  under  it,  may,  in  effect,  be  destroyed  by  deny- 
ing a  remedy  altogether;  or  may  be  seriously  impaired  by  burdening  the 
proceedings  with  new  conditions  and  restrictions,  so  as  to  make  the 
remedy  hardly  worth  pursuing.  And  no  one,  we  presume,  would  say 
that  there  is  any  substantial  difference  between  a  retrospective  law  de- 
claring a  particular  contract  or  class  of  contracts  to  be  abrogated  and 
void,  and  one  which  took  away  all  remedy  to  enforce  them,  or  encum- 
bered it  with  conditions  that  rendered  it  useless  or  impracticable  to  pur- 
sue it.  Blackstone,  in  his  Commentaries  on  the  Laws  of  England,  1  vol. 
55,  after  having  treated  of  the  declaratory  and  directory  parts  of  the 
law,  defines  the  remedial  in  the  following  words : — 

" '  The  remedial  part  of  the  law  is  so  necessary  a  consequence  of  the 
former  two,  that  laws  must  be  very  vague  and  imperfect  without  it.  For, 
in  vain  would  rights  be  declared,  in  vain  directed  to  be  observed,  if  tlicre 
■were  no  method  of  recovering  and  asserting  those  rights  when  wrongfully 
withheld  or  invaded.  This  is  what  we  mean  properly  when  we  speak 
of  the  protection  of  the  law.  When,  for  instance,  the  declaratory 
part  of  the  law  has  said  that  the  field  or  inheritance  which  belonged 
to  Titus's  father  is  vested  by  his  death  in  Titus ;  and  the  directory  part 
has  forbidden  any  one  to  enter  on  another's  property  without  the  leave  of 
the  owner ;  if  Gains,  after  this,  will  presume  to  take  possession  of  the 
land,  the  remedial  part  of  the  law  will  then  interpose  its  office,  will  make 
Gains  restore  the  possession  to  Titus,  and  also  pay  him  damages  for  the 
invasion.' 

"  We  have  quoted  the  entire  paragraph,  because  it  shows,  in  a  few, 
plain  words,  and  illustrates  by  a  familiar  example,  the  connexion  of  the 
remedy  with  the  right.  It  is  the  part  of  the  municipal  law  which  pro- 
tects the  right,  and  the  obligation  by  which  it  enforces  and  maintains  it. 
It  is  this  protection  which  the  clause  in  the  Constitution  now  in  question 
mainly  intended  to  secure.  And  it  would  be  unjust  to  the  memory  of 
the  distinguished  men  who  framed  it  to  suppose  it  was  designed  to  pro- 
tect a  mere  barren  and  abstract  right,  without  any  practical  operation 
upon  the  business  of  life.     It  was  undouljtedly  adopted  as  a  part  of  the 
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viding  that  a  sale  shall  not  be  made  of  property  levied  on 
under  an  execution,  unless  it  will  bring  two-thirds  of  its  valu- 


Constitution  for  a  great  and  useful  purpose.  It  was  to  maintain  tlie  in- 
tegrity of  contracts,  and  to  secure  their  faithful  execution  throughout 
this  Union,  by  placing  them  under  the  protection  of  the  Constitution  of 
the  United  States.  And  it  would  ill  become  this  court,  under  any  cir- 
cumstances, to  depart  from  the  plain  meaning  of  the  words  used,  and  to 
sanction  a  distinction  between  the  i-ight  and  the  remedy,  which  would 
render  this  provision  illusive  and  nugatory ;  mere  words  of  form,  afford- 
ing no  protection,  and  producing  no  practical  result. 

"  We  proceed  to  apply  these  principles  to  the  case  before  us.  Ac- 
cording to  the  long-settled  rules  of  law  and  equity  in  all  of  the  states 
whose  jurisprudence  has  been  modelled  upon  the  principles  of  the  com- 
mon law,  the  legal  title  to  the  premises  in  question  vested  in  the  com- 
plainant, upon  the  failure  of  the  mortgagor  to  comply  with  the  conditions 
contained  in  the  proviso ;  and  at  law  he  had  a  right  to  sue  for  and  re- 
cover the  land  itself.  But,  in  equity,  this  legal  title  is  regarded  as  a 
trust  estate  to  secure  the  payment  of  the  money;  and,  therefore,  when 
the  debt  is  discharged,  there  is  a  resulting  trust  for  the  mortgagor. 
Conrad  v.  The  Atlantic  Insurance  Company,  1  Peters,  441.  It  is  upon 
this  construction  of  the  contract,  that  courts  of  equity  lend  their  aid  either 
to  the  mortgagor  or  mortgagee,  in  order  to  enforce  their  respective  rights. 
The  court  will,  upon  the  application  of  the  mortgagor,  direct  the  recon- 
veyance of  the  property  to  him,  upon  the  payment  of  the  money  ;  and, 
upon  the  application  of  the  mortgagee,  it  will  order  a  sale  of  the  pro- 
perty to  discharge  the  debt.  But,  as  courts  of  equity  follow  the  law, 
they  acknowledge  the  legal  title  of  the  mortgagee,  and  never  deprive 
him  of  his  right  at  law  until  his  debt  is  paid  ;  and  he  is  entitled  to  the 
aid  of  the  courts  to  extinguish  the  equitable  title  of  the  mortgagor,  in 
order  that  he  may  obtain  the  benefit  of  his  security.  For  this  purpose, 
it  is  his  absolute  and  undoubted  right,  under  an  ordinary  mortgage  deed, 
if  the  money  is  not  paid  at  the  appointed  day,  to  go  to  the  court  of  chan- 
cery, and  obtain  its  order  for  the  sale  of  the  whole  mortgaged  property 
(if  the  whole  is  necessary),  free  and  discharged  from  the  equitable  in- 
terest of  the  mortgagor.  This  is  his  right  by  the  law  of  the  contract ; 
and  it  is  the  duty  of  the  court  to  maintain  and  enforce  it  without  any 
unreasonable  delay. 

"  When  this  contract  was  made,  no  statute  was  passed  by  the  state 
changing  the  rules  of  law  or  equity  in  relation  to  a  contract  of  this  kind. 
None  such,  at  least,  has  been  brought  to  the  notice  of  the  court ;  and  it 
must,  therefore,  be  governed,  and  the  rights  of  the  parties  under  it  mea- 
sured, by  the  rules  above  stated.  They  were  the  laws  of  Illinois  at  the 
time,  and,  therefore,  entered  into  the  contract,  and  formed  a  part  of  it, 
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ation,  according  to  tlie  opinion  of  three  householders,  Tvas 
unconstitutional  and  void  in  its  application  to  pre-existing 
debts/ 

without  any  express  stipulation  to  that  effect  in  the  deed.  Thus,  for 
example,  there  is  no  covenant  in  the  instrument  giving  the  mortgagor 
the  right  to  redeem,  by  paying  the  money  after  the  day  limited  in  the 
deed,  and  before  he  was  foreclosed  by  the  decree  of  the  court  of  chan- 
cery. Yet  no  one  doubts  his  right  or  his  remedy;  for,  by  the  laws  of  the 
state  then  in  force,  this  right  and  this  i-emedy  were  a  part  of  the  law  of 
the  contract,  without  any  express  agreement  by  the  parties.  So,  also,  the 
rights  of  the  mortgagee,  as  known  to  the  laws,  required  no  express  stipu- 
lation to  define  or  secure  them.  They  were  annexed  to  the  contract  at 
the  time  it  was  made,  and  formed  a  part  of  it ;  and  any  subsequent  law, 
impairing  the  rights  thus  acquired,  impairs  the  obligations  which  the 
contract  imposed. 

"This  brings  us  to  examine  the  statutes  of  Illinois  which  have  given 
rise  to  this  controversy.  As  concerns  the  law  of  February  19,  1841,  it 
appears  to  the  court  not  to  act  merely  on  the  remedy,  but  directly  upon 
the  contract  itself,  and  to  engraft  upon  it  new  conditions  injurious  and 
unjust  to  the  mortgagee.  It  declares  that,  although  the  mortgaged  pre- 
mises should  be  sold  under  the  decree  of  the  court  of  chancery,  yet  that 
the  equitable  estate  of  the  mortgagor  shall  not  be  extinguished,  but  shall 
continue  for  twelve  mouths  after  the  sale ;  and  it  moreover  gives  a  new 
and  like  estate,  which  before  had  no  existence,  to  the  judgment  creditor, 
to  continue  for  fifteen  months.  If  such  rights  may  be  added  to  the 
original  contract  by  subsequent  legislation,  it  would  be  difficult  to  say 
at  what  point  they  must  stop.  An  equitable  interest  in  the  premises 
may,  in  like  manner,  be  conferred  upon  others ;  and  the  right  to  redeem 
may  be  so  prolonged  as  to  deprive  the  mortgagee  of  the  benefit  of  his 
security,  by  rendering  the  property  unsaleable  for  anything  like  its  value. 
This  law  gives  to  the  mortgagor,  and  to  the  judgment-creditor,  an  equi- 
table estate  in  the  premises,  which  neither  of  them  would  have  been 
entitled  to  under  the  original  contract ;  and  these  new  interests  are 
directly  and  materially  in  conflict  with  those  which  the  mortgagee  ac- 
quired when  the  mortgage  was  made.  Any  such  modification  of  a  con- 
tract by  subsequent  legislation,  against  the  consent  of  one  of  the  parties, 
unquestionably  impairs  its  obligations,  and  is  prohibited  by  the  Consti- 
tution. 

"  The  second  point  certified  arises  under  the  law  of  February  27,  18  il. 
The  observations  already  made  in  relation  to  the  other  act,  apply  with 
equal  force  to  this.     It  is   true  that  this  law  apparently  acts  upon  the 


"  McCracken  v.  Hayward,  2  Howard,  COS. 
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§  262.  Having  stated  the  precise  judicial  position  of  this 
subject,  a  few  suggestions  may  be  here  made,  with  reference 

remedy,  and  not  directly  upon  the  contract :  yet  its  efiFect  is  to  deprive 
the  party  of  his  pre-existing  right  to  foreclose  the  mortgage  by  a  sale  of 
the  premises,  and  to  impose  upon  him  conditions  which  would  frequently 
render  any  sale  altogether  impossible.  And  this  law  is  still  more  objec- 
tionable, because  it  is  not  a  general  one,  and  prescribing  the  mode  of 
selling  mortgaged  premises  in  all  cases,  but  is  confined  to  judgments 
rendered  and  contracts  made  prior  to  the  1st  of  May,  18-il.  The  act 
was  passed  on  the  27thof  February  in  that  year;  and  it  operates  mainly 
on  past  contracts  and  not  on  future.  If  the  contracts  intended  to  be 
affected  by  it  had  been  specifically  enumerated  in  the  law,  and  these 
conditions  applied  to  them,  while  other  contracts  of  the  same  description 
were  to  be  enforced  in  the  ordinary  course  of  legal  proceedings,  no  one 
would  doubt  that  such  a  law  was  unconstitutional.  Here  a  j^articular 
class  of  contracts  is  selected,  and  encumbered  with  these  new  conditions; 
■and  it  can  make  no  difference,  in  principle,  whether  they  are  described 
by  the  names  of  the  parties,  or  by  the  time  at  which  they  were  made. 

"In  the  case  before  us,  the  conflict  of  these  laws  with  the  obligations 
of  the  contract  is  made  the  more  evident  by  an  express  covenant  con- 
tained in  the  instrument  itself,  whereby  the  mortgagee,  in  default  of  pay- 
ment, was  authorized  to  enter  on  the  premises  and  sell  them  at  public 
auction,  and  to  retain  out  of  the  money  thus  raised  the  amount  due,  and 
to  pay  the  surplus,  if  any,  to  the  mortgagor.  It  is  Impossible  to  read 
this  covenant  and  compare  it  with  the  laws  now  under  consideration, 
without  seeing  that  both  of  these  acts  materially  interfere  with  the  ex- 
press agreement  of  the  parties  contained  in  this  covenant.  Yet,  the  right 
here  secured  to  the  mortgagee  is  substantially  nothing  more  than  the 
right  to  sell,  free  and  discharged  of  the  equitable  interest  of  Kinzie  and 
wife,  in  order  to  obtain  his  money.  Now,  at  the  time  this  deed  was  exe- 
cuted, the  right  to  sell,  free  and  discharged'  of  the  equitable  estate  of  the 
mortgagor,  was  a  part  of  every  ordinary  contract  of  mortgage  in  the 
state,  without  the  aid  of  this  express  covenant ;  and  the  only  difference 
between  the  right  annexed  by  law  and  that  given  by  the  covenant, 
consists  in  this:  that  in  the  former  case,  the  right  of  sale  must  be  exer- 
cised under  the  direction  of  the  court  of  chancery,  upon  such  terms  as  it 
shall  prescribe,  and  the  sale  made  by  an  agent  of  the  court ;  in  the  latter, 
the  sale  is  to  be  made  by  the  party  himself.  But,  even  under  this  cove- 
nant, the  sale  made  by  the  party  is  so  far  subject  to  the  supervision  of 
the  court,  that  it  will  be  set  aside  and  a  new  one  ordered,  if  reasonable 
notice  is  not  given,  or  the  proceedings  be  regarded,  in  any  respect,  as 
contrary  to  equity  and  justice.  There  is,  therefore,  in  truth,  but  little 
material  difference  between  the  rights  of  the  mortgagee  with  or  without 
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to  the  principal  question  involved,  namely,  whether  and  to 
wliat  extent,  or  in  what  sense,  the  existing  law  enters  into 
and  forms  part  of  a  contract.  It  is  mainly  upon  tlie  notion 
that  contracts  arc  made  with  a  tacit  reference  to  the  laws  in 
force  at  the  time  they  are  entered  into,  that  the  doctrine  is 
maintained,  which  holds  that  such  laws  do  not  impair  the 
obligation  of  contracts  made  suLsequently  to  their  enact- 
ment, and  that  statutes  Avhich  essentially  vary  or  repeal 
pre-existing  laws,  so  as  to  give  to  either  party  rights  mate- 
rially dillerent  from  those  annexed  to  the  contract  by  the 
law  in  force  at  its  formation,  arc  within  the  prohibition  of 
the  Constitution.  But  it  is  extremely  difficult  to  make  this 
doctrine  consistent  with  itself.  If,  in  a  contract  to  pay  a 
sura  of  money,  for  value  received,  that  is  absolute  on  its 
face,  and  that  contains  in  its  terms  no  condition  whatever, 
there  is  an  implied  condition,  that  on  the  insolvency  of  the 
promisor,  tlic  })romisce  shall  receive  a  less  sum,  and  that 
the  promisor  shall  be  released  from  the  promise  as  to  all 
the  residue,  because  the  existing  law  enacts  that  on  a  surren- 
der of  their  property  insolvent  debtors  shall -be  discharged, 
it  must  be  upon  tlie  ground  that  the  obligation  of  the  con- 
tract depends  for  its  force  upon  the  hnv  of  society,  and  ex- 

this  covenant.  The  distinction  consists  rather  in  the  form  of  the  remedy, 
than  in  the  substantial  right ;  and  as  it  is  evident  that  the  laws  in  question 
invade  the  right  secured  by  this  covenant,  there  can  be  no  sound  reason 
for  a  different  conclusion,  where  similar  rights  are  incorjiorated  by  law 
into  the  contract,  and  form  a  part  of  it  at  the  time  it  is  made. 

"Mortf'a"-cs  made  since  the  passage  of  these  laws  must  undoubtedly 
be  governed  by  them  ;  for  every  state  has  the  power  to  prescribe  the  legal 
and  equitable  obligations  of  a  contract  to  be  made  and  executed  within 
its  jurisdiction.  It  may  exempt  any  property  it  thinks  proper  from  sale, 
for  the  payment  of  a  debt,  and  may  impose  such  conditions  and  re- 
strictions upon  the  creditor  as  its  judgment  and  policy  may  dictate.  And 
all  future  contracts  would  be  subject  to  such  provisions ;  and  they  would 
be  obligatory  upon  the  parlies  in  the  courts  of  the  United  States,  as  well 
as  in  those  of  the  state.  We  speak,  of  course,  of  contracts  made  and  to 
be  executed  in  the  state.  It  is  a  case  of  that  description  that  is  now 
before  us,  and  we  do  not  think  it  proper  to  go  beyond  it.'' 

But  sec  the  dissenting  opinion  of  Mr.  Justice  McLean. 
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tends  no  farther  than  that  law  requires,  and  extends  just  as 
far  as  the  sovereign  power  of  society  chooses  to  have  it.  If 
so,  if  the  parties,  when  they  enter  into  a  contract,  are  sup- 
posed to  contemplate  just  that  extent  of  obligation  which  the 
legislative  power  of  the  community  sees  fit  to  have  them  as- 
sume, why  is  not  the  repealing  or  modifying  power  over  the 
law  equally  within  their  contemplation,  so  as  to  make  the 
extent  of  obligation  exactly  what  the  law  makes  it  at  the 
time  of  a  breach  of  the  promise  ?  The  reason  that  has 
usually  been  assigned  for  a  distinction,  is,  that  the  law  ex- 
isting at  the  time  when  the  contract  is  entered  into  fixes  the 
rights  of  the  parties,  and  determines  what  the  one  shall  have 
a  right  to  demand,  and  what  the  other  shall  be  bound  to 
perform ;  but  if  it  does  so,  it  is  by  means  of  a  presumption 
that  the  parties,  although  the  terms  of  their  contract  are 
express  and  absolute,  made  its  obligation  conditional,  by 
tacitly  annexing  to  it  the  provisions  of  the  law.  But  when 
does  this  presumption  begin  to  operate  ?  Or,  in  other  words, 
when  is  the  law  applicable  to  the  contract,  and  when  did  the 
parties  mean  that  it  should  operate  upon  it  ?  Did  they  mean 
that  the  law  should  fix  their  rights  before  a  breach  of  the 
terms  of  their  contract  had  given  rise  to  the  inquiry  of  what 
implied  conditions  it  embraced,  or  did  they  mean  that  their 
rights  should  be  ascertained  by  the  law  existing  at  the  time 
when  a  breach  of  the  express  and  absolute  promise  makes  it 
necessary  to  ascertain  whether  the  coercive  power  of  society 
intends  to  treat  it  as  an  express  and  positive  obligation  ? 
There  seems  to  be  as  good  reason  for  holding  the  latter  to 
have  been  their  intention,  as  there  is  for  maintaining  that 
the  former  was  alone  contemplated.  Indeed,  if  the  law  ex- 
isting at  the  time  a  simple  contract  debt  is  incurred,  fixes 
the  extent  and  nature  of  the  obligation,  by  the  presumed 
reference  of  the  parties  to  the  rights  which  it  gives,  it  cannot 
be  repealed  as  to  any  contract  made  while  it  was  in  force. 

§  263.  But  the  difficulty  becomes  more  apparent,  when  we 
come  to  apply  this  doctrine  to  contracts  purely  conditional 

24 
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or  contingent,  at  tlieir  inception.  Suppose  tlic  case  of  a 
contract  to  pay  money,  on  the  liappcning  of  a  future  event. 
A  law  affecting  the  entire  promise  of  contracts  may  be  in 
force  at  the  time  when  such  a  contingent  contract  Avas 
entered  into,  and  may  be  repealed  before  the  money  becomes 
due.  Which  law  Avas  applicable  to  the  contract  ?  Did  the 
parties  intend,  if  they  intended  any  reference  to  the  law, 
that  their  rights  should  be  fixed  by  the  law  as  it  stood  before 
any  right  to  demand  pnymcnt  had  been  acquired,  or  did  they 
mean  that  Avlien  tlie  ol)ligation  hud  become  perfect,  its  extent 
and  force  should  be  determined  by  the  legislative  Avill  then 
applicable  to  the  same  class  of  obligations  ? 

§  264.  These  diflficnltics,  it  is  belicA-ed,  are  not  encoun- 
tered, by  the  suggestion  that  a  laAV  professing  to  deal  only 
with  the  remedy,  may  go  so  far  as  to  render  the  contract 
worthless,  by  taking  aAvay  the  means  of  enforcing  it.  It  is 
undou])tedly  true,  and  has  been  admitted  in  all  the  reasoning 
on  this  subject,  tliat  Avhile  the  legislature  of  a  state  has  poAver 
to  vary  and  modify  the  remedy  upon  contracts,  if  it  takes 
away  all  remedy,  so  that  the  obligation  of  the  contract  can- 
not be  satisfied,  the  obligation  is  impaired.  But  the  ques- 
tion is,  not  whether  some  remedy,  but  whether  the  particular 
remedy  existing  at  the  time  AAdien  the  contract- is  made,  is  in 
the  contemplation  of  the  parties,  as  forming  part  of  its  stipu- 
lations, and  determining  the  rights  under  it.  It  has  not 
been  denied,  by  those  Avho  have  maintained  that  the  existing 
law  enters  into  the  contract,  that  there  is,  as  to  the  particu- 
lar remedy  in  force  at  tlic  making  of  the  contract,  a  distinc- 
tion iK^Avecn  remedy  and  oliligation,  and  tliat  the  legislature 
may  act  on  the  one,  Avithout  impuiring  the  other,  provided 
some  remedy  is  left,  which  Avill  enable  the  party  to  enforce 
the  obligation.  If  this  be  true,  then  the  particular  remedy 
cannot  enter  into  the  stipulations  of  the  contract,  and  there- 
fore I  conceive  that  the  question  Avhether  a  particular  law, 
which  changes  the  remedy,  touches  the  obligations  of  the 
contract,  does  not  depend  upon  the  adoption  of  the  remedy 
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as  a  term  of  the  contract,  but  upon  the  question  whether  the 
remedy  afforded  will  satisfy  the  obligation  of  the  contract,  as 
ascertained  by  its  terms,  and  the  principles  of  interpretation 
properly  applicable  to  them.^ 

§  265.  Other  illustrations  of  the  jurisdiction  conferred  and 
regulated  by  the  2oth  section  of  the  Judiciary  Act  will  be 
found  in  the  cases  where  the  validity  of  a  state  law,  on  the 
ground  of  its  repugnancy  to  some  other  provision  of  the 
Constitution,  has  been  drawn  in  question.  As,  where  the 
question  has  been  whether  a  state  law  violated  the  provision 
of  the  Constitution  which  prohibits  the  states  to  issue  "  bills 
of  credit  ;"^  or  where  a  state  law  was  supposed  to  be  in  con- 
flict with  the  power  of  Congress  to  regulate  commerce  f  or 
to  regulate  the  militia  ;*  or  "  to  borrow  money  on  the  credit 
of  the  United  States  ;"■'  or  to  establish  a  bank  for  the  fiscal 
operations  of  the  government  f  or  to  employ  oflBcers  for  the 
purposes  of  the  government  upon  a  fixed  compensation,  not 
subject  to  deduction  by  the  taxing  power  of  the  states.''  But 
in  order  to  give  jurisdiction  under  the  25th  section  of  the 
Judiciary  Act,  the  state  law  must  be  repugnant  to  some 
provision  of  the  Constitution  or  laws  of  the  United  States, 
or  some  authority  exercised  under  them.  And,  therefore, 
where  a  question  arose  in  a  state  court  whether  an  ordinance 

'  I  have  made  tliese  suggestions,  not  with  a  view  to  the  full  discussion 
of  this  difficult  subject,  but  for  the  purpose  of  indicating  the  direction  in 
which  farther  inquiries  may  be  prosecuted.  It  has,  I  confess,  always 
appeared  to  me,  that  the  reasoning  of  Chief  Justice  Marshall,  in  Ogden 
V.  Saunders,  so  far  as  it  deals  with  this  question,  whether  an  existing 
law  forms  part  of  a  contract,  is  unanswerable. 

2  Craig  V.  The  State  of  Missouri,  4  Peters,  410  ;  Briscoe  v.  The  Com- 
monwealth Bank  of  Kentucky,  11  Peters,  257. 

^  Wilson  V.  The  Black  Bird  Creek  Company,  2  Peters,  245  ;  Brown  v. 
The  State  of  Maryland,  12  Wheaton,  419;  Gibbons  v.  Ogden,  9 
Wheaton,  1. 

*  Houston  V.  Moore,  5  Wheaton,  1. 

5  Weston  V.  The  City  Council  of  Charleston,  2  Peters,  449. 
*«McCulloch  V.  The  State  of  Maryland,  4  Wheaton,  316. 

'Dobbins  v.  The  Commissioners  of  Erie  County,  16  Peters,  435. 
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of  the  city  authorities  of  New  Orleans  did  not  violate  re- 
ligious liberty,  it  was  held  that  the  Supreme  Court  of  the 
United  States  could  not  take  jurisdiction,  since  the  Consti- 
tution of  the  United  States  makes  no  provision  for  protecting 
the  citizens  of  the  respective  states  in  their  religious  liber- 
ties, but  leaves  such  protection  to  the  constitutions  of  the 
states,  and  since  the  Acts  of  Congress  organizing  the  terri- 
tory of  Orleans,  and  adopting  for  it  the  provisions  of  the 
Ordinance  of  1787,  were  superseded  by  the  State  Consti- 
tution of  Louisiana.'^ 

'  Permoli  v.  The  First  Municipality  of  New  Orleans,  3  Howard,  589. 
In  this  case,  Mr.  Justice  Catron  delivering  the  opinion  of  the  court, 
said : — 

"As  this  case  comes  here  on  a  writ  of  error  to  bring  up  the  proceed- 
ings of  a  state  court,  before  proceeding  to  examine  the  merits  of  the 
controversy,  it  is  our  duty  to  determine  whether  this  court  has  jurisdiction 
of  the  matter. 

"  The  ordinances  complained  of  must  violate  the  Constitution  or  laws 
of  the  United  States,  or  some  authority  exercised  under  them  ;  if  they 
do  not,  we  have  no  power  by  the  25th  section  of  the  Judiciary  Act  to 
interfere.  The  Constitution  makes  no  provision  for  protecting  the  citi- 
zens of  the  respective  states  in  their  religious  liberties;  this  is  left  to 
the  state  constitutions  and  laws ;  nor  is  there  any  inhibition  imposed  by 
the  Constitution  of  the  United  States  in  this  respect  on  the  states.  We 
must  therefore  look  beyond  the  Constitution  for  the  laws  that  are  sup- 
posed to  be  violated,  and  on  which  our  jurisdiction  can  be  founded; 
these  are  the  following  Acts  of  Congress.  That  of  February  20,  1811, 
authorized  the  people  of  the  territory  of  Orleans  to  form  a  constitution 
and  .state  government ;  by  section  3,  certain  restrictions  were  imposed  in 
the  form  of  instructions  to  the  convention  that  might  form  the  consti- 
tution ;  such  as  that  it  should  be  republican ;  consistent  with  the  con- 
stitution of  the  United  States ;  that  it  should  contain  the  fundamental 
principles  of  civil  and  religious  liberty;  that  it  should  secure  the  right  of 
trial  by  jury  in  criminal  cases,  and  the  writ  of  Jidbcas  corpus ;  that  the 
laws  of  the  state  should  be  published,  and  legislative  and  judicial  pro- 
ceedings be  written  and  recorded  in  the  language  of  the  Constitution  of 
the  United  States.  Then  follows  by  a  second  proviso,  a  stipulation 
reserving  to  the  United  States  the  property  in  the  public  lands,  and  their 
exemption  from  state  taxation,  with  a  declaration  that  the  navigation  of 
the  Mississippi  and  its  waters  shall  be  common  highways,  &c. 

"By  the  Act  of  April  8,  1812,  Louisiana  was  admitted  according  to 
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§  266.  In  like  manner,  the  precise  question  which  gives 
jurisdiction  to  the  Supreme  Court  of  the  United  States, 


the  mode  prescribed  by  the  Act  of  1811 ;  Congress  declared  it  should  be 
on  the  conditions  and  terms  contained  in  the  third  section  of  that  act, 
which  should  be  considered,  deemed,  and  taken,  as  fundamental  con- 
ditions and  terms  upon  which  the  state  was  incorporated  in  the  Union. 
All  Congress  intended  was  to  declare  in  advance  to  the  people  of  the 
territory,  the  fundamental  principles  their  constitution  should  contain ; 
this  was  every  way  proper  under  the  circumstances ;  the  instrument 
having  been  duly  formed  and  presented,  it  was  for  the  national  legisla- 
ture to  judge  whether  it  contained  the  proper  principles,  and  to  accept 
it  if  it  did,  or  reject  it  if  it  did  not.  Having  accepted  the  constitution 
and  admitted  the  state  'on  an  equal  footing  with  the  original  states  in 
all  respects  whatever,'  in  express  terms,  by  the  Act  of  1812,  was  con- 
cluded from  assuming  that  the  instructions  contained  in  the  Act  of  1811 
had  not  been  complied  with.  No  fundamental  principles  could  be  added 
by  way  of  amendment,  as  this  would  have  been  making  part  of  the  state 
constitution ;  if  Congress  could  make  it  in  part,  it  might,  in  the  form  of 
amendment,  make  it  entire.  The  conditions  and  terms  referred  to  in  the 
Act  of  1812  could  only  relate  to  the  stipulations  contained  in  the  second 
proviso  of  the  Act  of  1811,  involving  rights  of  property  and  navigation, 
and,  in  our  opinion,  were  not  otherwise  intended.  The  principal  stress 
of  the  argument  for  the  plaintiff  in  error  proceeded  on  the  Ordinance  of 
1787.  The  Act  of  1805,  ch.  83,  having  provided,  that  from  and  after 
the  establishment  of  the  government  of  the  Orleans  territory,  the  inhabi- 
tants of  the  same  should  be  entitled  to  enjoy  all  the  rights,  privileges, 
and  advantages  secured  by  said  ordinance,  and  then  enjoyed  by  the 
people  of  the  Mississippi  territory.  It  was  also  made  the  frame  of 
government,  with  modifications. 

"  In  the  ordinance  there  are  terms  of  compact  declared  to  be  thereby 
established  between  the  original  states,  and  the  people  in  the  states 
afterwards  to  be  formed  northwest  of  the  Ohio,  unalterable,  unless  by 
common  consent ;  one  of  which  stipulations  is,  that  '  no  person  demean- 
ing himself  in  a  peaceable  manner,  shall  ever  be  molested  on  account  of 
his  mode  of  worship,  or  religious  sentiments,  in  the  said  territory.'  For 
this  provision  is  claimed  the  sanction  of  an  unalterable  law  of  Congress  ; 
and  it  is  insisted  that  the  city  ordinances  above  have  violated  it ;  and 
what  the  force  of  the  ordinance  is  north  of  the  Ohio,  we  do  not  pretend 
to  say,  as  it  is  unnecessary  for  the  purposes  of  this  case.  But  as  regards 
the  State  of  Louisiana,  it  had  no  further  force,  after  the  adoption  of  the 
state  constitution,  than  other  Acts  of  Congress,  organizing,  in  part,  the 
territorial  government  of  New  Orleans,  and  standing  in  connexion  with 
the  Ordinance  of  1787.     So  far  as  they  conferred  political  rights,  and 
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arises  in  those  cases  where  the  validity  of  a  state  law  is 
drawn  in  question,  on  the  ground  that  it  violates  the  pro- 
visions of  a  treaty.  As  where  a  law  of  the  State  of 
Georgia  prohibited  persons  residing  within  the  territory  of 
the  Cherokee  Indians  (without  taking  an  oath  of  allegiance 
to  that  state),  with  Avhom  several  treaties  had  been  entered 
into  by  the  United  States,  which  recognised  them  as  a 
sovereign  nation,  and  guarantied  to  them  their  territor3^^ 

§  267.  In  all  cases,  however,  in  which  the  validity  of  a 
statute  is  drawn  in  question,  on  the  ground  of  its  repug- 
nancy to  the  Constitution,  laws,  or  treaties  of  the  United 
States,  in  order  to  give  jurisdiction  to  the  Supreme  Court  of 
the  United  States,  under  the  25th  section  of  the  Judiciary 
Act,  the  law  must  have  been  passed  by  a  state,  a  member  of 
the  Union,  and  a  public  body  owing  obedience  and  con- 
formity to  its  Constitution  and  laws.  And,  therefore,  a  law 
passed  by  the  legislature  of  a  territory  is  not  within  the 
operation  of  the  Judiciary  Act.^ 

secured  civil  and  religious  liberties  (which  are  political  rights),  the  laws 
of  Congress  were  all  superseded  by  the  state  constitution ;  nor  is  any 
part  of  them  in  force,  unless  they  were  adopted  by  the  Constitution  of 
Louisiana  as  laws  of  the  state.  It  is  not  possible  to  maintain  that  the 
United  States  hold  in  trust,  by  force  of  the  Ordinance,  for  the  people  of 
Louisiana,  all  the  great  elemental  principles,  or  any  one  of  them,  con- 
tained in  the  Ordinance,  and  secured  to  the  people  of  the  Orleans  terri- 
tory during  its  existence.  It  follows,  no  repugnance  could  arise  between 
the  Ordinance  of  1787  and  an  Act  of  the  Legislature  of  Louisiana,  or  a 
city  regulation  founded  on  such  act ;  and,  therefore,  this  court  has  no 
jurisdiction  on  the  last  ground  assumed,  more  than  on  the  preceding 
ones.  In  our  judgment,  the  question  presented  by  the  record  is  exclu- 
sively of  state  cognizance,  and  equally  so  in  the  old  states  and  the  new 
ones  ;  and  that  the  writ  of  error  must  be  dismissed." 

See  further  as  to  the  question  whether  the  Ordinance  of  1787  is  still 
in  force,  Pollard  v.  Ilagan,  3  Howard,  212;  Strader  v.  Graham,  10 
Howard,  82. 

'  Worcester  v.  The  State  of  Georgia,  G  Peters,  515. 

«  Scott  V.  Jones,  5  Howard,  243.  The  President,  &c.,  of  the  Miners' 
Bank  of  Dubuque  v.  The  State  of  Iowa,  12  Howard,  1.  In  tliis  last 
case,  Mr.  Justice  Daniel,  delivering  the  opinion  of  the  court,  said :  "  By 
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§  268.  Instances  where  the  validity  of  an  authority  exer- 
cised under  the  United  States  has  been  drawn  in  question, 

the  plaintiffs  in  error  it  is  insisted,  that  the  averments  in  their  rejoinder 
being  admitted  by  the  demurrer,  it  follows,  ex  consequenti,  that  the 
repealing  law  of  the  territory  of  Iowa  was  unconstitutional,  as  a  law 
arbitrarily  abrogating  the  charter  of  the  bank,  and,  therefore,  a  law 
impairing  the  obligation  of  a  contract.  In  revising  the  case  just  made 
this  court  do  not  consider  themselves  called  upon  to  test  either  the 
power  of  the  government  of  Iowa  for  the  enactment  of  the  statute  com- 
plained of,  the  coincidence  or  incompatibility  of  that  statute  with  the 
10th  section  of  the  first  article  of  the  Constitution,  or  regularity  of  the 
proceedings  in  the  court  below.  At  the  threshold  of  their  exami- 
nation of  this  case,  they  are  met  by  an  inquiry  far  more  important 
and  controlling  than  either  of  these,  viz.,  an  inquiry  into  their  own 
a,uthority  to  effect,  under  any  aspect  under  which  this  case  is  pre- 
sented to  them,  the  result  which  is  sought  at  their  hands.  "Whatever 
authority  there  exists  in  this  court  to  re-examine  and  reverse  the  judg- 
ments or  decrees  of  the  courts,  not  those  regularly  appertaining  to  the 
organized  judicial  system  of  the  United  States,  such  authority  must  be 
traced  to  the  25th  section  of  the  law  establishing  the  '  Judicial  Courts 
of  the  United  States,'  by  which  section  alone  the  power  of  this  court, 
for  the  purposes  above  stated,  was  created  and  clearly  defined.  By 
recurrence  to  that  section,  it  will  be  perceived,  in  order  to  give  the 
corrective  power  to  that  tribunal,  that,  by  the  decision  of  the  state  court, 
there  must  have  been  '  drawn  in  question  the  validity  of  a  statute,  or 
an  authority  exercised  under  the  United  States,  and  the  decision  be 
against  their  validity ;'  or  it  must  be  '  where  is  drawn  in  question  the 
validity  or  statute  of,  or  an  authority  exercised  under  any  state,  on  the 
ground  of  their  being  repugnant  to  the  Constitution,  treaties,  or  laws  of 
the  United  States,  and  the  decision  is  in  favor  of  such  their  validity ;  or 
where  is  drawn  in  question  the  construction  of  any  clause  of  the  Con- 
stitution, or  of  a  treaty  or  statute  of,  or  commission  held  under  the 
United  States,  and  the  decision  is  against  the  title,  right,  privilege,  or 
exemption  specially  set  up  or  claimed  under  such  clause  of  the  Consti- 
tution, treaty,  statute,  or  commission.'  By  a  comparison  of  the  record 
before  us,  with  the  section  of  the  Judiciary  Act  above  quoted,  we 
think  it  nowhere  apparent  that  there  has  been,  by  the  decision  of  the 
Court  of  Iowa,  drawn  in  question  the  validity  of  a  treaty,  or  statute  of, 
or  an  authority  exercised  under  the  United  States,  much  less  that  there 
has  been  a  decision  against  the  validity  of  either ;  that  there  has  been 
drawn  in  question  the  validity  of  a  statute  of,  or  an  authority  exercised 
under  any  state,  on  the  ground  of  its  being  repugnant  to  the  Constitu- 
tion, treaties,  or  laws  of  the  United  States,  or  the  construction  of  any 
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and  the  decision  of  the   state   court  has  been   against  its 
validity,  are  presented  by  the  cases  of  Neilson  v.  Lagou  and 

clause  of  the  Constitution,  or  of  any  treaty,  or  statute  of,  or  commission 
held  under  the  United  States,  and  a  decision  adverse  to  the  validity  of 
the  latter.  And,  it  may  be  observed,  that  every  requisite  to  form  a 
ground  of  jurisdiction  enumerated  in  each  of  the  predicaments  com- 
prised in  the  statutes,  must  combine,  in  order  to  give  to  this  court  the 
power  invoked  by  the  plaintiffs  in  error.  The  alleged  wrong  which  the 
court  arc  called  on  to  redress,  is  not  an  act  of  staie  power  at  all ;  it  is  an 
act  of  territorial  government  of  Iowa,  by  which  was  repealed  an  act  of 
the  preceding  territorial  government  of  Wisconsin ;  consequently,  the 
decision  of  the  court  below  asserted  no  state  act  or  power  in  opposition 
to  the  Constitution,  treaties,  or  laws,  or  to  a  commission  or  authority  of 
or  under  the  United  States,  and  presents  therefore  no  grounds  of  juris- 
diction here,  either  as  derived  from  the  language  of  the  statute,  or  from 
any  construction  heretofore  given  of  it.  If  the  question,  whether  a  writ 
of  error  would  lie  from  this  court  to  review  the  acts  of  the  territorial 
governments  could  ever  have  been  regarded  as  in  any  sense  equivocal 
upon  the  language  of  the  25th  section  of  the  Judiciary  Act,  such  a 
question  could  not  now  be  considered  as  open,  under  the  express  adju- 
dications ruled  by  this  court.  Thus,  in  the  case  of  Scott  v.  Jones,  o 
Howard,  p.  341,  it  was  expressly  declared,  'that  an  objection  to  the 
validity  of  a  statute,  on  the  ground  that  the  legislature  which  passed  it 
were  not  competent  or  duly  organized,  under  the  Acts  of  Congress  and 
the  Constitution,  so  as  to  pass  valid  statutes,  is  not  within  the  cases 
enumerated  in  the  25th  section  of  the  Judiciary  Act,  and,  therefore,  this 
court  has  no  jurisdiction  over  the  subject.  That  in  order  to  give  this 
court  jurisdiction,  the  statute,  the  validity  of  which  is  drawn  in  question, 
must  be  passed  by  a  state,  a  member  of  the  Union,  and  a  public  body 
owing  obedience  and  conformity  to  its  Constitution  and  laws.  That  if 
public  bodies,  not  duly  admitted  into  the  Union,  undertake,  as  states,  to 
pass  laws  which  might  encroach  on  the  Union,  or  its  granted  powers, 
such  conduct  would  have  to  be  reached  either  by  the  power  of  the  Union 
to  put  down  insurrection,  or  by  the  ordinary  penal  laws  of  the  states  or 
territories  within  which  their  bodies  are  situated  and  acting ;  but  their 
measures  are  not  examinable  by  this  court  upon  a  writ  of  error.  They 
are  not  states,  and  cannot  pass  statutes  within  the  meaning  of  the 
Judiciary  Acts.'  Other  cases  cited  by  the  court,  in  the  opinion  just 
quoted,  might  be  adduced,  to  show  the  difference  ever  taken  by  the 
court  in  reference  to  its  relation  to  the  states  as  states,  and  as  contradis- 
tinguished from  the  territories  of  the  United  States.  It  seems  to  us, 
that  the  control  of  these  territorial  governments  properly  ajjpertains  to 
that  branch  of  the  governnient  which  creates  and  can  change  or  modify 
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Clements  v.  Barry.     In  the  first,  the  plaintiff  claimed  the 
land  in  controversy  under  an  authority  which  he  alleged  had 

them  to  meet  its  views  of  public  policy,  viz.,  the  Congress  of  the  United 
States.  That  control  has  certainly  not  been  vested  in  this  court,  either 
in  mode  or  in  substance,  by  the  25th  section  of  the  Judiciary  Act.  It 
has  been  argued  in  this  case,  that  as  Congress,  in  creating  the  territorial 
governments  of  Wisconsin  and  Iowa,  reserved  to  themselves  the  power 
of  disapproving  and  thereby  annulling  the  acts  of  those  governments, 
and  had,  in  the  exercise  of  that  power,  stricken  out  several  of  the  pro- 
visions of  the  charter  of  the  Bank  of  Dubuque,  enacted  by  the  legisla- 
ture of  Wisconsin,  assenting  to  the  residue ;  and  that,  therefore,  the 
charter  of  this  bank  should  be  regarded  as  an  Act  of  Congress,  rather 
than  of  the  territorial  govei'nment;  consequently,  the  decision  of  the 
state  court,  in  favor  of  the  repealing  law  of  Iowa,  must  be  held  to  be 
one  in  which  was  drawn  in  question  and  overruled  the  validity  of  a 
statute  of,  or  an  authority  exercised  under  the  United  States,  and  as  a 
decision  also  against  a  right,  title,  privilege,  set  up  under  a  statute  of  the 
United  States.  The  fallacy  of  this  argument  is  easily  detected.  Con- 
gress, in  erecting  the  territorial  governments,  and  in  conferring  upon 
them  powers  of  general  legislation,  did  not,  from  obvious  principles  of 
policy  and  necessity,  ordain  a  suspension  of  all  acts  proceeding  from 
these  powers,  until  expressly  sanctioned  by  themselves,  whilst  for  con- 
sidei'ations  equally  strong  they  reserved  the  power  of  disapproving  or 
annulling  such  acts  of  territorial  legislation  as  might  be  deemed  detri- 
mental. A  different  system  of  procedure  would  have  been  fatal  to 
all  practical  improvement  in  those  territories,  however  urgently  called 
for ;  nay,  might  have  disarmed  them  of  the  very  power  of  self  preserva- 
tion. An  invasion  or  insurrection,  or  any  other  crisis  demanding  the 
most  strenuous  action,  would  have  had  to  remain  without  preventive  or 
remedy,  till  Congress,  if  not  in  session,  could  be  convened  or  when  in 
session,  must  have  awaited  its  possibly  procrastinated  aid.  The  argu- 
ment would  render  also  the  acts  of  the  territorial  government,  even  the 
most  wholesome  and  necessary,  and  though  indispensably  carried  to  the 
extreme  of  authority,  obnoxious  to  the  charge  of  usurpation  or  crimi- 
nality. The  reverse  of  this  argument,  whilst  it  is  accordant  with  the 
investure  of  general  legislative  power  in  the  territorial  governments, 
places  them  in  the  position  of  usefulness  and  advantage  towards  those 
they  were  bound  to  foster,  and  subjects  them,  at  the  same  time,  to 
proper  restraints  from  their  superior.  The  charter  of  the  Bank  of 
Dubuque,  enacted  in  all  its  details  and  powers  ever  possessed  by  it  (and 
according  to  which  it  was  in  fact  organized)  by  the  legislature  of  Wis- 
consin, must  be  looked  upon  as  the  creature  of  that  legislature.  To 
regard  it,  as  we  are  urged  to  do  by  the  argument  of  the  plaintiff  in 
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been  exercised  by  the  Secretary  of  the  Treasury  in  behalf  of 
the  United  States,  and  the  decision  of  the  state  court  was 
against  the  validity  of  the  authority  so  exercised.^  In  the 
last,  the  marshal  of  the  United  States  had  levied  an  execu- 
tion upon  certain  property,  under  a  judgment  of  the  circuit 
court,  Avhich  Avas  taken  out  of  his  custody  by  a  writ  of 
replevin  issued  by  a  state  court,  and  the  supreme  court  of 
the  state  decided  adversely  to  the  elaiin  of  the  marshal." 

§  209.  Another  class  of  cases,  arising  under  the  third 
specification  of  the  statute,  are  those  where  the  construction 
of  some  clause  of  the  Constitution,  or  of  a  treaty,  or  statute 
of,  or  commission  held  under,  the  United  States,  is  drawn  in 
question,  and  the  decision  is  against  the  title,  right,  privi- 
lege, or  exemption  specially  set  up  or  claimed  by  either 
party  under  such  clause  of  the  Constitution,  treaty,  statute, 
or  commission.  One  branch  of  this  class  of  cases  consists 
of  those  where  a  party  sets  up  a  title  under  a  treaty  or  an 
Act  of  Congress.  The  principles  which  regulate  the  juris- 
diction in  these  cases  have  been  elaborately  considered. 

§  270.  The  25th  section  of  the  Judiciary  Act,  in  respect 
to  rights  protected  by  the  Constitution,  or  by  a  treaty  or 
law  of  the  United  States,  is  co-extensive  with  the  clause  of 
the  Constitution  which  extends  the  judicial  power  to  cases 
arising  under  the  Constitution,  laws,  or  treaties  of  the  United 

error,  would  constitute  rather  a  bank  of  the  United  States,  situated 
wilhout  the  United  States,  and  operating  within  tlie  territory  of  Wiscon- 
sin, now  the  State  of  Iowa,  independently  of  the  power  or  local  policy  of 
that  state,  and  beyond  the  reach  of  its  faculties  or  obligations  to  be 
exerted  for  its  own  citizens.  We  think  that  the  positions,  urged  for  the 
plaintiff  in  error,  leave  the  objections  to  the  jurisdiction,  as  above  stated, 
in  their  full  force.  We  regard  both  the  cluirter  granted  by  Wisconsin, 
and  the  repeal  of  that  charter  by  Iowa,  alike  as  acts  of  the  territorial 
authorities,  and  not  as  the  acts  of  any  state  of  this  Union ;  and  that  as 
such  this  court  has  no  power,  by  writ  of  error,  to  take  cognizance  of 
them  in  virtue  of,  and  for  the  objects  designated  by,  the  25th  section  of 
the  Judiciary  Act.'' 

>  7  Howard,  772.  Ml  Jloward,  398. 
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States.  A  right  may  be  created  by  the  Constitution,  or  a 
law,  or  a  treaty,  or  it  may  spring  from  some  other  source, 
and  be  protected  by  the  Constitution,  a  law,  or  a  treaty. 
The  jurisdiction  of  the  Supreme  Court  of  the  United  States 
extends,  both  by  the  language  of  the  Constitution  and  that 
of  the  Judiciary  Act,  to  the  review  of  a  case  in  which  a 
right  is  protected  by  the  Constitution,  a  law,  or  a  treaty  of 
the  United  States,  or  in  which  it  is  created  by  either.^  But 
where  a  right  springs  from  some  other  source,  in  order  to 
gain  the  jurisdiction,  it  is  necessary  that  it  should  be  pro- 
tected by  the  Constitution,  or  a  treaty,  or  Act  of  Con- 
gress.^ For  example,  if  a  party  relies  solely  on  a  complete 
title  to  land  in  Louisiana  derived  from  the  Spanish  govern- 
ment, and  the  treaty  of  cession  has  ceased  to  be  applicable 
to  the  title,  and  it  is  not  aifected  by  any  Act  of  Congress,  a 
decision  of  the  state  court  upon  it  cannot  be  reviewed  under 
the  25th  section  of  the  Judiciary  Act.^  But  if  the  title  of 
either  party,  or  that  of  both  parties,  depends  upon  an  Act  of 
Congress,  or  is  aifected  by  it,  and  the  decision  of  the  state 
court  is  against  the  right  thus  set  up,  the  Supreme  Court 
has  jurisdiction  to  review  that  decision,  and  may  look  into 
the  previous  Spanish  concession,  on  which  the  Act  of  Con- 
gress is  supposed  to  operate,  for  the  purpose  of  construing 
that  act.^  But  where  a  title  in  Louisiana  is  protected  by  the 
treaty  of  cession,  so  that  a  decision  of  the  state  court  against 
its  validity  would  be  subject  to  revisal  under  the  25th  sec- 
tion of  the  Judiciary  Act,  yet  if  the  state  court  only  applies 
the  local  laws  of  the  state  to  the  construction  of  the  grant, 
for  the  purpose  of  determining  boundaries,  it  is  not  a  deci- 
sion against  its  validity,  and  the  Supreme  Court  of  the 
United  States  has  no  jurisdiction.* 

»  City  of  New  Orleans  v.  De  Armas,  9  Peters,  224,  233. 

2  Ibid.  "  Ibid. 

*  Pollard's  Heirs  v.  Kibbie,  14  Peters,  353 ;  City  of  Mobile  v.  Eslava, 
16  Peters,  234 ;  Chouteau  v.  Eckhart,  2  Howard,  344. 

^  McDonough  v.  Millaudon,  3  Howard,  693.  Moreover,  Congress,  in 
acting  upon  complete  grants,  recognised  them  as  they  stood ;  and  the 
Act  May  11th  1820,  confirming  such  as  were  recommended  for  confir- 
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§  271.  And  in  cases  of  title  wliich  springs  from  or  origi- 
nates in  a  treaty,  or  Act  of  Congress,  or  patent,  it  depends, 
according  to  recent  decisions,  upon  the  question  adjudicated 
in  a  state  court,  whether  the  decision  can  be  revised  under 
the  25th  section  of  the  Judiciary  Act.  If  both  parties  claim 
under  the  treaty,  law,  or  patent,  and  their  validity  or  con- 
struction is  not  contested,  and  the  contest  is  simply  -which 
party  is  entitled  to  the  right  created  by  the  treaty,  law,  or 
patent,  and  the  right  itself  is  not  denied  by  the  state  court, 
the  Supreme  Court  of  the  United  States  cannot  take  juris- 
diction. This  point  has  been  illustrated  in  two  recent  cases, 
in  which  it  was  very  carefully  considered.  In  1839,  a  treaty 
was  made  between  the  United  States  and  Mexico,  providing 
for  the  "  adjustment  of  claims  of  citizens  of  the  United 
States  on  the  Mexican  republic."  Under  this  treaty,  a 
sum  of  money  was  awarded  to  be  paid  to  the  members  of 
the  Baltimore  Mexican  Company,  who  had  subscribed  money 
to  fit  out  an  expedition  against  the  then  government  of 
Mexico,  under  General  Mina,  in  1816.  In  1825,  the  Re- 
public of  Mexico  assumed  the  payment  of  this  debt  of  Gene- 
ral Mina,  but  it  was  not  paid  until  it  was  awarded  by  the 
commissioners  under  the  treaty  of  1839.  In  1817,  one 
Goodwin,  who  owned  a  share  of  this  debt,  took  the  benefit 
of  the  Insolvent  Laws  of  the  State  of  Maryland,  and  one 
Gill  (the  plaintifi"),  was  appointed  permanent  trustee  of  his 
estate,  in  1837 ;  but  in  1817,  there  had  been  a  provisional 
trustee  appointed  (one  ]5rown),  to  whom  Goodwin  had  exe- 
cuted a  deed  of  assignment  of  all  his  property;  in  1825, 
Brown  conveyed  to  Robert  Oliver,  and  in  1839,  Goodwin 
assigned  to  Oliver  all  his  title  and  interest  in  the  claim  of 
the  Company  against  ^Icxico.  The  suit  in  the  state  court  of 
Maryland  was  brought  1)y  Gill  against  Oliver's  executors, 

mation  by  the  register  and  receiver,  had  no  reference  to  any  particular 
surveys.  A  decision  of  a  state  court,  tliercfore,  which  may  be  in  oppo- 
sition to  one  of  those  surveys,  is  not  against  the  validity  of  a  title  existing 
under  an  Act  of  Congress,  and  the  Supreme  Court  of  the  United  States 
has  no  jurisdiction  in  such  a  case.    Ibid. 
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and  the  question  was,  wliicli  of  these  parties  was  entitled  to 
the  money  which  had  been  paid  under  the  treaty,  and  which 
had  been  paid  into  court  by  stakeholders.  On  a  writ  of  error 
to  the  Supreme  Court  of  the  United  States,  a  majority  of 
the  court  held,  that  in  deciding  this  question,  the  state  court 
put  no  construction  on  the  treaty  or  award,  asserted  by  one 
party  to  be  the  true  one,  and  denied  by  the  other ;  that 
whether  the  money  paid  into  court  under  the  award,  and  first 
acknowledged  by  Mexico  as  a  debt  in  1825,  existed  as  a  debt 
transferable  by  the  Maryland  Insolvent  Laws  in  1817,  or 
whether  it,  for  the  first  time,  assumed  the  nature  of  a  chose 
in  action  transferable  by  assignment  after  1825,  when  ac- 
knowledged of  record  by  Mexico,  and  passed  by  the  assign- 
ment of  Goodwin  to  Oliver,  was  a  question  wholly  deJi07'S 
the  treaty  and  award,  and  involving  the  construction  of  the 
laws  of  Maryland  only,  and  not  of  any  treaty  or  statute  or 
commission  under  the  United  States/ 

'  Gill  V.  Oliver's  Executors,  11  Howard,  529,  545,  Mr.  Chief  Justice 
Taney,  Mr,  Justice  McLean,  Mr,  Justice  Wayne,  and  Mr.  Justice  Wood- 
bury, dissented.  The  following  is  the  reasoning  adopted  by  the  majority 
of  the  court,  in  the  opinion  delivered  by  Mr.  Justice  Grier :  "If  this  court 
can  take  jurisdiction  of  this  case  under  the  25th  section  of  the  Judiciary 
Act,  it  must  be  under  either  the  first  or  third  clause,  as  the  second  is 
admitted  to  be  wholly  inapplicable  to  it. 

"  1.  The  first  is,  '  where  is  drawn  in  question  the  validity  of  a  treaty  or 
statute  of,  or  an  authority  exercised  under  the  United  States,  and  the 
decision  is  against  their  validity,' 

"  2.  The  third  is  '  where  is  drawn  in  question  the  construction  of  any 
clause  of  the  Constitution,  or  of  a  treaty,  or  a  statute  of,  or  commission 
held  under  the  United  States,  and  the  decision  is  against  the  title,  right, 
privilege,  or  exemption,  specially  set  up  or  claimed  by  either  party  iinder 
such  clause,'  &c. 

"  1.  We  have  sought  in  vain  through  the  record  of  this  case  to  find 
any  question  raised  directly  by  the  pleadings,  or  '  by  clear  and  necessary 
intendment  therefrom'  touching  the  validity  of  any  treaty,  statute,  or 
authority  exercised  under  the  United  States. 

"  Both  parties  claim  certain  moneys  in  court  as  assignees  of  Lyde 
Goodwin,  who  was  a  member  of  the  '  Baltimore  Mexican  Company,'  and 
entitled  to  a  certain  proportion  of  the  money  awarded  to  said  Company 
as  a  just  claim  on  the  Mexican  government.  The  validity  of  the  award, 
or  the  treaty  under  which  it  was  made,  is  not  called  in  question  by  either 
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§  272.  At  a  subsequent  term,  the  same  question  came 
again  before  the  court  in  another  case,  in  which  it  was  in- 

part}',  as  both  claim  under  them.  In  order  to  ascertain  the  effect  of 
previous  assignments  made  by  Lyde  Goodwin,  the  history  of  the  origin 
of  his  claim  necessarily  makes  a  part  of  the  case. 

"  The  treaty  and  award  are  introduced  as  a  part  of  this  history,  as 
facts  not  disputed  by  either  party.  The  money  being  in  court,  both  the 
treaty  and  the  award  were  fundi  officio,  and  no  decision  of  the  rights  of 
the  claimants  inter  se  can,  in  the  nature  of  the  case,  involve  the  validity 
of  either.  The  decision  of  the  Court  of  Appeals,  that  the  original  con- 
tract with  Mina,  in  1816,  did  not  create  such  a  debt  as  would  pass  by  the 
insolvent  laws  of  Maryland,  neither  directly  nor  by  implication  questions 
the  validity  of  any  treaty,  statute,  or  authority  under  the  United  States. 

"  That  the  Baltimore  Mexican  Company  set  on  foot  and  prepared  the 
means  of  a  military  expedition  against  the  territories  and  dominions  of 
the  King  of  Spain,  a  foregn  prince  with  whom  the  United  States  were  at 
peace,  is  a  fact  in  the  history  of  the  case  not  disputed,  and  -which,  if 
wrongly  found  by  the  court,  would  not  give  us  jurisdiction  of  the  case. 

"  That  such  conduct  of  tlie  Company  in  making  their  contract  with 
General  Mina  was  a  high  misdemeanor,  punishable  with  fine  and  im- 
prisonment by  the  fifth  section  of  the  Act  of  the  5th  of  June,  1794,  chap. 
51,  cannot  be  disputed  by  any  one  who  will  read  the  statute  ;  and  the 
conclusion  drawn  therefrom  by  the  court  below,  that  the  contract  of  the 
Company  with  Mina,  in  1816,  being  founded  on  an  illegal  transaction, 
was  void  by  the  law  of  Maryland,  where  it  was  made,  and  passed  no 
equity,  right,  or  title  whatsoever  to  an  insolvent  assignee  in  181V,  in- 
volved no  question  of 'any  treaty  or  statute  of,  or  an  authority  exercised 
under  the  United  States.' 

"The  validity  or  binding  effect  of  the  original  contract  with  Mina  is 
neither  directly  or  indirectly  affirmed,  either  in  tlic  Convention  with 
JNIexico,  or  in  the  award  of  the  commissioners  under  it. 

"  The  fact  that  the  '  Baltimore  Mexican  Company '  exposed  not  only 
their  property  to  capture  by  the  Spanish  vessels  of  Avar,  but  their  own 
persons  to  fine  and  imprisonment  by  the  authorities  of  the  United  States, 
only  enhanced  the  justice  and  equity  of  their  claims  against  the  new 
government  of  Mexico. 

"The  oi'iginal  contract  with  General  Mina  was  a  Maryland  contract, 
and  its  validity  and  construction  are  questions  of  Maryland  law,  which 
this  court  is  not  authorized  to  decide  in  the  present  action. 

"  2.  We  are  equally  at  a  loss  to  discover  in  this  record  where  or  how 
'the  construction  of  any  clause  of  the  Constitution,  or  of  a  treaty  or 
statute  of,  or  commission  held  under  the  United  States,'  is  drawn  in 
question  in  this  case. 

"As  wc^have  already  said,  both  parties  claim  money  in  court ;  and, 
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sisted  that  althongh  the  original  contract  with  General  Mina 
was  illegal  and  void,  and  therefore  no  right  of  property 

in  order  to  test  the  value  of  their  respective  assignments  from  Lyde 
Goodwin,  introduce  the  history  of  the  claim  from  its  origin. 

"  The  treaty  and  award  are  facts  in  that  history.  They  were  before 
the  court  but  as  facts,  and  not  for  construction.  If  A.  hold  land  under 
a  patent  from  the  United  States,  or  a  Spanish  grant  ratified  by  treaty, 
and  his  heirs,  devisees,  or  assignees  dispute  as  to  which  has  the  best 
title  under  him ;  this  does  not  make  a  case  for  the  jurisdiction  of  this 
court  under  the  25th  section  of  the  Judiciary  Act.  If  neither  the  validity 
nor  construction  of  the  patent  or  title  under  the  treaty  is  contested,  if 
both  parties  claim  under  it,  and  the  contest  arises  from  some  question 
without  or  dehors  the  patent  or  the  treaty,  it  is  plainly  no  case  for  our 
interference  under  this  section. 

"  That  the  title  originated  in  such  a  patent  or  treaty,  is  a  fact  in  the 
history  of  the  case  incidental  to  it,  but  the  essential  controversy  between 
the  parties  is  without  and  beyond  it.  So  in  this  case,  both  claim  the 
money  in  court.  It  is  a  fact,  that  the  money  has  been  paid  by  the 
Republic  of  Mexico,  which  has  been  pronounced  just  and  equitable  by 
commissioners  under  the  Convention  of  1839.  It  is  a  fact,  also,  that  the 
origin  of  this  claim  was  for  arms  and  ammunition  furnished  for  an  ex- 
pedition under  General  Mina,  for  the  purpose  of  insurrection  against  the 
Spanish  government.  It  is  a  fact,  that  the  Baltimore  Mexican  Company, 
or  tlie  individuals  compi-ising  it,  exposed  themselves  to  punishment  under 
the  Neutrality  Act.  It  is  a  fact,  also,  that  afterwards,  when  Mexico  had 
succeeded  in  establishing  her  independence,  when  her  rebellion  had 
become  a  successful  revolution,  that  she  very  justly  and  honorably  made 
herself  debtor  to  those  who  perilled  their  property  and  persons  in  her 
service  at  the  commencement  of  her  struggle.  It  is  a  fact,  that  though 
this  claim  was  acknowledged  as  a  just  debt  by  Mexico  as  early  as  1825, 
payment  was  never  obtained  till  after  the  award  of  the  commissioners 
under  the  convention  with  Mexico  in  1839,  '  for  the  adjustment  of  claims 
of  the  United  States  on  the  Mexican  Republic'  It  is  a  fact,  that  this 
claim  thus  recognised  by  the  Mexican  Congress,  was  pronounced  a  just 
debt  in  favor  of  citizens  of  the  United  States  against  the  Republic  of 
Mexico. 

"  But  whether  this  debt  of  the  Mexican  government,  first  acknowledged 
and  made  tangible  as  such  in  1825,  did  previously  exist  as  an  equity,  a 
right,  or  a  chose  in  action  capable  of  passing  by  assignment  under  the 
insolvent  laws  of  Maryland,  in  1817,  is  a  question  not  settled  in  the 
treaty  or  award,  nor  involving  any  question  as  to  the  construction  of 
either,  but  arising  wholly  from  without,  and  entirely  independent  of 
either  the  one  or  the  other.     The  treaty  was,  that  '  all  claims  of  citizens 
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arising  out  of  it  could  pass  to  any  one  in  1817,  yet  tluit  the 
subsequent  recognition  and  adoption  of  the  obligation,  by  the 
new  government  of  Mexico,  had  relation  back,  so  as  to  con- 

of  tlie  United  States  found  to  be  just  and  equitable,  should  be  paid.' 
The  award  was,  that  this  claim  of  the  '  Baltimore  Mexican  Company,' 
which  had  been  acknowlcdf^ed  in  1825  as  a  valid  claim  by  Mexico,  was 
a  just  debt,  not  a  false  or  feigned  one,  and  ought  to  be  paid.  The  money 
is  awarded  to  be  paid  to  Glenn  and  Ferine,  '  in  trust  for  whom  it  may 
concern.'  The  award  does  not  undertake  to  settle  the  equities  or  rights 
of  the  different  persons  claiming  to  be  legal  or  equitable  assignees  or 
transferees  of  the  interests  of  the  several  members  of  the  Company.  That 
was  left  to  the  tribunals  of  the  state  where  the  members  of  the  Company 
resided  and  the  assignments  were  made.  In  deciding  this  question,  the 
courts  of  Maryland  have  put  no  construction  on  the  treaty  or  award,  as- 
serted by  one  party  to  be  the  true  one,  and  denied  by  the  other.  It  was 
before  them  as  a  fact  only,  and  not  for  the  purpose  of  construction. 
Whether  this  money  paid  into  court,  under  the  award,  and  first  acknow- 
ledged by  Mexico  as  a  debt  in  1825,  existed  as  a  debt  transferable  by 
the  Maryland  insolvent  laws  in  1817,  or  whether  it,  for  the  first  time, 
assumed  the  nature  of  a  chose  in  action,  transferable  by  assignment 
after  1825,  when  acknowledged  of  record  by  Mexico,  and  passed  by  the 
assignment  of  Lyde  Goodwin  to  Robert  Oliver,  was  a  question  wholly 
dehors  the  treaty  and  award,  and  involving  the  construction  of  the  laws 
of  Maryland  only,  and  not  of  any  treaty  or  statute,  or  commission  under 
the  United  States. 

"It  is  a  conclusive  test  of  the  question  of  jurisdiction  of  this  court  in 
the  present  case,  that,  if  we  assume  jurisdiction,  and  proceed  to  consider 
the  merits  of  the  case,  we  find  it  to  involve  no  question  either  of  validity 
or  construction  of  treaties  or  statutes  of  the  United  States. 

"  But  the  only  questions  in  the  case  will  be  found  to  be,  what  was  the 
efifect  of  the  appointment  of  George  M.  Gill,  in  18.37,  as  permanent 
trustee,  under  the  insolvent  laws  of  Maryland,  of  1805  ?  Was  the  void 
and  illegal  contract  with  Mina,  made  in  1816,  such  a  chose  in  action  as 
•would  pass  by  such  insolvent  law  in  1817?  Or  did  it  first  become  an 
assignable  claim  after  it  was  acknowledged  by  Mexico  in  1825,  and,  as 
a  new  acquisition  of  Lyde  Goodwin  after  his  insolvency,  pass  by  his  as- 
signment. A  resolution  of  those  questions,  by  or  through  anything  to 
be  found  on  the  face  of  the  treaty  or  award,  or  any  necessary  intendment 
or  even  possible  inference  therefrom,  is  palpably  impossible. 

"  The  whole  case  evidently  turns  on  the  construction  of  the  laws  of 
Maryland,  and  on  facts  connected  with  the  previous  history  of  the  claim, 
which  are  not  disputed,  and  which  are  incidental  to  the  treaty  and  award, 
but  which  raise  no  question  either  as  to  their  validity  or  construction." 
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firm  and  legalize  the  original  transaction :  and,  therefore, 
that  the  decision  of  the  state  court  denying  the  right  of  the 
trustee  appointed  in  1817  was  a  decision  against  a  right 
derived  under  the  treaty  and  award  of  the  commissioners, 
which,  therefore,  brought  the  case  within  the  25th  section  of 
the  Judiciary  Act.  The  court  replied,  that  upon  this  aspect 
of  the  case,  if  the  record  had  shown  any  well-founded  ground 
for  maintaining  it,  jurisdiction  might  have  been  entertained: 
but  that  a  majority  of  the  court  were  of  opinion  that  the 
question,  whether  the  treaty  had  relation  back,  so  as  to 
legalize  and  confirm  the  previously  illegal  contract,  did  not 
arise  and  was  not  decided  in  the  state  court,  and  that  the  only 
question  decided  was  the  effect  and  operation  to  be  given 
under  the  insolvent  laws  of  Maryland  to  the  contract  with 
General  Mina  of  1816.^  The  question,  it  must  be  allowed, 
is  inter  apices  juris. 

§  273.  But  where  a  right  is  claimed  to  arise  under  a 
treaty  or  an  Act  of  Congress,  in  order  to  give  jurisdiction  to 
the  Supreme  Court  of  the  United  States,  the  party  who  sets 
up  that  right  must  claim  it  for  himself,  and  not  for  a  third 
person  in  whose  title  he  has  no  interest.  Thus,  in  an  early 
case,  where,  in  an  action  of  ejectment,  between  two  citizens 
of  Maryland,  for  a  tract  of  land  in  Maryland,  the  defendant 
set  up  an  outstanding  title  in  a  British  subject,  which  he 
contended  was  protected  by  the  British  treaty  of  1794,  and, 
therefore,  that  there  was  an  existing  title  out  of  the  plain- 
tiff; and  the  state  court  decided  that  there  was  no  such  out- 
standing title  ;  the  Supreme  Court  of  the  United  States  held, 
on  writ  of  error,  that  if  the  title,  alleged  to  have  been  pro- 
tected by  the  treaty,  had  been  set  up  by  those  in  whom  it 
was  said  to  be  vested,  it  would  have  been  a  case  arising  under  a 
treaty ;  but  as  the  plaintiff  in  error's  own  title  was  not  affected 
by  the  treaty,  it  was  not  protected  by  it,  and  the  decision  of 
the  state  court  could  not  be  reviewed  under  the  25th  section  of 

»  Williams  v.  Oliver,  12  Howard,  111,  120. 
25 
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the  Judiciary  Act.'  So,  also,  it  has  been  recently  held,  that 
if  the  defendant  in  an  ejectment  suit  claims  a  right  to  the  pos- 
session of  land  derived  under  a  title  which  springs  from  a  reser- 
vation in  a  treaty  between  the  United  States  and  an  Indian 
tribe,  and  a  state  court  decides  against  the  validity  of  such  title, 
the  Supreme  Court  of  the  United  States  has  jurisdiction  to  re- 
view the  decision.  But,  if  the  defendant  merely  sets  up  the 
title  of  the  reservee  as  an  outstanding  title,  and  thus  prevents 
a  recovery  by  the  plaintiff,  without  showing  in  himself  a  con- 
nexion with  the  title  of  the  reservee,  and  then  a  state  court 
decides  against  the  defendant  in  the  ejectment,  the  decision 
cannot  be  reviewed  under  the  25th  section.^  There  must  be 
a  right,  title,  privilege,  or  exemption  claimed  under  a  treaty, 
or  statute,  &c.,  and  the  decision  of  the  state  court  must  be 
against  the  claim  set  up  by  the  party  himself.  Two  in- 
quiries, therefore,  must  be  made  in  all  cases  in  which  the 
third  ground  of  jurisdiction  provided  in  the  25th  section  of 
the  Judiciary  Act,  is  relied  upon,  namely,  1st,  whether  the 
right,  title,  privilege,  or  exemption  was  claimed  under  the 
Constitution,  or  a  treaty,  or  statute  of  the  United  States, 
or  an  authority  exercised  under  the  United  States ;  2dly, 
whether  the  decision  of  the  state  court  was  against  the  right, 
title,  privilege,  or  exemption  thus  set  up. 

§  274.  As  to  the  first  question,  although  the  statute 
merely  re(piires  that  a  right,  title,  privilege,  or  exemption 
should  be  claimed  to  be  protected  or  given  by  the  Constitu- 
tion, or  a  treaty,  or  an  Act  of  Congress,  yet  if  it  appears 
that  the  Constitution,  treaty,  or  law  of  the  United  States  is 
not  applicable  to  the  case,  the  writ  of  error  will  be  dismissed 
for  want  of  jurisdiction.  Thus,  where  a  party  claimed  title 
to  a  negro  slave  through  a  French  inhabitant  of  the  territory 
of  Illinois,  who  held  her  as  such  pre"vious  to  the  year  1787, 

and  the  state  court  of  Missouri  held  that  she  was  free,  and 
■ . . ^ — 

'  Owings  I';  Norwood's  Lessee,  5  Crancb,  344. 

2  Henderson  v.  The  State  of  Tennessee,  10  Howard,  311,  322.  Mr. 
Justice  McLean,  Mr.  Justice  Wayne,  Mr.  Justice  M'Kinley,  and  Mr. 
Justice  Woodbury,  dissented  from  this  decision. 
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tliis  decision  was  sought  to  be  reviewed  under  the  25th  sec- 
tion of  the  Judiciary  Act,  upon  the  ground  that  the  ordinance 
of  1787  protected  the  French  inhabitants  in  their  "rights" 
and  "property,"  or,  at  least,  that  it  did  not  destroy  a  right 
which  had  originated  under  other  laws ;  the  Supreme  Court 
of  the  United  States  held,  that  the  title  did  not  originate 
under  an  Act  of  Congress  ;  that  the  provisions  of  the  ordi- 
nance concerning  property  and  rights  were  general,  not 
specific  ;  that  the  Constitution  of  the  State  of  Illinois  must 
be  looked  to  for  the  guarantees  respecting  property,  to  which 
its  citizens  were  to  resort ;  and  if  the  right  was  protected  by 
that  Constitution,  as  a  pre-existing  right  originating  under 
other  laws,  it  was  not  enough  to  give  jurisdiction  under  the 
25th  section,  that  an  Act  of  Congress  did  not  take  away 
that  right. ^ 

§  275.  In  like  manner,  where  the  treaty  of  Louisiana  sti- 
pulated that  until  its  admission  into  the  Union,  its  inhabi- 
tants should  be  protected  in  the  enjoyment  of  their  liberty, 
property,  and  religion ;  and  the  Act  of  Congress  which  ad- 
mitted Louisiana  into  the  Union,  admitted  its  inhabitants 
"  to  the  enjoyment  of  all  the  rights,  advantages,  and  immu- 
nities of  citizens  of  the  United  States;"  it  was  held,  that 
the  right  to  bring  questions  of  title  decided  in  a  state  court 
before  the  Supreme  Court  of  the  United  States,  was  not  one 
of  those  immunities  ;  that  the  inhabitants  of  Louisiana  enjoy 
all  the  advantages  of  American  citizens,  when  their  titles 
are  decided  by  the  tribunals  of  the  state  ;  and  that  the  Act 
of  Congress  merely  carried  into  execution  the  provisions  of 
the  treaty,  and  could  not  be  construed  to  give  appellate 
jurisdiction  over  all  questions  of  title.^ 

§  276.  So,  also,  where  an  Act  of  Congress,  of  May  29th, 
1830,  provided  for  a  partition  between  tenants  in  common 
of  pre-emption  rights  in  quarter  sections,  according  to  cer- 

'  Menard  v.  Aspasia,  5  Peters,  504. 

*  New  Orleans  v.  De  Armas,  9  Peters,  224. 
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tain  rules  of  division,  and  a  state  court  made  partition  upon 
other  principles,  in  a  case  of  less  than  a  quarter  section,  it 
was  held,  that  as  the  Act  of  Congress  was  applicable  only 
to  quarter  sections,  the  partition  made  could  not  be  reviewed 
under  the  25th  section  of  the  Judiciary  Act.^  So,  also, 
where  a  pre-emptioner,  under  an  Act  of  Congress,  in  viola- 
tion of  the  provisions  of  the  act,  sold  his  inchoate  right  to  a 
trustee,  who  loaned  him  money  from  the  trust  fund  to  pay 
the  government,  and  the  trustee  was  ordered  by  a  state  court 
to  hold  the  property  subject  to  the  trust,  it  was  held  that  no 
title  from  the  United  States  had  been  acquired,  and  conse- 
quently, that  the  decision  of  the  state  court  could  not  be  re- 
viewed under  the  25tli  section.^ 

§  277.  In  the  second  place,  as  has  been  more  than  once 
observed,  in  order  to  give  jurisdiction  to  the  Supreme  Court 
of  the  United  States,  under  the  25th  section  of  the  Judiciary 
Act,  the  decision  of  the  state  court  must  have  been  against 
the  right,  title,  privilege,  or  exemption  set  up  under  the 
Constitution,  or  a  law,  or  treaty,  or  a  commission  of  the 
United  States.  Thus,  where  a  suit  was  brought  in  a  state 
court  upon  a  marshal's  bond,  under  the  Act  of  Congress  of 
April  10th,  180G,  ch.  21,  by  a  person  injured  by  a  breach 
of  the  condition  of  the  bond,  and  the  defendants  set  up  as  a 
defence  to  the  action  that  the  suit  ought  to  have  been  brought 
in  the  name  of  the  United  States,  and  the  state  court  de- 
cided that  it  was  well  brought  by  the  party  injured  in  his 
own  name ;  the  Supreme  Court  of  the  United  States  held, 
on  writ  of  error,  tliat  the  exemption  set  up  being  merely  as 
to  the  form  of  the  action,  and  no  question  arising  as  to  the 
legal  liability  of  the  defendants  under  the  Act  of  Congress, 
they  had  no  authority  to  re-cxaniiiic  the  judgment,  so  far  as 
respected  the  construction  of  that  part  of  the  act  which  pro- 
vided that  suits  on  marshals'  bonds  "  shall  be  commenced 
and  prosecuted  six  years  after  the  said  right  of  action  shall 

'  Downes  v.  Scott,  4  Howard,  500. 
2  Udell  V.  Davidson,  7  Uoward,  7C9. 


APPELLATE   JURISDICTION.  389 

have  accrued,  and  not  afterwards,"  this  being  a  mere  ques- 
tion as  to  the  time  when  the  right  of  action  accrued,  not  in- 
volving any  right,  title,  privilege,  or  exemption  under  the 
Act  of  Congress,  which  depended  upon  its  construction.^  So, 
also,  where  the  Supreme  Court  of  Missouri,  in  a  case  already 
referred  to,  had  decided  that  a  woman,  claimed  to  be  a  slave, 
was  free,  she  having  been  born  at  a  place  under  the  jurisdic- 
tion of  the  Ordinance  of  1787,  for  the  government  of  the 
Northwestern  Territory :  it  was  held  that  a  writ  of  error 
would  not  lie  to  the  Supreme  Court  of  the  United  States, 
among  other  reasons,  because  the  decision  was  in  favor  of 
the  provisions  of  the  ordinance.  But  it  was  said,  that  if  the 
decision  of  the  state  court  had  been  against  the  provisions  of 
the  ordinance,  a  writ  of  error  might  have  been  brought  by 
the  woman,  if  the  ordinance  could,  under  the  circumstances, 
be  regarded  as  an  Act  of  Congress.  But  the  plaintiff  in 
error  had  no 'title  depending  upon  an  Act  of  Congress,  for 
the  ordinance,  instead  of  creating  any  title  in  slaves,  ex- 
pressly prohibited  it.^  But  where  both  parties  claim  a  right 
or  title  in  a  state  court,  which  depends  upon  the  same  Act  of 
Congress,  the  decision  of  the  state  court,  however  given,  is 
necessarily  within  the  terms  of  the  Judiciary  Act,  and  the 
Supreme  Court  of  the  United  States  may  revise  the  decision.^ 

§  278.  In  like  manner,  where  the  defendant,  who  had 
been  sued  in  a  state  court,  pleaded  his  discharge  under  the 
Bankrupt  Act  of  18-11,  passed  by  Congress,  and  the  plea 
was  allowed,  and  the  plaintiffs  brought  a  writ  of  error  to  the 
Supreme  Court  of  the  United  States,  it  was  held,  that  the 
decision,  having  been  in  favor  of  the  privilege  or  exemption 
given  by  the  statute,  the  plaintiffs  had  no  ground  for  a  writ 
of  error,  although  the  defendant  might  have  had,  if  the  deci- 

'  Montgomery  v.  Hernandez,  12  Wheaton,  132. 
2  Menard  v.  Aspasia,  5  Petei's,  504. 

^  Matliews  v.  Zane,  4  Cranch,  382  ;  Ross  v.  Doe,  on  the  demise  of  Bor- 
land, 1  Peters,  655  ;  Buel  v.  Van  Ness,  8.  Wheaton,  312. 
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sion  had  been  an^ainst  liiin.^  But  -whci-c  it  appeared  that  at 
the  trial  in  the  state  court,  the  phiintiff  in  error  claimed  the 
land  in  dispute  under  an  authority  which  he  alleged  had 
been  exercised  by  the  Secretary  of  the  Treasury  in  behalf  of 
the  United  States,  and  the  decision  was  against  the  validity 
of  the  authority  thus  alleged  to  have  been  exercised  ;  it  ^Yas 
held  to  be  a  proper  case  for  a  writ  of  error.^  So,  too,  where 
the  decision  of  a  state  court  is  in  favor  of  the  validity  of  a 
state  statute,  which  is  alleged  to  be  repugnant  to  the  Con- 
stitution, laws,  or  treaties  of  the  United  States,  the  party 
against  whom  such  a  decision  is  made  may  have  it  revised  in 
the  Supreme  Court  of  the  United  States,  by  writ  of  error  f 
but  if  the  decision  of  the  state  court  is  against  the  validity 
of  the  statute,  on  the  ground  that  it  is  repugnant  to  the 
Constitution  of  the  United  States,  a  writ  of  error  does  not 
lie." 

279.  It  lias  been  previously  stated,  that  in  order  to  give 
the  Supreme  Court  jurisdiction,  under  the  25th  section  of 
the  Judiciary  Act,  it  must  appear  on  the  record  itself  to  be 
one  of  the  cases  enumerated  in  that  section  ;  and  nothing 
out  of  the  record  can  be  taken  into  consideration.  Various 
modes  have  been  pointed  out,  in  which  this  may  appear  by 
the  record.  It  may  be  shown,  first,  cither  by  express  aver- 
ment, or  by  a  necessary  intendment  in  the  pleadings  in  the 
case  ;  or  secondly,  by  the  direction  given  by  the  court,  and 
stated  in  the  exception  ;  or  thirdly,  when  the  proceeding  is  ac- 
cording to  the  law  of  Louisiana  by  the  statement  of  facts, 
and  of  the  decision  as  usually  made  in  such  cases  by  the 
court ;  or  fourthly,  it  must  be  entered  on  the  proceedings  of 

■  Strader  v.  Baldwin,  9  Howard's  Rep.  2G1.  Promises  alleged  to  have 
been  made  by  the  bankrupt  after  his  discharge  are  not  the  subject  of 
jurisdiction  under  the  25th  section:  Linton  v.  Stanton,  12  Howard,  423. 

^  Xeilson  v.  Lagow,  7  Howard,  772. 

''  Briscoe  v.  The  Commonwealth  Bank,  11  Peters,  257. 

*  Walker  v.  Taylor,  5  Howard,  Gl ;  The  Cunimouwcalth  Bank  of  Ken- 
tucky V.  Gritlith,  M  Peters,  50. 
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the  appellate  court  in  cases  where  the  record  shows  that  such 
a  point  may  have  arisen  and  been  decided,  that  it  was  in  fact 
raised  and  decided ;  and  this  entry  must  appear  to  have  been 
made  by  order  of  the  court,  or  by  the  presiding  judge,  by 
order  of  the  court,  and  certified  by  the  clerk,  as  a  part  of 
the  record  in  the  state  court.  Fifthly,  in  proceedings  in 
equity,  it  may  be  stated  in  the  body  of  the  final  decree  of 
the  state  court.  Sixthly,  it  must  appear  from  the  record 
that  the  question  was  necessarily  involved  in  the  decision, 
and  that  the  state  court  could  not  have  given  the  judgment 
or  decree  which  they  passed,  without  deciding  it.^  But  it 
has  never  been  held,  that  the  record  of  the  proceedings  of  the 
highest  court  must  state  in  terms  a  misconstruction  by  that 
court,  of  the  Act  of  Congress.  It  is  enough  that  it  is  an 
inference  of  law,  from  the  inspection  of  the  whole  record, 
that  the  highest  court  did  thus  misconstrue  an  Act  of  Con- 
gress, and  annul  a  right  or  title  otherwise  valid,  by  reason 
of  such  misconstruction.  The  Supreme  Court  is  not  confined 
to  an  inspection  of  that  part  of  the  record  which  sets  out  the 
proceedings  of  the  highest  court  alone  ;  but  may  look  at  the 
record  of  the  proceedings  of  the  inferior  state  court,  in  con- 
nexion with  the  proceedings  of  the  highest  court,  in  order 
to  deduce  therefrom  the  points  decided  by  the  latter.  As, 
Avhen  the  grounds  of  the  decision  of  the  highest  court  of  the 
state  are  not  stated  in  the  record,  the  Supreme  Court  will 
look  into  the  bill  of  exceptions,  taken  in  the  court  of  original 
jurisdiction,  to  see  what  points  were  carried  up  to  the  highest 
court,  and  whether  they  were  necessarily  involved  in  its 
judgment.^ 

'  Armstrong  v.  The  Treasurer  of  Athens  County,  16  Peters,  281,  285. 
*  Neilson  v.  Lagow,  12  Howard,  98. 
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CHAPTER    V. 

THE  SPECIAL  APPELLATE  JURISDICTION  OF  THE  SUPREME 
COURT,  IN  FLORIDA,  LOUISIANA,  AND  CALIFORNIA  LAND 
CLAIMS. 

§  280,  There  is  a  peculiar  system  of  jurisprudence,  of  a 
mixed  character,  resulting  from  the  rules  of  determination 
which  have  heen  prescribed  to  the  courts  of  the  United 
States  by  various  Acts  of  Congress,  passed  from  time  to 
time  for  the  adjudication  and  settlement  of  private  land 
claims,  growing  out  of  the  grants  of  other  governments, 
which  have  ceded  certain  territories  to  the  United  States. 

§  281.  Thus,  by  the  treaty  of  February  22d,  1810,  Spain 
ceded  to  the  United  States  the  territories  of  East  and  West 
Florida.  The  second  article  of  this  treaty  Avas  in  these 
words:  "His  Catholic  Majesty  cedes  to  the  United  States, 
in  full  property  and  sovereignty,  all  the  territories  which 
belong  to  him,  situated  to  the  eastward  of  the  Mississippi, 
known  by  the  name  of  East  and  West  Florida.  The  adjacent 
islands  dependent  on  said  jjrovinces,  all  pul)lic  lots  and 
squares,  vacant  lands,  public  edifices,  fortifications,  barracks, 
and  other  Ijuildings,  which  are  not  ])rivatc  })roperty,  archives 
and  documents,  which  relate  directly  to  the  pro})erty  and 
sovereignty  of  said  provinces,  are  included  in  this  article. 
The  said  archives  and  documents  shall  be  left  in  possession 
of  the  commissioners  or  officers  of  the  United  States,  duly 
autliorized  to  receive  them."' 

'  8  Stat,  at  Large,  254. 
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§  282.  The  eighth  article  of  the  treaty  was  as  follows: — 
"  That  all  grants  of  land  made  before  the  24th  of  January, 
1818,  by  the  King  of  Spain,  or  by  his  lawful  authorities,  in 
those  territories,  shall  be^  ratified  and  confirmed  to  the  per- 
sons in  possession  of  the  lands,  to  the  same  extent  that  the 
same  grants  would  be  valid  if  the  territories  had  remained 
under  the  dominion  of  his  Catholic  Majesty.  But  the  owners 
in  possession  of  such  lands,  who,  by  reason  of  the  recent 
circumstances  of  the  Spanish  nation,  and  the  revolutions  in 
Europe,  have  been  prevented  from  fulfilling  the  conditions 
of  their  grants,  shall  complete  the  same  within  the  terms 
limited  in  the  same,  respectively,  from  the  date  of  this 
treaty  ;  in  default  of  which  the  said  grants  shall  be  null  and 
void.  All  grants  made  since  the  said  24th  of  January,  1818, 
when  the  first  proposal,  on  the  part  of  his  Catholic  Majesty, 
for  the  cession  of  Florida,  was  made,  are  hereby  declared, 
and  agreed  to  be,  null  and  void."^ 

§  283.  By  an  act  passed  March  23d,  1823,  certain  com- 
missioners were  appointed  to  receive  and  adjust  the  land 
claims  of  the  inhabitants  of  the  ceded  territor}^,  and  to  report 
the  same  to  the  Secretary  of  the  Treasury.^  By  another 
act,  passed  February  8th,  1827,  further  provisions  were  made 
on  the  same  subject."*  By  a  subsequent  act,  passed  May  23d, 
1828  (§  6),  it  was  provided,  "  That  all  claims  to  land  within 
the  territory  of  Florida,  embraced  by  the  treaty,  &c.,  which 
shall  not  be  decided  and  finally  settled  under  the  foregoing 
provisions  of  this  act,  containing  a  greater  quantity  of  land 
than  the  commissioners  were  authorized  to  decide,  and  above 
the  amount  confirmed  by  this  act,  and  which  have  not  been 
reported  as  antedated  or  forged,  by  said  commissioners,  or 
register  and  receiver  acting  as  such,  shall  be  received  and 
adjudicated,  by  the  judge  of  the  superior  court  of  the  district 
within  which  the  land  lies,  upon  the  petition  of  the  claimant, 

'  For  the  construction  of  this  expression,  see  2)osf.,  §  286. 
2  8  Stat,  at  Large,  258.  "  3  Stat,  at  Large,  768. 

*  4  Stat,  at  Large,  202. 
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according  to  the  forms,  rules,  regulations,  conditions,  restric- 
tions, and  limitations  j^rescribed  to  the  district  judge,  and 
claimants  in  the  State  of  Missouri,  hj  Act  of  Congress,  ap- 
proved May  26th,  1824,  entitled,  "An  act,  enabling  tlie 
claimants  to  lands  within  the  limits  of  the  State  of  Missouri 
and  Territory  of  Arkansas,  to  institute  proceedings  to  try  the 
validity  of  their  claims."  By  a  proviso,  all  claims  annulled 
by  the  treaty,  and  all  claims  not  presented  to  the  commission- 
ers, according  to  the  Acts  of  Congress,  were  excluded.^  The 
7th  section  of  the  act  gave  the  claimants  an  appeal  from  the 
decision  of  the  district  judge  to  the  Supreme  Court  of  the 
United  States,  according  to  the  directions  of  the  Act  of 
May  26th,  1824  ;  the  Dth  section  gave  an  appeal  by  the 
United  States,  and  the  10th  section  made  the  United  States 
a  party  to  the  proceedings.^  Finally,  by  an  act  passed  May 
26th,  1830,  it  was  directed  that  "  all  the  remaining  claims, 
which  have  been  presented  according  to  law  and  not  finally 
acted  upon,  shall  be  adjudicated  and  finally  settled  upon  the 
same  conditions,  restrictions,  and  limitations,  in  every  re- 
spect," as  were  prescribed  by  the  Act  of  May  23d,  1828.^ 

§  284.  It  is  necessary  now  to  turn  to  the  act  passed  to 
carry  into  effect  the  treaty  with  France  of  April  30th,  1803, 
by  which  Louisiana  was  ceded  to  the  United  States,  in  order 
to  see  the  rules  of  determination  established  for  the  adjudi- 
cation of  claims  of  this  description.  By  the  treaty  of  St. 
Ildefonso,  Octoljcr  1st,  1800,  Spain  ceded  the  province  of 
Louisiana  to  France,  and  by  the  treaty  of  April  30th,  1803, 
France  ceded  the  same  to  the  United  States.  By  the  third 
article  of  the  latter  treaty,  it  was  stipulated  that  the  inhabi- 
tants, until  received  to  the  full  rights  of  citizens  of  the  United 
States,  should  be  maintained  and  protected  in  the  free  enjoy- 

'  4  Stat,  at  Large,  284,  285,  28(5.  ^  Hjid. 

^  By  an  act  passed  February  22d,  1817,  all  the  cases  pcndin^r  in  the 
territorial  courts  were  transferred  to  the  District  Court  of  the  United 
States,  fur  the  District  of  Florida,  9  Stat,  at 'Large,  128. 
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ment  of  their  liberty,  property,  and  religion.^  By  the  act 
passed  May  26th,  1824,  the  claimants  of  lands  in  Louisiana, 
under  French  or  Spanish  grants,  were  directed  to  present 
petitions,  for  inquiry  into,  and  decision  on,  the  validity  of 
their  titles,  to  the  District  Court  of  the  State  of  Missouri ; 
and  claimants  in  the  Territory  of  Arkansas  were  directed  to 
present  the  like  petitions  to  the  superior  court  for  that  ter- 
ritory. The  2d  section  of  the  act  provided,  "  That  every 
petition  which  shall  be  presented  under  the  provisions  of  this 
act,  shall  be  conducted  according  to  the  rules  of  a  court  of 
equity,  except  that  the  answer  of  the  district  attorney  of  the 
United  States  shall  not  be  required  to  be  verified  by  his 
oath,  and  tried,  without  any  continuance,  unless  for  cause 
shown ;  and  the  said  court  shall  have  full  power  and  authority 
to  hear  and  determine  all  questions  arising  in  said  cause, 
relative  to  the  title  of  the  claimants,  the  extent,  locality,  and 
boundaries  of  the  said  claim,  or  other  matters  connected 
therewith,  fit  and  proper  to  be  heard  and  determined,  and, 
by  a  final  decree,  to  settle  and  determine  the  question  of  the 
validity  of  the  title,  according  to  the  law  of  nations,  the 
stipulations  of  any  treaty,  and  proceedings  under  the  same ; 
the  several  Acts  of  Congress  in  relation  thereto  ;  and  the 
laws  and  ordinances  of  the  government  from  which  it  is 
alleged  to  have  been  derived ;  and  all  other  questions  pro- 
perly arising  between  the  claimants  and  the  United  States ; 
which  decree  shall,  in  all  cases,  refer  to  the  treaty,  law,  or 
ordinance,  under  which  it  is  confirmed  or  decreed  against ; 
and  the  court  may,  at  its  discretion,  order  disputed  facts  to 
be  found  by  a  jury,  according  to  the  regulations  and  practice 
of  the  said  court,  when  directing  issues  before  the  same 
court;  and,  in  all  cases,  the  party  against  whom  the  judg- 
ment or  decree  of  the  said  district  court  may  be  finally  given, 
shall  be  entitled  to  an  appeal,  within  one  year  from  its  ren- 
dition, to  the  Supreme  Court  of  the  United  States,  the  deci- 
sion of  which  court  shall  be  final  and  conclusive  between  the 

»  8  Stat,  at  Large,  200,  201,  202. 
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parties;  and,  should  no  appeal  be  taken,  the  judirment  or 
decree  of  the  said  district  court  shall,  in  like  nianner,  be  final 
and  conclusive."^ 

§  285.  The  rules  of  determination  thus  established  have 
become  again  important,  both  from  the  revival  of  the  Act  of 
1824,'  and  the  recent  enactment  of  similar  provisions  for  the 
adjustineut  of  land  claims  in  California.^ 

§  286.  At  an  early  period  in  the  course  of  the  inquiries 
•which  arose  under  these  laws,  it  became  necessary  for  the 
Supreme  Court  of  the  United  States  to  ascertain  the  mean- 
ing and  eftect  of  the  8th  article  of  the  treaty  -with  Spain. 
If,  on  the  one  hand,  the  language  of  the  article  were  to  be 
construed  as  importing  an  act  to  be  done  by  the  United 
States,  for  the  confirmation  and  ratification  of  grants  made 
by  the  Spanish  authorities  in  Florida,  before  the  24th  of 
January,  1818,  a  question  might  arise  whether  the  Acts  of 
1828,  and  1824,  directing  an  adjudication  upon  the  claims 
of  parties  holding  such  grants  in  the  courts  of  the  United 
States,  could  be  carried  into  effect,  Avith  reference  to  imper- 
fect titles ;  for  those  provisions  related  to  claims  which  had 
not  been  acted  upon  by  Congress,  and  if  a  confirmation  by 
the  United  States  was  necessary  to  a  good  title,  such  con- 
firmation, being  a  legislative  act,  must  precede  any  judicial 
action.  But  on  the  other  hand,  if  the  words  of  the  treaty 
"shall  be  ratified  and  confirmed,"  were  so  construed  as  not 
to  import  the  necessity  of  a  future  act  of  confirmation  by  the 
United  States,  in  order  to  make  any  of  the  titles  valid  which 
rested  upon  grants  of  the  Spanish  authorities  made  before 
the  cession,  then  the  inquiry  would  be  simply  a  judicial  in- 

'  4  Stat,  at  Large,  52,  53.  By  an  act  passed  June  17th,  18  U,  the 
provisions  of  the  Act  of  1821,  wliich  was  limited  to  two  years  from  its 
date,  were  revived  and  extended  to  the  states  of  Missouri,  Arkansas,  and 
Louisiana,  and  to  those  parts  of  the  states  of  Mississippi  and  Arkansas 
south  of  the  31st  degree  of  north  latitude,  and  between  the  Mississippi 
and  Pcrdido  rivers,  for  the  term  of  five  years. 

*  Sec  puHt. 


SPECIAL   APPELLATE   JURISDICTION.  397 

vestigation,  and  an  adjudication,  under  tlie  Acts  of  1828  and 
1824,  between  two  parties,  both  claiming  to  be  owners  of  the 
land  in  controversy,  namely,  the  claimant  who  made  title 
from  a  grant  of  the  Spanish  authorities,  on  the  one  side,  and 
the  United  States,  who  claimed  the  land  as  part  of  the  pub- 
lic domain  ceded  by  the  treaty,  on  the  other. 

§  287.  In  determining  this  question,  the  court  recognised, 
as  lying  at  the  basis  of  the  whole  subject,  the  doctrine  of  the 
law  of  nations,  that  neither  cession  nor  conquest  touches  the 
private  property  of  individuals,  situated  within  the  ceded  or 
conquered  country.  In  either  case,  whether  of  conquest  or 
of  cession,  the  former  sovereign  gives  place  to  the  sovereign 
making  the  conquest  or  receiving  the  cession,  and  the  latter 
assumes  dominion  over  the  country;  but  the  rights  of  pro- 
perty of  the  inhabitants  remain  unchanged.  Whatever  was 
the  property  of  the  former  sovereign,  passes  by  the  cession 
or  the  conquest  to  the  new  government,  and  nothing  more. 
This  general  doctrine  was  held,  also,  to  be  confirmed  by  the 
provisions  of  the  treaty.  It  was  manifest  from  the  tenor  of 
the  2d  article,  that  the  King  of  Spain  undertook  to  cede  to 
the  United  States  only  what  belonged  to  him ;  lands  which 
he  had  previously  granted,  were  not  his  to  cede  ;  and  conse- 
quently, the  language  of  the  8th  article  was  to  be  construed 
with  reference  to  the  manifest  intention  of  the  parties  to  cede 
and  to  receive  only  what  the  law  of  nations  and  the  treaty 
itself  must  be  supposed  to  contemplate.^ 

§  288.  Applying  this  principle  to  the  construction  of  the 
8th  article,  it  was  found  that  the  treaty  had  been  executed 
in  duplicate  originals,  the  one  in  English,  and  the  other  in 
Spanish ;  that  the  expression  employed  in  the  Spanish  side 

•  The  United  States  i?.  Arredondo,  6  Peters,  691  ;  Same  w.  Percheman, 
Y  Peters,  51  ;  Mitchel  v.  The  United  States,  9  Peters,  711 ;  The  United 
States  V.  Clarke,  8  Peters,  445  ;  Delassus  v.  The  United  States,  9  Peters, 
133 ;  The  United  States  v.  Wiggins,  14  Peters,  334 ;  Same  v.  Clarke, 
16  Peters,  228. 
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of  the  treaty,  corresponding  to  the  English  words,  "  shall  be 
ratified  and  confirmed,"  imported  that  the  grants  "  should 
remain  ratified  and  confirmed;"  and  it  was  held,  that  both 
sides  of  the  treaty  ought  to  be  so  construed,  as  to  reconcile 
its  provisions  to  the  unquestionable  principles  of  the  law  of 
nations,  which  fixed  the  character  of  all  property  as  it  was 
at  the  time  of  the  cession.^     It  was  considered,  moreover, 

'  United  States  v.  Percheman,  7  Peters,  51,  88,  and  the  cases  above 
cited.  In  Percheman's  case,  Mr.  Chief  Justice  Marshall  said,  "  It  may 
not  be  unworthy  of  remark,  that  it  is  very  unusual,  even  in  cases  of  con- 
quest, for  the  conqueror  to  do  more  than  to  displace  the  sovereign  and 
assume  dominion  over  the  country.  The  modern  usage  of  nations,  which 
has  become  a  law,  would  be  violated  ;  that  sense  of  justice  and  of  right 
which  is  acknowledged  and  felt  by  the  whole  civilized  world  would  be 
outraged,  if  private  property  should  be  generally  confiscated,  and  private 
rights  annulled.  The  people  change  their  allegiance;  their  relation  to 
their  ancient  sovereign  is  dissolved ;  but  their  relations  to  each  other, 
and  their  rights  of  property  remain  undisturbed.  If  this  be  the  modern 
rule  even  in  cases  of  conquest,  who  can  doubt  its  application  to  the  case 
of  an  amicable  cession  of  territory.  Had  Florida  changed  its  sovereign 
by  an  act  containing  no  stipulation  respecting  the  property  of  individuals, 
the  right  of  property  in  all  those  who  became  subjects  or  citizens  of  the 
new  government,  would  have  been  unaffected  by  the  change.  It  would 
have  remained  the  same  as  under  the  ancient  sovereign.  The  language 
of  the  second  article  conforms  to  this  general  principle,  '  His  Catholic 
Majesty  cedes  to  the  United  States,  in  full  property  and  sovereignty,  all 
the  territories  which  belong  to  him,  situated  to  the  eastward  of  the  Mis- 
sissippi, by  the  name  of  East  and  West  Florida.'  A  cession  of  territory 
is  never  understood  to  be  a  cession  of  the  property  belonging  to  its  in- 
habitants. The  king  cedes  that  only  which  belonged  to  him.  Lauds  he 
had  previously  granted,  were  not  his  to  cede.  Neither  party  could  so 
understand  the  cession.  Neither  party  could  consider  itself  as  attempt- 
ing a  wrong  to  individuals,  condemned  by  the  practice  of  the  whole 
civilized  world.  The  cession  of  a  territory  by  its  name  from  one  sove- 
reign to  another,  conveying  the  compound  idea  of  surrendering  at  the 
same  time,  the  lands  and  the  people  who  inhabit  them,  wodd  be  neces- 
sarily understood  to  pass  the  sovereignty  only,  and  nut  to  interfere  with 
private  property.  If  this  could  be  doubted,  the  doubt  would  be  removed 
by  the  particular  enumeration  which  follows.  '  The  adjacent  islands 
dependent  on  said  provinces,  all  public  lota  and  squares,  vacant  land.s, 
public  edifices,  fortifications,  barracks  and  other  buildings  which  are  not 
private  property,  archives  and  documents  which  relate  directly  to  the 
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that  tlie  provisions  of  the  8th  article,  which  declared  that 
"the  owners  in  possession  of  such  lands  "  who  had  not  per- 

property  and  sovei'eignty  of  the  said  provinces,  are  included  in  this 
article.' 

"  This  special  enumeration  could  not  have  been  made,  had  the  first 
clause  of  the  article  been  supposed  to  pass  not  only  the  objects  thus 
enumerated,  but  private  property  also.  The  grant  of  buildings  could 
not  have  been  limited  by  the  words,  '  -which  are  not  private  property,' 
had  private  property  been  included  in  the  cession  of  the  territory. 

"  This  state  of  things  ought  to  be  kept  in  view  when  we  construe  the 
eighth  article  of  the  treaty,  and  the  acts  which  have  been  passed  by 
Congress  for  the  ascertainment  and  adjustment  of  titles  acquired  under 
the  Spanish  government.  That  article  in  the  English  part  of  it  is  in 
these  words  :  '  All  the  grants  of  land  made  before  the  24th  of  January, 
1818,  by  his  Catholic  Majesty,  or  by  his  lawful  authorities,  in  the  said 
territories  ceded  by  his  Majesty  to  the  United  States,  shall  be  ratified 
and  confirmed  to  the  persons  in  possession  of  the  lands,  to  the  same  ex- 
tent that  the  same  grants  would  be  valid  if  the  territories  had  remained 
under  the  dominion  of  his  Catholic  Majesty.' 

"  This  article  is  apparently  introduced  on  the  part  of  Spain,  and  must 
be  intended  to  stipulate  expressly  for  that  security  to  private  property 
which  the  laws  and  usages  of  nations  would,  without  express  stipulation, 
have  conferred.  No  construction  which  would  impair  that  security  fur- 
ther than  its  positive  words  require,  would  seem  to  be  admissible.  With- 
out it,  the  titles  of  individuals  would  remain  as  valid  under  the  new 
government  as  they  were  under  the  old  ;  and  those  titles,  so  far  at  least 
as  they  were  consummate,  might  be  asserted  in  the  courts  of  the  United 
States,  independently  of  this  article. 

"  The  treaty  was  drawn  up  in  the  Spanish  as  well  as  in  the  English 
language.  Both  are  originals,  and  were  unquestionably  intended  by  the 
parties  to  be  identical.  The  Spanish  has  been  translated,  and  we  now 
understand  that  the  article,  as  expressed  in  that  language,  is,  that  the 
grants  '  shall  remain  ratified  and  confirmed  to  the  persons  in  possession 
of  them,  to  the  same  extent,'  &c.,  thus  conforming  exactly  to  the  univer- 
sally received  doctrine  of  the  law  of  nations.  If  the  English  and  the 
Spanish  parts  can,  without  violence,  be  made  to  agree,  that  construction 
which  establishes  this  conformity  ought  to  prevail.  If,  as  we  think  must 
be  admitted,  the  security  of  private  property  was  intended  by  the  parties, 
if  this  security  would  have  been  complete  without  the  article,  the  United 
States  could  have  no  motive  for  insisting  on  the  interposition  of  govern- 
ment in  order  to  give  validity  to  titles  which,  according  to  the  usages  of 
the  civilized  world,  were  already  valid.  No  violence  is  done  to  the  lan- 
guage of  the  treaty  by  a  construction  which  conforms  the  English  and 


400        JURISDICTION   AND   PRACTICE   OF   SUPREME   COURT. 

formed  the  conditions  of  their  grants,  should  have  a  certain 
time  to  complete  them,  obviously  intended  that  the  conces- 
sions themselves  should  be  treated  as  valid ;  inasmuch  as  the 
words,  "in  possession  of  the  lands,"  according  to  their  legal 
import,  meant  those  who  had  a  legal  seisin  and  possession, 
under  a  valid  title,  and  not  merely  those  who  had  an  actual 
possession  by  occupancy.^ 

§  289.  Upon  these  constructions,  when  the  courts  of  the 
United  States  were  rec^uired  to  adjudicate  these  claims  upon 
certain  rules  of  determination,  one  of  which  was  "  according 
to  the  provisions  of  any  treaty,"  the  question  to  be  decided 
was,  Avhethcr  the  claimant  held  a  title,  complete  or  inchoate,  by 
a  grant  or  concession  of  the  Spanish  authorities,  which  severed 
the  land  in  question  from  the  domains  of  the  crown  of  Spain, 
and  made  it  private  property,  prior  to  the  24th  of  January, 
1818.^     If  it  was  a  complete  title,  that  is,  if  the  grant  was  in 

Spanish  parts  to  each  other.  Although  the  words  '  shall  be  ratified  and 
confirmed '  are  properly  the  words  of  contract,  stipulating  for  some 
future  legislative  act,  they  are  not  necessarily  so.  They  may  import 
that  they  'shall  be  ratified  and  confirmed'  by  force  of  the  instrument 
itself.  When  we  observe  that  in  the  counterpart  of  the  same  treaty, 
executed  at  the  same  time  by  the  same  parties,  they  are  used  in  this 
sense,  we  think  the  construction  proper,  if  not  unavoidable." 

'  United  States  v.  Arredondo,  6  Peters,  743,  744. 

2  In  Smith  v.  The  United  States,  10  Peters,  326,  330,  the  Supreme 
Court  said,  "In  consenting  to  be  made  defendants  in  equity  at  the  suit 
of  the  claimants,  the  United  States  waived  all  rights  which  the  treaty 
could  give  them  as  purchasers  for  a  valuable  consideration  without 
notice.  They  bound  themselves  to  carry  into  specific  execution,  by 
patent,  every  grant,  concession,  warrant,  or  order  of  survey,  which,  before 
the  date  fixed  in  the  treaty,  had  created  any  legal  or  equitable  right  of 
property  in  the  land  so  claimed  ;  so  that,  in  every  case  arising  under  the 
law,  one  general  question  was  presented  for  the  consideration  of  the 
court :  Whether,  in  the  given  case,  a  court  of  equity  could,  according  to 
its  rules  and  the  laws  of  Spain,  consider  the  conscience  of  the  king  to 
be  so  affected  by  his  own  or  the  acts  of  the  lawful  authorities  of  the 
province,  that  he  had  become  a  trustee  for  the  claimant,  and  held  the 
land  claimed  by  an  equity  upon  it  amounting  to  a  severance  of  so  much 
from  his  domain." 
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absolute  property,  and  no  conditions  remained  to  be  per- 
formed, the  courts  were  required  to  adjudge  the  land  to 
belong  to  the  claimant,  inasmuch  as  the  necessary  effect  of 
the  treaty,  and  the  provisions  of  its  2d  article,  preserved 
all  private  property  as  it  existed  at  the  cession.  If,  on  the 
other  hand,  the  title  was  incomplete  and  inchoate,  as  if  acts 
remained  to  be  done  by  the  claimant  in  order  to  complete 
his  title,  then  the  grant  or  concession,  if  valid  by  the  laws 
of  Spain,  remained  valid  after  the  cession,  and  the  sole 
inquiry  would  be,  whether  the  claimant  had  performed  the 
conditions,  or,  if  he  had  not  performed  them,  according  to 
the  terms  of  the  treaty,  whether  they  could  be  dispensed 
with.  But  if  it  should  turn  out,  on  inquiry,  that  the  original 
grant  or  concession  was  not  valid  according  to  the  laws  of 
Spain,  so  that  it  would  not  have  been  binding  upon  the 
crown  of  Spain,  if  the  territory  had  remained  under  its 
dominion,  then  the  question  of  the  performance  or  non-per- 
formance of  any  conditions  of  the  grant  would  be  imma- 
terial. 

§  290.  The  doctrine,  therefore,  established  by  a  series  of 
decisions,  in  reference  to  claims  under  the  Florida  treaty, 
was,  that  perfect  titles,  or  titles  completed  before  the  cession, 
needed  no  confirmation,  legislative  or  judicial,  after  the 
cession,  but  that  they  were  valid  under  the  government  of 
the  United  States,  as  they  were  under  that  of  Spain  ;  that 
the  8th  article  of  the  treaty  had  no  necessary  application  to 
perfect  titles,  but  that  they  were  absolute  rights  of  property, 
at  the  time  of  the  cession,  protected  by  the  implication  of 
the  2d  article,  and  by  the  principles  of  public  law ;  and  that 
in  regard  to  imperfect  or  inchoate  titles,  the  grants  or  con- 
cessions on  which  they  were  dependent  were  intended  to  be, 
and  were  declared  to  be,  ratified  and  confirmed  by  the  8th 
article,  to  the  same  extent  that  they  would  have  been  if  the 
country  had  not  been  ceded.  This  coincided  with  the  law  of 
nations,  which  would  have  protected  them  to  the  same  extent 
without  this  provision.    In  this  view,  the  8th  article  was  mainly 

26 


402        JURISDICTION   AND    PRACTICE    OF    SUPREME    COURT. 

an  enunciation  of  a  rule,  by  whicli  the  performance  of  the 
conditions  annexed,  expressly  or  by  implication,  to  these  in- 
choate grants,  was  to  be  regulated  ;  fixing  the  date  of  the 
treaty,  as  the  date  -when  the  respective  terms  of  time,  con- 
tained in  the  grants  for  the  performance  of  the  conditions, 
was  to  commence  running,  in  cases  where  the  holders  of 
such  grant  had  been  prevented  from  fulfilling  their  condi- 
tions, by  the  recent  circumstances  of  the  Spanish  nation 
and  the  revolutions  in  Europe.^ 

'  The  United  States  v.  Arredondo,  G  Peters,  G91  ;  Same  v.  Perclieman, 
Y  Peters,  51 ;  Same  v.  Clarke,  8  Peters,  436  ;  Mitchell  v.  The  United 
States,  9  Peters,  711;  United  States  v.  Smith,  10  Peters,  326;  United 
States  V.  Kingsley,  12  Peters,  476  ;  Same  v.  Wiggins,  14  Peters,  334,  349. 
In  this  last  case,  Mr.  Justice  Catron,  delivering  the  opinion  of  the  court, 
said,  "  It  was  adjudged  by  this  court,  in  the  cases  of  Arredondo  and 
Percheman,  6  and  7  Peters,  that  the  words  '  shall  be  ratified  and  con- 
firmed,' in  reference  to  perfect  titles,  should  be  construed  to  mean  '  are' 
ratified  and  confirmed,  in  the  present  tense.  The  object  of  the  court  in 
these  cases  was  to  exempt  them  from  the  operation  of  the  eighth  article, 
for  the  reason  that  they  were  perfect  titles  by  the  laws  of  Spain,  when 
the  treaty  was  made ;  and  that  when  the  soil  and  sovereignty  of  Florida 
were  ceded  by  the  second  article,  private  rights  of  property  were,  by 
implication,  protected.  The  court,  in  its  reasoning,  most  justly  held 
that  such  was  the  rule  by  the  laws  of  nations,  even  in  cases  of  conquest, 
and  undoubtedly  so  in  a  case  of  cession ;  therefore,  it  would  be  an  unna- 
tural construction  of  the  eighth  article,  to  hold  that  perfect  and  complete 
titles,  at  the  date  of  the  treaty,  should  be  subject  to  investigation  and 
confirmation  by  this  government ;  and,  to  reconcile  the  article  with  the 
law  of  nations,  the  Spanish  side  of  the  article  was  referred  to,  in  aid  of 
the  meaning  of  the  American  side,  when  it  was  ascertained  that  the 
Spanish  side  was  in  the  present  tense  ;  whereupon  the  court  held,  that 
the  implication  resulting  from  the  second  article  being  according  to  the 
law  of  nations,  that  and  the  eighth  article  were  consistent;  and  that  per- 
fect titles  'stood  confirmed'  by  the  treaty;  and  must  be  so  recognised 
by  the  United  States,  and  in  our  courts. 

"  The  construction  of  the  treaty  being  settled,  a  liberal  inquiry  in  the 
cases  referred  to  was,  were  they  perfect,  unconditional  Spanish  grants? 
Percheman's  had  no  condition  in  it ;  and  the  only  difliculty  involved 
was,  whether  it  had  been  made  by  the  proper  authority.  The  court  held 
that  it  had  been  so  made. 

"  The  grant  to  Arredondo  and  son  was  for  four  leagues  square,  and 
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§  291.  It  was  in  reference  to  this  construction  of  the 
treaty,  that  Congress  were  to  be  presumed  to  have  legislated, 
when  they  directed  that  in  all  the  remaining  claims  which 
had  not  been  finally  acted  upon  by  Congress,  the  validity  of 
the  titles  should  be  adjudicated  in  the  courts  of  the  United 
States,  under  certain  rules  of  decision.  These  rules  required 
that  the  adjudication  should  be,  1st,  according  to  the  laws  of 
nations  ;  2d,  according  to  the  stipulations  of  any  treaty  and 
proceedings  under  the  same;  3d,  according  to  the  several 
Acts  of  Congress  in  relation  thereto  ;  and  4th,  according  to 

made  as  a  present  grant  from  its  date,  with  the  subsequent  condition 
that  the  grantees  should  settle  and  improve  the  land  in  three  years,  and 
on  failure,  the  grant  should  become  void ;  further,  that  they  should  settle 
on  it  two  hundred  Spanish  families  ;  but  no  time  was  fixed  for  the  per- 
formance of  this  condition.  Possession  was  taken  and  improvements 
made  within  the  three  years,  but  the  families  were  not  settled  when  the 
country  was  ceded.  This  court  declared,  that  after  the  cession  of  Florida 
to  the  United  States,  the  condition  of  settling  Spanish  families  had  be- 
come, probably,  impossible,  by  the  acts  of  the  grantor,  the  government 
of  Spain,  and  certainly  immaterial  to  the  United  States  ;  therefore,  the 
grant  was  discharged  from  the  unperformed  conditions  and  single. 

"  That  the  perfect  titles,  made  by  Spain,  before  the  24th  of  January, 
1818,  within  the  ceded  territory,  are  intrinsically  valid,  and  exempt  from 
the  provisions  of  the  eighth  article,  is  the  established  doctrine  of  this 
court ;  and  that  they  need  no  sanction  from  the  legislative  or  judicial 
departments  of  this  country.  But  that  there  were,  at  the  date  of  the 
treaty,  very  many  claims  whose  validity  depended  upon  the  performance 
of  conditions  in  consideration  of  which  the  concessions  had  been  made 
and  which  must  have  been  performed  before  Spain  was  bound  to  perfect 
the  titles,  is  a  fact  rendered  prominently  notorious  by  the  legislation  of 
Congress,  and  the  litigation  in  the  courts  of  this  country  for  now  nearly 
twenty  years.  To  this  class  of  cases  the  eighth  article  was  intended  to 
apply ;  and  the  United  States  were  bound,  after  the  cession  of  the 
country,  to  the  same  extent  that  Spain  had  been  bound  before  the  ratifi- 
cation of  the  treaty,  to  perfect  them  by  legislation  and  adjudication ; 
and  to  this  end  the  government  has  provided  that  it  may  be  sued  by  the 
claimants  in  its  own  courts,  where  the  claims  shall  be  adjudged,  and  the 
equities  of  the  claimants  determined  and  settled  according  to  the  law  of 
nations,  the  stipulations  of  the  treaty,  and  the  proceedings  under  the 
same,  and  the  laws  and  ordinances  of  the  government  from  which  tha 
claims  are  alleged  to  have  been  derived." 
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the  laws  and  orclinances  of  the  government  from  which  the 
title  was  alleged  to  have  been  derived.  The  proceedings 
were,  moreover,  directed  to  be  conducted  according  to  the 
rules  of  a  court  of  equity  (except  that  the  Attorney  of  the 
United  States  was  not  to  verify  his  answer  by  his  oath),  and 
the  court  were  to  hear  and  determine  all  questions  relative 
to  the  title  of  the  claimants,  the  extent,  locality,  and  boun- 
daries of  their  claims,  or  other  matters  connected  therewith, 
fit  and  proper  to  be  heard  and  determined ;  and,  by  a  final 
decree,  to  settle  and  determine  the  question  of  the  validity 
of  the  title,  by  the  rules  above  stated.  A  brief  examination 
of  the  scope  of  each  of  these  rules  will  introduce  to  us  the 
principles  which  have  been  settled  by  their  application  to 
various  cases. 

§  292.  First,  as  to  the  law  of  nations.  "We  have  already 
seen,  that  where  the  principles  of  public  law  came  to  be  ap- 
plied to  these  claims,  they  led  at  once  to  the  doctrine  that 
all  titles,  whether  perfect  or  imperfect,  at  the  time  of  cession, 
derived  from  the  former  sovereign  of  a  ceded  country,  are 
valid  and  obligatory  upon  the  nation  receiving  that  cession, 
to  the  same  extent  that  they  would  have  been  valid  and 
obligatory  if  the  country  had  not  been  ceded;  so  that  if 
there  are  acts,  which,  in  good  faith  and  equity,  the  former 
sovereign  would  have  been  bound  to  do  to  enable  the  claim- 
ant to  complete  an  inchoate  title,  the  new  sovereign  is  equally 
bound  to  perform  the  same  or  equivalent  acts,  by  the  rules 
of  the  law  of  nations.  These  rules  have  been  declared  by 
the  Supreme  Court  of  the  United  States  to  be  "the  usage 
of  all  civilized  nations,"  by  which,  when  territory  is  ceded, 
the  property  of  its  inhabitants  is  universally  protected.^ 

§  293.  The  next  rule  of  determination  is  found  in  "  the 
stipulations  of  any  treaty,  and  the  proceedings  under  the 
same."     The  Supreme  Court  have  said,  that  by  the  stipula- 

'  United  States  r.  Arrccloiwlo,  and  the  case  of  Henderson  v.  Poindcxter, 
12  Wheat.  530. 
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tions  of  a  treaty  are  to  be  understood  its  language  and  appa- 
rent intention  manifested  in  the  instrument,  with  a  reference 
to  the  contracting  parties,  the  subject-matter,  and  persons 
on  whom  it  is  to  operate.^  The  Acts  of  Congress  which 
direct  an  adjudication  upon  the  validity  of  these  titles,  refer 
the  whole  construction  of  the  treaty,  in  all  that  relates  to 
them,  as  a  judicial  question,  to  the  court.^  What  its  stipu- 
lations are,  and  what  its  effect,  upon  the  validity  of  all  titles 
derived  from  the  Spanish  government,  prior  to  the  24th  of 
January,  1818  ;  what  is  the  meaning  of  its  provisions  with 
regard  to  the  fulfilment  of  conditions  annexed  to  the  grants ; 
and  what  duties  it  imposes  on  the  government  of  the  United 
States,  and  what  rights  result  from  it,  are  to  be  determined 
upon  the  principles  of  justice  and  the  rules  of  equity.^  So, 
too,  the  effect  of  all  other  treaties,  made  between  the  former 
sovereign  or  sovereigns  of  the  country,  and  any  Indian  or 
other  nation,  to  the  obligations  of  which  the  United  States 
have  succeeded,  is  to  be  regarded  and  settled  in  the  adjudi- 
cation, if  it  is  involved  in  any  of  the  questions  raised/ 

§  294.  By  "proceedings  under  the  treaty,"  are  to  be 
understood,  say  the  Supreme  Court,  "  the  acts  and  proceed- 
ings of  the  government,  or  others,  under  its  authority,  sub- 
sequent to  the  treaty,  in  taking  possession  of  the  ceded  ter- 
ritory, in  organizing  the  local  government,  its  acts  within 
the  authority  of  the  organic  law,  the  promises  made,  the 
pledges  given  by  either  the  general  or  local  government. 
Also  the  proceedings  of  commissioners  and  other  officers  or 
tribunals  appointed  by  Congress  to  decide,  and  report  on 
these  claims,  so  far  as  they  have  adopted  and  settled  any 
rules  and  principles  of  decision  within  their  powers,  as  guides 
to  their  judgment."* 

§  295.  The  third  rule  of  decision  is  "  the  Acts  of  Con- 

'  United  States  v.  Arredondo,  6  Peters,  691.  ^  jj^jfj 

3  ibi(j.  4  Mitchel  V.  The  United  States,  9  Peters,  711. 

5  United  States  v.  Arredondo,  6  Peters,  691,  712. 
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gress  in  relation  thereto ;"  meaning  all  laws  on  the  subject- 
matter  of  the  treaty,  or  the  proceedings  under  it ;  or  laws 
embracing  lands,  property,  and  rights  dependent  on  the  pro- 
visions of  the  treaty  and  the  proceedings  under  it.  "  Where 
Congress  have,  by  confirming  the  reports  of  commissioners 
or  other  tribunals,  sanctioned  the  rules  and  principles  on 
which  they  were  founded,  it  is  a  legislative  affirmance  of  the 
construction  put  by  their  tribunals  on  the  laws  conferring 
the  authority,  and  prescribing  the  rules  by  which  it  should 
be  exercised  :  or  which  is  to  all  intents  and  purposes  of  the 
same  effect  in  law.  It  is  a  legislative  ratification  of  an  act 
done  without  previous  authority,  and  this  subsequent  recog- 
nition and  adoption  is  of  the  same  force  as  if  done  by  pre- 
existing power,  and  relates  back  to  the  act  done."' 

§  296.  The  fourth  rule  of  decision  is  "  the  laws  and  ordi- 
nances of  the  government  from  which  it  (the  title)  is  alleged 
to  have  been  derived."  By  laws  and  ordinances  is  not  meant 
merely  the  enactments  of  legislative  bodies,  but  whatever, 
by  the  principles  of  the  government  in  question  has  the  force 
of  law,  in  the  dominions  of  that  government ;  including  also 
usages  and  customs.  Upon  this  point,  the  Supreme  Court 
say,  "  The  laws  of  an  absolute  monarchy  are  not  its  legis- 
lative acts ;  they  are  the  will  and  pleasure  of  the  monarch, 
expressed  in  various  ways :  if  expressed  in  any,  it  is  a  law ; 
there  is  no  other  law-making,  law-repealing  power,  call  it  by 
whatever  name,  a  royal  order,  an  ordinance,  a  cedula,  a 
decree  of  council,  or  an  act  of  an  authorized  officer,  if  made 
or  promulgated  by  the  king,  by  his  consent  or  authority,  it 
becomes  as  to  the  persons  or  subject-matter  to  which  it  re- 
lates, a  law  of  the  kingdom.  It  is  emphatically  so  in  Spain 
and  all  its  dominions.  Such,  too,  is  the  law  of  a  Spanish 
province  conquered  by  England.  The  instructions  of  the 
king  to  his  governors  are  the  supreme  law  of  the  conquered 
colony ;  Magna  Charta,  still  less  the  common  law,  does  not 

'  Opinion  of  the  court  in  Arredondo's  case. 
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extend  its  principles  to  it,  King  v.  Picton,  30  St.  Tr.  8vo. 
ed.  866.  A  royal  order,  emanating  from  the  king,  is  a 
supreme  law,  superseding  and  repealing  all  other  preceding 
ones  inconsistent  with  it.  The  laws  of  the  Indies  have  not 
their  force  as  such  by  any  legislative  authority  vested  in  the 
council ;  their  authority  is  by  the  express  or  implied  expres- 
sion of  the  royal  will  and  pleasure ;  they  must  necessarily 
yield  to  an  order,  prescribing  a  new  rule,  conferring  new 
powers,  abrogating  or  modifying  previous  ones. 

"  The  principle  that  the  acts  of  a  king  are  in  subordina- 
tion to  the  laws  of  the  country,  applies  only  where  there  is 
any  law  of  higher  obligation  than  his  will ;  the  rule  con- 
tended for  may  prevail  in  a  British,  certainly  not  in  a 
Spanish  province.  There  is  another  source  of  law  in  all- 
governments, — usage,  custom,  which  is  always  presumed  to 
have  been  adopted  with  the  consent  of  those  who  may  be 
affected  by  it.  In  England,  and  in  the  states  of  this  Union, 
which  have  no  written  constitution,  it  is  the  supreme  law  ;  al- 
ways deemed  to  have  had  its  origin  in  an  act  of  a  state  legis- 
lature of  competent  power  to  make  it  valid  and  binding,  or 
an  Act  of  Parliament ;  Which,  representing  all  the  inhabi- 
tants of  the  kingdom,  acts  with  the  consent  of  all,  exercises 
the  power  of  all,  and  its  acts  become  binding  by  the  autho- 
rity of  all :  2  Co.  Inst.  58  ;  Wills,  116.  So  it  is  considered 
in  the  states  and  by  this  court:  3  Dall.  400  ;  2  Peters,  656, 
657. 

"  A  general  custom  is  a  general  law,  and  forms  the  law  of 
a  contract  on  the  subject-matter ;  though  at  variance  with 
its  terms,  it  enters  into  and  controls  its  stipulations  as  an 
Act  of  Parliament  or  state  legislature :  2  Mod.  238  ;  W. 
Black.  1225 ;  Doug.  207  ;  2  D.  &  E.  263,  264 ;  1  H.  Bl. 
7,  8  ;  2  Binney,  486,  487  ;  2  Binney,  287 ;  2  S.  &  B.  17  ; 
8  Wh.  591,  592 ;  9  Wh.  584,  591 ;  and  the  cases  there  cited 
from  4  Mars.  252  ;  9  Mars.  155  ;  3  Day,  346  ;  1  Caines, 
43 ;  18  Johns.  230  ;  5  Cr.  492 ;  6  D.  &  E.  320  ;  Day,  511 ; 
5  Cr.  33.  The  court  not  only  may,  but  are  bound  to  notice 
and  respect  general  customs  and  usages  as  the  law  of  the 
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land,  equally  with  the  written  law,  and,  wlien  clearly  proved, 
they  will  control  the  general  law ;  this  necessarily  follows 
from  its  presumed  origin, — an  Act  of  Parliament  or  a  legis- 
lative act.  Such  would  be  our  duty  under  the  second  section 
of  the  Act  of  1824,  though  its  usages  and  customs  were  not 
expressly  named  as  a  part  of  the  laws  or  ordinances  of  Spain. 
The  fii-st  section  of  that  act,  giving  the  right  to  claimants  of 
land  under  titles  derived  from  Spain,  to  institute  this  pro- 
ceeding, for  the  purpose  of  ascertaining  their  validity,  and 
jurisdiction  to  the  court  to  hear  and  determine  all  claims  to 
land  which  were  protected  and  secured  by  the  treaty,  and 
which  might  have  been  perfected  into  a  legal  title  under  and 
in  conformity  to  the  laws,  usages,  and  customs  of  Spain, 
makes  a  claim  founded  on  them  one  of  the  cases  expressly 
provided  for.  We  cannot  impute  to  Congress  the  intention 
to  not  only  authorize  this  court,  but  to  require  it  to  take 
jurisdiction  of  such  a  case,  and  to  hear  and  determine  such 
a  claim  according  to  the  principles  of  justice,  by  such  a 
solemn  mockery  of  it  as  Avould  be  evinced  by  excluding  from 
our  consideration,  usages  and  customs,  Avhicli  are  the  law  of 
every  government,  for  no  other  reason  than  that  in  referring 
to  the  laws  and  ordinances  in  the  second  section,  Congress 
had  not  enumerated  all  the  kinds  of  laws  and  ordinances  by 
which  we  should  decide  whether  the  claim  would  be  valid  if 
the  province  had  remained  under  the  dominion  of  Spain. 
We  might  as  Avell  exclude  a  royal  order  because  it  was  not 
called  a  law.  We  should  act  on  the  same  principle,  if  the 
words  of  the  second  section  were  less  explicit,  and  according 
to  the  rule  established  in  Henderson  v.  Poindextcr,  sec  12 
Wh.  530,  540."^ 

§  297.  It  seems,  too,  from  the  dii-cctions  of  the  act  requir- 
ing the  courts  finally  to  decide  "  all  other  questions  properly 
arising  between  the  claimants  and  the  United  States,"  and 
to  conduct  tlic  proceedings  "  according  to  the  rules  of  a  court 
of  equity,"  and  to  decide  "  upon  the  princi})les  of  justice,"' 

'  C  Peters,  714.  »  Act  of  1824,  §  2. 
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that  -when  a  question,  such  as  fraud  in  making  the  grant, 
arises,  to  which  the  other  rules  of  determination  are  not  ap- 
plicable, the  rules  of  law  and  equity  to  be  drawn  from  the 
decisions  of  the  Supreme  Court  of  the  United  States,  will  be 
applied.^  So,  too,  the  Supreme  Court  in  these  adjudications 
acts  as  a  court  of  equity,  and  takes  cognizance  of  imperfect, 
inchoate,  and  inceptive  titles,  as  well  as  legal  and  perfect 
ones.^ 

Upon  the  subject  of  the  evidence  on  which  the  adjudica- 
tions are  to  proceed,  the  Supreme  Court  say :  "  The  next 
subject  for  our  consideration  is,  the  evidence  on  which  we 
are  to  decide.  The  third  section  of  the  Act  is  as  follows  : 
'  That  the  evidence  which  has  been  received  by  the  different 
tribunals  which  have  been  constituted  and  appointed  by  law 
to  receive  such  evidence,  and  to  report  the  same  to  the 
Secretary  of  the  Treasury,  or  to  the  Commissioners  of  the 
General  Land  Office,  upon  all  claims  presented  to  them  re- 
spectively, shall  be  received  and  admitted  in  evidence  for 
or  against  the  United  States,  in  all  trials  under  this  act, 
when  the  person  testifying  is  dead,  or  beyond  the  reach  of 
the  court's  process,  together  with  such  other  testimony  as  it 
may  be  in  the  power  of  the  petitioner,  the  person  or  persons 
interested  in  the  defence  made  against  establishing  any 
claim,  or  the  United  States  attorney  to  produce,  and  which 
shall  be  admissible  according  to  the  rules  of  evidence  and 
principles  of  law.' 

"  These  provisions  of  the  Act  of  1824  are  applicable  to 
this  case;  they  have  not  been  altered  by  the  Act  of  1828, 
and  by  the  8th  section  are  expressly  extended  to  the  Florida 
claims.  They  are  liberal — worthy  of  the  government  which 
has  adopted  and  made  them  the  rules  by  which  to  test  the 
rights  of  private  claimants  to  portions  of  the  land  embraced 
in  the  ceded  territory.  From  a  careful  examination  of  the 
whole  legislation  of  Congress  on  the  subject  of  the  Louisiana 
and  Florida  treaties,  we  cannot  entertain  a  doubt  that  it  has, 

'  United  States  v.  Arredondo,  6  Peters,  716. 
«  Mitchell  V.  The  United  States,  9  Peters,  Y33. 
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from  the  beginning,  been  intended  that  the  titles  to  tlie  land 
claimed  should  be  settled  by  the  same  rules  of  construction, 
law,  and  evidence,  in  all  their  newly-acquired  territory. 
That  they  have  adopted  as  the  basis  of  all  their  acts,  the 
principle,  that  the  law  of  the  province  in  which  the  land  is 
situated,  is  the  law  which  gives  efficacy  to  the  grant,  and  by 
which  it  is  to  be  tested,  whether  it  was  property  at  the  time 
the  treaties  took  eifcct. 

"  The  United  States  seem  never  to  have  claimed  any  part 
of  what  could  be  shown  by  legal  evidence  and  local  law  to 
have  been  severed  from  the  royal  domain  before  their  right 
attached.  In  giving  jurisdiction  to  the  District  Court  of 
Missouri  to  decide  on  these  claims,  the  only  case  expressly 
excepted  is  that  of  Jacques  Glamorgan  (in  section  12,  3 
Story,  L.  U.  S.,  19G4) ;  and  in  the  corresponding  law,  as  to 
Florida ;  those  annulled  by  the  treaty  and  those  not  pre- 
sented in  time,  according  to  the  Acts  of  Congress.  The 
United  States  have,  by  three  cessions,  acquired  territory 
■within  which  there  have  been  many  claims  to  land  under 
Spanish  titles.  The  first  in  point  of  time  was  by  the  com- 
pact with  Georgia,  in  1802,  by  the  terms  of  which  it  was 
stipulated:  'That  all  persons  who,  on  the  27th  October, 
1795,  were  actual  settlers  within  the  territory  thus  ceded, 
shall  be  confirmed  in  all  their  grants,  legally  and  fully  exe- 
cuted prior  to  that  day,  by  the  former  British  government 
of  West  Florida,  or  by  the  government  of  Spain.'  (1  Laws, 
489.) 

"  The  stipulations  of  the  treaties  by  which  they  acquired 
Louisiana  and  Florida,  contained  provisions  of  a  similar 
nature  as  to  claims  to  land  under  Spain  before  the  cession. 

"  The  whole  legislation  of  Congress  from  1803  to  1828, 
in  relation  to  the  three  classes  of  cases,  so  far  as  respected 
Spanish  titles,  is  of  a  uniform  character  on  cases  of  cor- 
responding description.  The  rules  vary  according  to  the 
kind  of  title  set  up  ;  distinctions  have  been  made  in  all  the 
laws  between  perfect  or  complete  grants,  fully  executed,  or 
inchoate,  incomplete  ones,  where  a  right  had  been  in  its 


SPECIAL   APPELLATE   JURISDICTION.  411 

inception,  under  or  by  color  of  local  law  or  autliority,  but 
required  some  act  of  the  government  to  be  done  to  complete 
it.  Both  classes  have  been  submitted  to  the  special  tribunals 
appointed  to  settle,  to  report  finally  or  specially  upon  them, 
and  the  claimants  have,  under  certain  circumstances,  been 
permitted  to  assert  their  rights  in  court  by  various  laws, 
similar  in  their  general  character,  but  varying  in  detail  to 
meet  the  cases  provided  for."^ 

§  298.  As  the  authorities  of  Spain  were  authorized  to 
grant  the  public  domain,  in  accordance  with  their  own  ideas 
of  the  merits  and  considerations  presented  by  the  grantee, 
two  questions  only  could  arise  in  the  courts  of  the  United 
States,  viz.,  whether  in  fact  a  grant  had  been  made,  and  its 
legal  effect  when  made.  As  to  the  competent  evidence  that 
a  grant  had  been  made,  it  appears  to  have  been  the  practice, 
in  the  Spanish  province  of  Florida,  for  persons  wishing  to 
obtain  grants  of  land  from  the  government,  to  present  a 
memorial  to  the  governor,  who  made  a  decree  thereon,  which 
was  filed  in  the  office  of  the  government  secretary,  and  con- 
stantly retained  there,  unless  in  cases  where  what  was  called 
a  royal  title  was  ordered  to  be  issued,  when  the  decree  was 
transmitted  to  the  escribano's  office.  The  decree,  which 
referred  to  or  otherwise  adopted  the  memorial,  usually 
directed  the  surveyor-general  of  the  province  to  survey  the 
land  described,  and  constituted  the  grant  or  concession. 
But  as  a  grant,  it  was  inchoate  until  a  survey  and  confirma- 
tion by  the  governor.  It  Avas  the  duty,  therefore,  of  the 
grantee  to  present  the  grant  to  the  surveyor-general,  whose 
duty  it  was  to  give  notice  to  the  persons  holding  lands  ad- 
joining the  place  designated,  that  they  might  be  present  at 
the  making  of  the  survey,  with  their  titles,  so  that  there 
might  be  no  interference,  and  then  to  lay  out  the  lands 
granted,  according  to  certain  rules.^     He  then  gave  to  the 

•  6  Peters,  717. 

*  The  United  States  v.  Wiggins,  14  Peters,  334;  Same  v.  Hanson,  16 
Peters,  196. 


412       JURISDICTION   AND   PRACTICE   OF   SUPREME   COURT. 

party  a  certificate  and  plat  of  the  survey,  on  which  the 
governor  founded  his  confirmation.  When  the  treaty  took 
effect,  the  duty  of  confirming  these  inchoate  tithes  was,  by 
the  Acts  of  Congress,  devolved  on  the  courts  of  the  United 
States,  in  execution  of  the  treaty.  There  were  thus  two 
classes  of  cases,  in  regard  to  which  confirmation  was  required: 
one,  where  the  party  had  obtained  a  survey  and  certificate 
of  the  Spanish  surveyor-general ;  and  the  other,  where  such 
a  survey  had  not  been  made. 

§  299.  In  the  first  class  of  cases,  the  steps  by  which  the 
titles  have  been  proved  have  been,  1st,  evidence  of  the  grant 
or  concession ;  and  2d,  evidence  that  the  survey  had  been 
made.  Evidence  of  tlic  grant  consists  of  the  properly 
authenticated  copies  of  the  original  decree.  One  of  the 
ordinary  duties  of  the  government  secretary  was,  to  make 
certified  copies  of  the  memorial  and  decree,  and  deliver  them 
to  the  party ;  the  decree  of  the  governor  generally  directed 
these  copies  to  be  made  for  the  use  of  the  parties,  the  origi- 
nals being  placed  on  file  in  the  secretary's  oflSce.  As  the 
copies  thus  made  and  certified  were  generally  received  as  evi- 
dence of  title  in  the  Spanish  courts  of  justice,  the  Supreme 
Court  have  held,  that  in  this,  as  in  all  other  cases,  where  the 
originals  are  confined  to  a  public  office,  and  copies  are  intro- 
duced, that  the  copy  is  (first),  competent  evidence  by  autho- 
rity of  the  certificate  of  the  proper  officer;  and  (second),  that 
it  proves  jyrima  facie  the  original  to  have  been  of  file  in  the 
office  where  the  copy  was  made.  The  officer's  certificate 
has  accorded  to  it  the  force  of  a  deposition.^  Accordingly, 
where  such  a  certificate  has  been  produced,  it  has  l)cen  held 
not  to  be  necessary  to  account  for  the  non-production  of  the 
original.^     So,  too,  where  a  copy  of  the  first  copy  was  intro- 

'  The  United  States  v.  Wiggins,  It  Peters,  331,  31G  ;  Same  v.  Acosta, 
1  Howard,  24. 

*  Ibid.  Percheman's  case,  Y  Peters,  51,  84.  In  this  case,  Mr.  Cliief 
Justice  Marshall,  delivering  the  opinion  of  the  court,  said,  "  At  the  trial, 
the  couusel  for  the  claimant  offered  in  evidence  a  copy  from  the  ofiice  of 
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duced,  and  the  loss  of  the  first  copy  vras  proved,  and  the 
second  was  proved  to  have  been  made  from  it  by  the  secre- 

the  keeper  of  public  archives,  of  the  original  grant  on  which  the  claim 
is  founded,  to  the  receiving  of  which  in  evidence  the  attorney  for  the 
United  States  objected,  alleging,  that  the  original  grant  should  be  pro- 
cured, and  its  execution  proved.  This  objection  was_  overruled  by  the 
court,  and  the  copy  from  the  office  of  the  keeper  of  the  public  archives, 
certified  according  to  law,  was  admitted.  The  attorney  for  the  United 
States  excepted  to  this  opinion. 

"  It  appears,  from  the  words  of  the  grant,  that  the  original  was  not  in 
possession  of  the  grantee.  The  decree  which  constitutes  the  title  ap- 
pears to  be  addressed  to  the  officer  of  the  government,  whose  duty  it  was 
to  keep  the  originals  and  to  issue  a  copy.  Its  language,  after  granting 
in  absolute  property,  is,  '  for  the  attainment  of  which  let  a  certified  copy 
of  this  petition  and  decree  be  issued  to  him  in  all  events  equivalent  to  a 
title  in  form.'     This  copy  is,  in  contemplation  of  law,  an  original. 

"It  appears,  too,  from  the  opinion  of  the  judge,  '  that  by  an  express 
statute  of  the  territory,  copies  are  to  be  received  in  evidence.'  The 
judge  added,  that  '  where  either  party  shall  suggest  that  the  original  in 
the  office  of  the  keeper  of  the  public  archives,  is  deemed  necessary  to  be 
produced  in  court,  on  motion  therefor  a  subpoena  will  be  issued  by  order 
of  the  court  to  the  said  keeper  to  appear  and  produce  the  said  original 
for  examination.' 

"The  Act  of  the  26th  of  May,  1824,  'enabling  the  claimants  of  lands 
within  the  limits  of  the  State  of  Missouri  and  Territory  of  Arkansas,  to 
institute  proceedings  to  try  the  validity  of  their  claims,'  in  its  fourth 
section,  makes  it  the  duty  of '  the  keeper  of  any  public  records  who  may 
have  possession  of  the  records  and  evidence  of  the  different  tribunals 
which  have  been  constituted  by  law  for  the  adjustment  of  land  titles  in 
Missouri,  as  held  by  France,  upon  the  application  of  any  person  or  per- 
sons whose  claims  to  lands  have  been  rejected  by  such  tribunals,  or 
either  of  them,  or  on  the  application  of  any  person  interested,  or  by  the 
attorney  of  the  United  States  for  the  District  of  Missouri,  to  furnish 
copies  of  such  evidence,  certified  under  his  official  signature,  with  the 
seal  of  office  thereto  annexed,  if  there  be  a  seal  of  office.' 

"The  Act  of  the  23d  of  May,  1828,  supplementary  to  the  several  acts 
providing  for  the  settlement  and  confirmation  of  private  land  claims  in 
Florida,  declares,  in  its  sixth  section,  that  certain  claims  to  lands  in 
Florida,  which  have  not  been  decided  and  finally  settled,  '  shall  be  re- 
ceived and  adjudicated  by  the  judge  of  the  superior  court  of  the  district 
within  which  the  land  lies,  upon  petition  of  the  claimants,  according  to 
the  forms,  rules,  regulations,  conditions,  restrictions  and  limitations  pre- 
scribed by  (for)  the  district  and  claimants  in  the  State  of  Missouri,  by 
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tary  of  the  board  of  commissioners  established  by  Congress 
for  ascertaining  land  claims  in  Florida,  whose  duty  it  was  to 
translate  Spanish  documents  given  in  evidence  before  the 
board,  it  was  admitted  as  evidence  of  the  existence  of  the 
original.  But  in  this  case,  it  was  proved,  that  the  papers  in 
the  office  from  which  the  first  copy  was  taken,  had  been 
mutilated,  since  the  first  copy  was  taken ;  that  the  original 
was  once  in  the  office ;  and  that  it  could  no  longer  be  found.^ 

§  300.  The  survey  is  proved  to  have  been  made  by  the 
Spanish  authorities,  by  proving  the  signature  of  the  sur- 
veyor-general to  the  certificaTe  and  plat  delivered  by  him  to 
the  party.  This  is  pi-ima  facie  sufficient  to  authorize  the 
reading  of  the  paper  :^  and  as  the  plat  and  certificate  of  the 
surveyor-general,  returning  that  he  had  surveyed  the  land 
at  the  place  granted,  not  by  the  assertion  only  that  it  was  at 
the  place,  but  by  a  description  in  legal  form  that  it  was  so, 
would  have  been  prima  facie  competent  evidence,  without 
further  proof,  on  which  the  Spanish  governor  could  found 
the  confirmation,  the  same  efi"ect  is  due  to  them  in  the  courts 
of  the  United  States.  Like  the  certificate  of  the  secretary 
to  a  copy  of  the  grant,  they  have  accorded  to  them  the  force 

Act  of  Congress,  approved  May  2Gth,  1824,  entitled,  'An  act  enabling 
the  claimants,'  &c. 

"  The  copies  directed  by  the  Act  of  1824  would  undoubtedly  have 
been  receivable  iu  evidence  on  the  trial  of  claims  to  lands  in  Missouri. 
Every  reason  which  could  operate  with  Congress  for  applying  this  rule 
of  evidence  to  the  courts  of  Missouri,  operates  Avith  equal  force  for  ap- 
plying it  to  the  courts  of  Florida  ;  and  a  liberal  construction  of  the  Act 
of  May  23d,  1828,  admits  of  this  application.  The  fourth  section  of  the 
Act  of  May  2Gth,  1830,  '  to  provide  for  the  final  settlement  of  land  claims 
in  Florida,'  adopts,  almost  in  words,  the  provision  which  has  been  cited 
from  the  sixth  section  of  the  Act  of  May  23d,  1828. 

"  Whether  these  acts  be  or  be  not  construed  to  authorize  the  admis- 
sion of  the  copies  offered  in  this  cause,  we  think  that  on  general  prin- 
ciples of  law,  a  copy  given  by  a  public  oflicer  whose  duty  it  is  to  keep 
the  original,  ought  to  be  received  in  evidence." 

'  The  United  States  v.  Delespine's  Heirs,  12  Peters,  G54. 

'  The  United  States  v.  Breward,  16  Peters,  143. 
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and  character  of  a  deposition.^  But  when  proved,  or  admit- 
ted, the  validity  and  legality  of  both  the  grant  and  the  sur- 
vey are  to  be  tested  by  the  laws  and  regulations  of  Spain, 
and  are  not  conclusively  established  by  the  admission  of  the 
papers.^ 

§  301.  The  return  of  a  private  surveyor,  however,  stands 
upon  a  very  different  footing.  Such  a  survey  is  a  private 
act,  not  made  for  the  government,  but  at  the  instance  and 
for  the  interest  of  the  grantee.  A  decree  of  confirmation 
could  not  have  been  made  upon  it,  without  extrinsic  proof 
that  it  was  for  the  land  granted,  and  that  it  had  been  law- 
fully made  in  regard  to  navigable  waters,  roads,  adjoining 
grants,  and  line  marks.  With  such  proof,  the  Spanish 
governor  could  have  ordered  a  perfect  title  to  issue,  founded 
on  the  survey,  and  the  courts  of  the  United  States  could  do 
the  same ;  but  not  otherwise.^ 

§  302.  In  the  second  class  of  cases,  namely,  those  in 
which  no  survey  had  been  made  by  the  Spanish  authorities, 
or  where,  if  made,  the  survey  was  invalid,  the  same  course 
of  proof  as  to  the  original  grant  must  be  followed,  and  the 
court  will  order  a  survey  to  be  made  at  the  place  designated 
in  the  grant,  if  the  grant  appears  to  be  valid.^ 

§  303.  In  cases  where  there  is  no  description  in  the  gover- 
nor's decree  of  any  place  where  the  land  granted  shall  be  lo- 
cated, but  the  surveyor-general  is  ordered  to  survey  the  lands 

»  Same  v.  Hanson  ;  16  Peters,  196,  200. 

^  Ibid.  Where  the  surveyor-general  had  certified  that  the  land  sur- 
veyed was  the  tract  granted  to  the  petitioner,  the  court  said  that  no  re- 
liance was  to  be  placed  on  this  assertion  standing  alone,  but  that  taking 
the  return  in  connexion  with  all  the  facts  and  circumstances  appearing 
in  the  case,  it  tended  to  confirm  the  conclusion  that  the  land  was  laid  off 
in  accordance  with  the  grant.  Low's  case,  16  Peters,  167. 

''  United  States  v.  Hanson,  lb.  201. 

■*  The  United  States  v.  Rodman,  15  Peters,  130 ;  Same  v.  Delespine's 
Heirs,  12  Peters,  G54;  15  Peters,  226. 
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solicited  "  on  places  vacant,"  the  act  of  the  surveyor-general 
is  necessary  to  sever  the  lands  granted  from  the  public 
domain.  If  a  survey  was  made  before  the  24th  of  January, 
1818,  the  grantee  will  take  a  title  to  the  particular  lands, 
because,  up  to  that  date,  all  grants  made  by  the  King  of 
Spain,  in  whatever  form,  arc  recognised  as  valid  by  the 
treaty.  But  where  no  survey,  in  such  a  case,  was  made 
until  after  the  24th  of  January,  1818,  the  question  would 
arise,  whether  the  grant  is  to  take  effect  from  the  date  of 
the  survey,  or  from  the  date  of  the  decree  ;  and  it  has  been 
held,  that  while  the  survey  must  have  been  made  at  some 
time  before  the  change  of  flags  betAveen  the  government  of 
the  United  States  and  that  of  Spain,  it  is  valid,  if  made 
after  the  24th  of  January,  1818,  in  pursuance  of  a  decree 
made  before  that  date.  The  8th  article  of  the  treaty,  which 
limited  the  grants  to  that  date,  operated  on  the  grants  of 
the  governor  made  before  that  date,  but  not  on  the  subordi- 
nate acts  of  the  surveyor  in  giving  effect  to  the  grant.  The 
incipient  claim  under  the  governor's  decree  is  not  cut  off  by 
the  treaty,  provided  the  surveyor-general  executes  the  go- 
vernor's decree  at  any  time  before  the  change  of  flags.^ 

§  304.  We  may  now  proceed  to  the  examination  of  the 
particular  questions  which  have  been  decided  by  the  appli- 
cation of  these  rules  of  decision  to  titles  in  Florida,  derived 
from  grants  of  the  Spanish  government  or  its  officers.  And 
the  first  of  these  questions  relates  to  the  authority  of  the 
granting  olficer.  The  grants  or  concessions  of  land  referred 
to  in  the  treaty,  are  all  those  made  before  a  certain  date, 
"  by  his  Catholic  Majesty,  or  by  his  lawful  authorities." 
After  great  consideration,  and  a  careful  examination  of  the 
whole  subject,  the  Supreme  Court  of  the  United  States 
ascertained,  that  the  power  of  disposing  of  the  public  domain 
had  always  been  exercised  by  certain  public  officers  of  Spain 
in  her  colonies,  and  the  psrinciple  was  applied  to  their  acts, 

'  The  United  States  v.  Acosta,  1  Howard,  21;  Same  v.  Sibbald,  10 
Peters,  313,  321  ;  Same  v.  Clarke  and  Atkinson,  16  Peters,  228,  231. 
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that  the  actual  exercise  of  this  power,  without  any  evidence 
of  disavowal,  revocation,  or  denial  by  the  king,  and  his  con- 
sequent acquiescence  and  presumed  ratification,  were  suffi- 
cient proof,  in  the  absence  of  any  to  the  contrary,  of  the 
royal  assent  to  its  exercise. 

In  the  United  States  v.  Arredondo,  6  Peters,  691,  727, 
the  Supreme  Court  said :  "  It  is  thus  clearly  evidenced  by 
the  acts,  the  words,  and  intentions  of  the  legislature,  that  in 
considering  these  claims  by  the  special  tribunals,  the  autho- 
rity of  the  officer  making  the  grant,  or  other  evidence  of 
claim  to  lands,  formed  no  item  in  the  title  it  conferred  ;  that 
the  United  States  never  made  that  a  point  in  issue  between 
them  and  the  claimants  to  be  even  considered,  much  less 
adjudicated.  They  have  submitted  to  the  principle  which 
prevails  as  to  all  public  grants  of  land,  or  acts  of  public 
officers,  in  issuing  warrants,  orders  of  survey,  permission  to 
cultivate  or  improve,  as  evidence  of  inceptive  and  nascent 
titles,  which  is,  that  the  public  acts  of  public  officers,  pur- 
porting to  be  exercised  in  an  official  capacity,  and  by  public 
authority,  shall  not  be  presumed  to  be  a  usurped  but  a  legi- 
timate authority,  previously  given  or  subsequently  ratified, 
which  is  equivalent.  If  it  was  not  a  legal  presumption  that 
public  and  responsible  officers,  claiming  and  exercising  the 
right  of  disposing  of  the  public  domain,  did  it  by  the  order 
and  consent  of  the  government  in  whose  name  the  acts  were 
done,  the  confusion  and  uncertainty  of  titles  and  possessions 
would  be  infinite,  even  in  this  country,  especially  in  the 
States  whose  tenures  to  land  depend  on  every  description  of 
inceptive,  vague,  and  inchoate  equities,  rising  in  the  grade 
of  evidence,  by  various  intermediate  acts,  to  a  full  and  legal 
confirmation,  by  patent,  under  the  great  seal. 

"  To  apply  the  principle  contended  for  to  the  various 
papers  which  are  sent  from  the  general  or  the  local  land 
offices  as  instructions  to  officers  under  their  direction,  or 
evidence  of  incomplete  title  to  land,  by  requiring  any  other 
evidence  of  the  authority  by  which  it  was  done  than  the 

27 
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sif^naturc  of  the  officer,  the  genuineness  of  the  paper,  proved 
by  witnesses  or  authenticated  by  an  official  seal,  wouhl  be 
not  only  of  dangerous  tendency,  but  an  entire  novelty  in  our 
jurisprudence,  as  '  a  rule  of  equity  or  evidence,'  or  '  principle 
of  law  or  justice.'     The  judicial  history  of  the  landed  contro- 
versies, under  the  land  laws  of  Virginia  and  North  Carolina, 
as  construed  and  acted  on  within  those  States,  and  in  those 
where  the  lands  ceded  by  these  States  to  the  United  States 
lie,  and  Pennsylvania,  whose  land  tenures  are  very  similar  in 
substance,  in  all  which  the  origin  of  titles  is  in  very  general 
vague,  inceptive   equity,  will  show  the  universal  adoption 
of  the  rule,  that  the  acts  of  public  officers,  in  disposing  of 
public  lands,  by  color  or  claim  of  public  authority,  are  evi- 
dence thereof  until  the  contrary  appears,  by  the  showing  of 
those  who  oppose  the  title  set  up  under  it,  and  deny  the 
power  by  which  it  is  professed  to  be  granted.     "Without  the 
recognition  of  this  principle,  there  would  be  no   safety  in 
title  papers,  and  no  security  for  the  enjoyment  of  property 
under  thcni.     It  is  true  that  a  grant  made  without  authority 
is  void  under  all  governments  (1)  Cr.  99;  5  Wh.  30:3);  but 
in  all,  the  question  is  on  whom  the  law  throws  the  burden  of 
proof,  of  its  existence  or  non-existence.     A  grant  is  void 
unless  the  grantor  has  the  power  to  make  it,  but  it  is  not 
void  because  the  grantee  does  not  prove  or  produce  it.     The 
law  supplies  this  proof  by  legal  presumption,  arising  from 
the  full,  legal,  and  complete  execution  of  the  official  grant, 
under  all  the  solemnities  known  or  proved  to  exist,  or  to  be 
required  by  the  law  of  the  country  where  it  is  made,  and  the 
land  is  situated.     A  patent  under  the  seal  of  the  United 
States,  or  a  state,  is  conclusive  proof  of  the  act  of  granting 
by  its  authority ;  its  exemplification  is  a  record  of  absolute 
verity.     Patterson  v.  AVain,  5  Peters,  241. 

"  The  grants  of  colonial  governors  before  the  Revolution, 
have  always  been  and  yet  are  taken  as  plenary  evidence  of 
the  grant  itself,  as  well  as  authority  to  dispose  of  the  public 
lands.  Its  actual  exercise,  without  any  evidence  of  dis- 
avowal, revocation,  or  denial  by  the  king,  and  his  consequent 


SPECIAL    APPELLATE   JURISDICTION.  419 

acquiescence  and  presumed  ratification,  are  sufficient  proof, 
in  the  absence  of  any  to  the  contrary  (subsequent  to  the 
grant),  of  the  royal  assent  to  the  exercise  of  his  prerogative 
by  his  local  governors.  This  or  no  other  court  can  require 
proof  that  there  exists  in  every  government  a  power  to  dis- 
pose of  its  property ;  in  the  absence  of  any  elsewhere,  we 
are  bound  to  presume  and  consider,  that  it  exists  in  the 
officers  or  tribunal  who  exercise  it  by  making  grants,  and 
that  it  is  fully  evidenced  by  occupation,  enjoyment,  and 
transfers  of  property,  had  and  made  under  them,  without 
disturbance  by  any  superior  power,  and  respected  by  all  co- 
ordinate and  inferior  officers  and  tribunals  throughout  the 
state,  colony,  or  province  where  it  lies. 

"A  public  grant,  or  one  made  in  the  name  and  assumed 
authority  of  the  sovereign  power  of  the  country,  has  never 
been  considered  as  a  special  verdict ;  capable  of  being  aided 
by  no  inference  of  the  existence  of  other  facts  than  those 
expressly  found,  or  apparent  by  necessary  implication,  an 
objection  to  its  admission  in  evidence  on  a  trial  at  law,  or  a 
hearing  in  equity,  is  in  the  nature  of  a  demurrer  to  evidence 
on  the  ground  of  its  not  conducing  to  prove  the  matter  in 
issue.  If  admitted,  the  court,  jury,  or  chancellor  must  re- 
ceive it  as  evidence  both  of  the  facts  it  recites  and  declares, 
leading  to  and  the  foundation  of  the  grant,  and  all  other 
facts  legally  inferrible  by  either  from  what  is  so  apparent 
on  its  face.  Taking,  then,  as  a  settled  principle,  that  a 
public  grant  is  to  be  taken  as  evidence  that  it  issued  by  law- 
ful authority,  we  proceed  to  examine  the  legal  effect  of  a 
Spanish  grant,  in  adjudicating  on  their  validity  by  the  prin- 
ciples of  justice  in  a  court ;  and  by  the  rules  of  equity,  evi- 
dence, and  law,  directed  by  the  Act  of  1824,  which  forms  a 
part  of  the  law  under  which  their  validity  is  submitted  to 
our  judicial  consideration," 

§  305.  From  the  grant  itself,  therefore,  a  right  to  make  it 
was  to  be  presumed.^     This  presumption  was  recognised  by 

'  The  Uflited  States  v.  Percheman,  7  Peters,  51,  95. 
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the  8th  article  of  the  treaty,  in  wliich  the  "authorities"  re- 
ferred to,  -whose  grants  were  dechircd  to  he  confirmed,  were 
those  persons  who  exercised  the  granting  power  hy  authority  of 
the  crown. ^     These  persons  were  the  governor,  intendant,  or 

'  In  the  United  States  v.  Clarke,  8  Peters,  436,  449,  the  Supreme  Court 
said:  "The  8th  article  was  not  intended  to  enlarge  the  cession.  Its 
principal  object  is  to  secure  certain  rights  existing  at  the  time,  but  not 
complete.  It  stipulates  that  all  the  grants  of  land  (in  Spanish  "conces- 
sions of  land")  made  before  the  24th  of  January,  1818,  by  his  Catholic 
Majesty,  or  by  his  lawful  authorities  in  the  said  territories,  ceded  by  his 
Majesty  to  the  United  States,  shall  be  ratified  and  confirmed  (in  Spanish, 
shall  remain  ratified  and  confirmed)  to  the  persons  in  possession  of  the 
lands  (in  the  Spanish,  in  possession  of  them,  that  is,  of  the  concessions), 
in  the  same  extent  that  the  same  grants  (in  Spanish,  they)  would  be 
valid,  if  the  territories  had  remained  under  the  dominion  of  his  Catholic 
Majesty. 

"  It  may  be  worth  observing,  that  the  language  of  the  article  is  not 
'all  grants  made  by  his  Catholic  Majesty,  or  by  his  lawful  authorities,' 
which  might  perhaps  involve  an  inquiry  into  the  precise  authority  or 
instructions  given  by  the  crown  to  the  person  making  the  grant,  and 
migiit  impose  on  the  claimant  the  necessity  of  showing  that  authority  in 
each  case,  but '  by  his  Catholic  Majesty,  or  by  his  lawful  authorities  in 
the  said  territories  ceded  by  his  Majesty  to  the  United  States.'  That  is, 
by  those  persons  who  exercised  the  granting  power  by  authority  of  the 
crown.  This  is  the  generally  received  meaning  of  the  words.  They  are 
equivalent  to  the  words  competent  authorities,  used  in  their  place  by  the 
Kinw  of  Spain  in  his  ratification  of  the  treaty.  It  maybe  also  not  en- 
tirely unworthy  of  remark,  that  the  article  expressly  recognises  the  ex- 
istence of  these  'lawful  authorities'  in  the  ceded  territories. 

"  It  is  not  unreasonable  to  suppose  that  his  Catholic  Majesty  might 
be  unwilling  to  expose  the  acts  of  his  public  and  confidential  officers, 
and  the  titles  of  his  subjects  acquired  under  those  acts,  to  that  strict  and 
jealous  scrutiny  which  a  foreign  government,  interested  against  their 
validity,  would  apply  to  them,  if  his  private  instructions  or  particular 
authority  were  to  be  required  in  every  case,  and  that  he  might,  therefore, 
stipulate  for  that  full  evidence  to  the  instrument  itself,  which  is  usually 
allowed  to  the  instruments  used  by  the  proper  officer.  The  subject- 
matter  of  the  article,  therefore,  furnishes  no  reason  for  construing  its 
words  in  a  more  restricted  sense  than  that  in  which  they  are  uniformly 
used  and  understood.  In  that  sense,  they  mean  persons  authorized  by 
the  crown  to  grant  lands. 

"  The  subsequent  part  of  the  sentence  may,  in  some  degree,  (jualify 
their  meaning.     The  added  words  are,  *  to  the  same  extent  that  the  same 
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captain-general,  as  tlie  case  might  be,  wliose  grants  are  of 
themselves  presumptive  evidence  of  the  power  to  make  them, 

grant  (they)  would  be  valid,  if  the  territories  had  remained  under  the 
dominion  of  his  Catholic  Majesty.'  If  this  part  of  the  sentence  was  in- 
tended as  a  limitation  of  the  general  provision  which  precedes  it,  the 
subject-matter  of  the  article  may  serve  in  some  measure  to  explain  it. 

"  The  general  word  '  grant'  may  comprehend  both  the  incipient  and 
the  complete  title.  The  greater  number  of  those  in  Florida  appear  to 
have  been  of  the  first  description.  Many  of  these  contained  conditions, 
on  the  performance  of  which  the  right  to  demand  a  complete  title  de- 
pended. Without  this  qualification,  the  article  might  have  been  under- 
stood to  make  these  conditional  concessions  absolute.  Therefore,  they 
are  declared  to  '  be  ratified  and  confirmed,  to  the  same  extent  that  the 
same  grants  (they)  would  be  valid  if  the  territories  had  remained  under 
the  dominion  of  his  Catholic  Majesty.'  The  parties  add  (continuing  the 
idea),  '  but  the  owners  in  possession  of  such  lands  (the  proprietors)  who, 
by  reason  of  the  recent  circutnstances  of  the  Spanish  nation,  and  the 
revolutions  in  Europe,  have  been  prevented  from  fulfilling  all  the  con- 
ditions of  their  grants  (concessions),  shall  complete  them  within  the 
terms  limited  in  the  same  respectively  from  the  date  of  this  treaty,  in 
default  of  which  the  said  grants  (they)  shall  be  null  and  void.'  But 
whether  the  intention  of  that  part  of  the  article  which  declares  the  extent 
to  which  the  title  it  contemplates  shall  be  valid,  is  limited  to  the  condi- 
tions inserted  in  them,  or  qualifies  the  general  preceding  words,  it  can- 
not vary  the  sense  of  the  term  '  lawful  authorities,'  nor  warrant  the  con- 
struction that  a  title  derived  from  '  a  lawful  authority'  creates  no 
presumption  of  right,  and  leaves  the  holder  under  the  necessity  of 
proving  every  circumstance  which  would  be  required  to  support  it,  had 
it  proceeded  from  a  person  not  holding  an  office  on  which  the  power  of 
granting  lands  had  been  conferred. 

"  These  titles  are  to  be  valid  to  the  same  extent  as  if  the  territories 
had  not  been  ceded.  What  is  that  extent?  A  grant  made  by  a  governor, 
if  authorized  to  grant  lands  in  his  province,  is  prima  Jacie  evidence  that 
his  power  is  not  exceeded.  The  connexion  between  the  crown  and  the 
governor  justifies  the  presumption  that  he  acts  according  to  his  orders. 
Should  he  disobey  them,  his  hopes  are  blasted,  and  he  exposes  himself 
to  punishment.  His  orders  are  known  to  himself,  and  to  those  from 
whom  they  proceed,  but  may  not  be  known  to  the  world. 

"  Such  a  grant,  under  a  general  power,  would  be  considered  as  valid, 
even  if  the  power  to  disavow  it  existed,  until  actually  disavowed.  It  can 
scarcely  be  doubted,  so  far  as  we  may  reason  on  general  principles,  that 
in  a  Spanish  tribunal  a  grant,  having  all  the  forms  and  sanctions  required 
by  law,  not  actually  annulled  by  superior  authority,  would  be  received 
as  evidence  of  title. 
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SO  that  the  objector  must  show  a  want  of  power,  if  he  relies 
upon  it.^  No  excess  of  authority,  or  departure  from  it,  is  to 
be  presumed.^ 

In  Strother  v.  Lucas,  12  Peters,  410,  437,  the  Supreme 
Court  said,  "  No  principle  can  be  better  established  by  the 
authority  of  this  court,  than  '  that  the  acts  of  an  officer,  to 
whom  a  public  duty  is  assigned  by  his  king,  within  the  sphere 
of  that  duty,  ^xc  ijrima  facie  taken  to  be  within  his  power.' 
'  The  principles  on  which  it  rests,  are  believed  to  be  too  deeply 
founded  in  law  and  reason,  ever  to  be  successfully  assailed. 
He  who  would  controvert  a  grant  executed  by  the  lawful 
authority,  with  all  the  solemnities  required  by  law,  takes  on 
himself  the  burden  of  showing,  that  the  officer  has  trans- 
cended the  powers  conferred  upon  him,  or  that  the  transac- 
tion is  tainted  with  fraud:'  8  Peters,  452,  453,  455,  464;  9 
Peters,  134,  734,  735  ;  S.  P.  G  Peters,  727,  &c.,  and  cases 
cited ;  10  Peters,  331 ;  S.  P.  1  Paine,  469,  470.  The  same 
rule  applies  to  the  judicial  proceedings  of  local  officers,  to 
pass  the  title  of  land  according  to  the  course  and  practice  of 
the  Spanish  law  in  that  province  (West  Florida),  8  Peters, 
310.  Where  the  act  done  is  contrary  to  the  written  order 
of  the  king,  produced  at  the  trial,  without  any  explanation, 
it  shall  be  presumed  that  the  power  has  not  been  exceeded  ; 
that  the  act  was  done  on  the  motives  set  out  therein  ;  and 
according  to  some  order  known  to  the  king  and  his  officers, 
though  not  to  his  subjects  :  7  Peters,  96  ;  8  Peters,  447,  451, 
454,  456  ;  '  and  courts  ought  to  require  very  full  proof,  that 
he  had  transcended  his  powers,  before  they  so  determined 
it,'  464 ;  9  Peters,  734.  In  following  the  course  of  the  law 
of  nations,  this  court  has  declared,  that  even  in  cases  of  con- 
quest, the  conqueror  docs  no  more  than  displace  the  sove- 

'  Mitchell  V.  The  United  States,  9  Peters,  711 ;  United  States  v.  Clarke, 
16  Peters,  228;  Same  v.  Hanson,  ILid.  19S;  Same  v.  Delcspine,  15 
Peters,  .319. 

*  Delassus  v.  The  United  States,  9  Peters,  17. 
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reign,  and  assume  dominion  over  the  country :  7  Peters,  86 
(10  Peters,  720,  729,  passim). 

"  A  cession  of  territory  is  never  understood  to  be  a  cession 
of  property  of  the  inhabitants.  The  king  cedes  only  that 
which  belongs  to  him  ;  lands  he  had  previously  granted,  were 
not  his  to  cede.  Neither  party  could  so  understand  the 
treaty.  Neither  party  could  consider  itself  as  attempting  a 
wrong  to  individuals,  condemned  by  the  whole  civilized  world. 
'  The  cession  of  territory,'  would  necessarily  be  understood 
to  pass  the  sovereignty  only,  and  not  to  interfere  with  pri- 
vate property.  lb.  87.  No  construction  of  a  treaty,  which 
would  impair  that  security  to  private  property,  which  the 
laws  and  usages  of  nations  would,  without  express  stipulation, 
have  conferred,  would  seem  to  be  admissible  further  than  its 
positive  words  would  require.  '  Without  it,  the  title  of  indi- 
viduals would  remain  as  valid  under  the  new  government,  as 
they  were  under  the  old,  and  these  titles,  at  least  so  far  as 
they  were  consummated,  might  be  asserted  in  the  courts  of  the 
United  States,  independently  of  this  article.'  lb.  88  ;  6 
Peters,  741,  742 ;   S.  P.  9  Peters,  133. 

"  The  terms  of  a  treaty  are  to  be  applied  to  the  state  of 
things  then  existing  in  the  ceded  territory :  8  Peters,  462. 
In  that  which  had  been  held  by  Spain,  the  whole  power  of 
granting  and  confirming  land  titles  had,  by  the  royal  order 
of  1754,  been  transferred  to  officers  in  the  colonies,  the  com- 
mandants of  posts,  and  local  authorities,  who  acted  in  their 
discretion  as  the  sole  judges  of  the  matter,  condition,  or  con- 
sideration, in,  on,  or  for  which  they  conferred  the  right  of 
property,  as  officers  and  competent  authorities,  to  exercise 
the  granting  power.  Such  officers  were  in  all  the  colonies  ; 
they  made  grants  of  all  grades  of  title,  as  well  in  rewards  for 
services  as  favors,  or  for  the  benefit  of  the  country,  as  they 
pleased ;  being  persons  authorized  by  the  king  to  grant 
lands,  '  he  was  not  willing  to  expose  the  acts  of  his  public 
and  confidential  officers,  and  the  title  of  his  subjects  acquired 
under  those  acts,  to  that  strict  and  jealous  scrutiny,  which  a 
foreign  government,  interested  against  their  validity,  would 
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apply  to  them,  if  liis  private  instructions  or  particular  autho- 
rity wore  to  be  required  in  every  case ;  and  that  he  might 
therefore  stipulate  for  that  full  (evidence)  to  the  instrument, 
which  is  usually  allowed  to  instruments  issued  by  the  proper 
officer,'  8  Tetcrs,  449,  450  to  458,  475,  488,  489  ;  7  Peters, 
96  ;  9  Peters,  134,  1G9,  734  ;  10  Peters,  331 ;  S.  P.  6 
Peters,  727,  &c.;  White's  Comp.  Sp.  Laws,  218,  249.  Such 
a  grant  under  a  general  power  would  be  considered  as  valid, 
even  if  the  power  to  disavow  it  existed  until  actually  dis- 
avowed :  8  Peters,  451.  No  such  disavowal  has  ever  been 
known  to  the  court,  in  any  of  the  numerous  cases  which 
have  been  before  us,  arising  under  the  treaties  of  1803  and 
1819 ;  and  the  assiduous  researches  of  Mr.  "White  have 
brought  none  to  his  knowledge :  8  Peters,  458 ;  10  Peters, 
332;  White's  Comp.  9  ;  from  which  it  may  be  reasonably  pre- 
sumed that  none  exists." 

§  306.  Taking  it,  then,  as  the  settled  doctrine,  that  a 
grant  made  by  the  Spanish  authorities  in  Florida  is  to  be 
taken  as  evidence  that  it  issued  by  lawful  authority,  its  legal 
effect,  in  an  adjudication  upon  the  validity  of  the  title  Avhich 
rests  upon  it,  is,  that  it  is  conclusive  evidence  of  the  exist- 
ence of  all  the  facts  which  were  necessary  to  its  being  issued. 
"  It  is  a  universal  principle,"  says  the  Supreme  Court,  "  that 
where  power  or  jurisdiction  is  delegated  to  any  public  officer 
or  tribunal  over  a  subject-matter,  and  the  exercise  is  confided 
to  his  or  their  discretion,  the  acts  so  done  are  binding  and 
valid  as  to  the  subject-matter;  and  individual  rights  will  not 
be  disturbed  collaterally  for  anything  done  in  the  exercise  of 
that  discretion,  within  the  authority  and  power  conferred. 
The  only  questions  which  can  arise  between  an  individual 
claiming  a  right  under  the  acts  done,  and  the  public,  or  any 
person  denying  its  validity,  are,  power  in  the  officer,  and 
fraud  in  the  party.  All  other  questions  are  settled  by  the 
decision  made  or  the  act  done  by  the  tribunal  or  officer  ; 
whether  executive,  legislative,  judicial,  or  special,  unless  an 
appeal  is  provided  for,  or  other  revision,  by  some  ap[»ellate 
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or  supervisory  tribunal,  is  prescribed  by  law This 

is  a  very  important  principle,  applying  to  all  imperfect 
grants,  concessions,  warrants,  or  orders  of  survey.  That  the 
production  of  either  is  legal  evidence,  from  which  the  legal 
presumption  arises,  that  all  preceding  acts  necessary  to  give 
it  legal  validity  have  been  done  before  it  issued."^ 

§  307.  Thus,  if  the  grant  purports  to  have  been  made  in 
consideration  of  military  services,^  or  of  the  erection  of  a 
useful  mill,^  or  of  other  services  rendered  or  losses  sustained,^ 
all  these  facts  are  proved  by  the  grant  or  concession  itself, 
and  are  not  to  be  inquired  into,  in  adjudicating  on  the 
validity  of  the  title.  So,  too,  it  has  been  held,  in  a  Louisi- 
ana case,  that  where  a  general  regulation,  in  reference  to 
which  the  grant  Avas  to  be  presumed  to  have  been  made,  re- 
quired that  the  petitioner  should  have  a  certain  number  of 
tame  cattle,  to  entitle  him  to  the  quantity  of  land  asked  for, 
it  will  be  presumed  that  the  fact  was  found,  before  the  peti- 
tion was  granted,  by  those  whose  duty  it  was  to  make  the 
grant  in  conformity  with  the  regulation.*  But  the  subject 
of  the  consideration  or  motive  of  the  grant  belongs  to  the 

'  The  United  States  v.  Arredoudo,  6  Peters,  729,  731. 

2  United  States  v.  Perclieman,  7  Peters,  51. 

8  Same  v.  Sibbald,  10  Peters,  313 ;  Same  v.  Clarke,  8  Peters,  436. 

*  United  States  v.  Clarke,  9  Peters,  168. 

6  Chuteau's  Heirs  v.  The  United  States,  9  Peters,  147,  153.  In  this 
case,  Mr.  Chief  Justice  Marshall  said,  "  The  only  objection  which  can 
be  made  to  the  validity  of  this  concession  is,  that  the  petitioner  did  not 
possess  as  many  tame  cattle  as  the  regulations  of  O'Reilly  required. 
The  eighth  article  of  those  regulations  declares,  that  no  grant  in  the 
Opelousas,  Attacapas,  and  Natchitoches,  shall  exceed  one  league  in 
front  by  one  league  in  depth.  The  ninth  is  in  these  words,  '  to  obtain 
in  the  Opelousas,  Attacapas,  and  Natchitoches,  a  grant  of  forty-two 
arpents  in  depth,  the  applicant  must  make  it  appear  that  he  is  possessed 
of  one  hundred  head  of  tame  cattle,  some  horses  and  sheep,  and  two 
slaves  to  look  after  them  ;  a  proportion  which  shall  always  be  observed 
for  the  grants  to  be  made  of  greater  extent  than  that  declared  in  the 
preceding  article.' 

"  There  is  some  confusion  in  these  two  articles,  which  would  lead  to  a 
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discussion  of  the  topic  of  conditions  precedent  and  subse- 
quent, Avhicli  will  be  treated  in  another  connexion.^ 

§  308.  At  present,  we  have  further  to  remark,  that  where 
the  validity  of  a  title  is  undertaken  to  be  impeached  for 
fraud  in  obtaining  the  grant,  the  court  will  apply  the  prin- 
ciples of  law,  which  it  has  applied  in  other  cases  of  fraud, 
viz.,  1st,  That  actual  fraud  is  not  to  be  presumed,  but  ought 
to  be  proved  by  the  party  who  alleges  it.  2d,  If  the  motive 
and  design  of  an  act  may  be  traced  to  an  honest  and  legiti- 
mate source  equally  as  to  a  corrupt  one,  the  former  ought  to 
be  preferred.  3d,  If  the  person  against  Avhom  fraud  is  al- 
leged should  be  proved  to  have  been  guilty  of  it  in  any  num- 

suspicion  that  the  translation  may  not  be  accurate.  The  eighth  declares 
that  no  grant  shall  exceed  a  league  square  ;  and  the  ninth,  if  it  be  un- 
derstood literally,  professes  to  prescribe  the  property  which  the  applicant 
must  possess  to  entitle  him  to  a  larger  quantity  than  a  league  square. 

"  It  is  also  observable,  that  this  article  is  limited  to  the  three  districts 
mentioned,  which  are  not  in  Upper  Louisiana ;  and  that  they  are  pecu- 
liarly adapted  to  a  grazing  country,  and  to  a  grazing  country  only.  There 
could  be  no  motive  for  apportioning  one  hundred  head  of  cattle  to  two 
slaves,  in  an  agricultural  country.  It  is  probable  that  if  the  regulations 
of  O'Reilly  were  extended  to  Upper  Louisiana,  they  were  extended  with 
modifications,  at  least  of  the  ninth  article  ;  so  as  to  adapt  the  proportions 
of  property  required  to  the  country  to  which  the  article  was  extended. 

"  This  supposition  derives  great  strength  from  the  fact,  that  the  lieu- 
tenant-governoi-,  Avho  must  have  understood  his  orders,  certifies  to  the 
governor,  in  his  decree,  '  that  the  said  applicant  is  in  the  circumstances 
that  merit  this  favor.'  The  applicant  is  proved  to  have  possessed  more 
slaves  than  was  required  by  the  ninth  article  of  O'Reilly's  regulations, 
though  not  so  many  tamo  cattle. 

"We  think,  also,  that  in  the  spirit  of  the  decisions  which  have  been 
heretofore  made  by  this  court,  and  of  the  acts  of  confirmation  passed  by 
Congress,  the  fact  that  the  applicant  possessed  the  requisite  amount  of 
property  to  entitle  him  to  the  land  he  solicited,  was  submitted  to  the 
officer  who  decided  on  the  application;  and  that  he  is  not  bound  to  prove 
it  to  the  court,  which  passes  on  the  validity  of  the  grant.  These  incom- 
plete titles  were  transferable,  and  the  assignee  might  not  po.s.sess  the 
means  of  proving  the  exact  number  of  cattle  in  possession  of  the  peti- 
tioner when  the  concession  was  made." 

'  See  post. 
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ber  of  instances,  still,  if  the  particular  act  sought  to  be 
avoided  be  not  shown  to  be  tainted  Avith  fraud,  it  cannot  be 
affected  by  those  other  frauds,  unless  in  some  way  or  other 
it  be  connected  with,  or  form  a  part  of  them.^ 

§  309.  In  connexion  with  the  subject  of  the  authority  of 
the  granting  officer,  we  have  now  to  notice  a  very  important 
principle  which  has  been  applied  in  the  construction  of  the 
Florida  grants,  namely,  that  where  the  grant  appears  to 
have  been  made  by  an  officer  having  general  power  to  dis- 
pose of  the  public  domain,  if  it  appears  to  have  been  made 
upon  a  consideration  on  which  the  general  power  may  be 
supposed  to  have  been  moved  to  make  it,  it  will  not  be  held 
void,  although  it  may  recite  a  special  authority  which  turns 
out  on  examination  not  to  have  embraced  the  particular 
grant  which  has  in  fact  been  made.  Thus,  in  the  leading 
case  upon  this  subject,  the  claimant,  on  the  16th  March, 
1816,  styling  himself  a  native  of  the  province,  presented  a 
memorial  to  the  Governor  of  East  Florida,  stating  the 
service  he  had  rendered  the  public  in  the  construction  of  a 
saw-mill  of  great  execution,  and  praying,  in  consideration 
thereof,  a  grant  of  the  quantity  of  land  which  the  Governor 
had  thought  fit  to  assign  to.  the  water-mills,  equivalent  to 
five  miles  square.  On  the  3d  of  April,  the  Governor  made 
a  decree,  in  which,  after  reciting  that  he  had  granted  lands 
to  other  individuals  on  account  of  saw-mills  or  machines  to 
be  erected,  but  with  condition  of  being  without  effect  until 
the  establishments  had  been  made,  and  that  the  petitioner 
had  exhibited  proof  of  the  actual  erection  of  a  mill  of  great 
utility,  he  granted  to  the  petitioner  the  five  miles  square 
solicited,  "  of  which  a  title  shall  be  issued,  comprehending 
the  place,  and  under  the  boundaries  set  forth,  without 
injury  to  a  third  person."  The  title,  issued  on  the  6th  of 
April,  recited,  that  "whereas  by  a  royal  order  communi- 
cated to  the  government  on  the  29th  of  October,  1790,  by 
the  captain-general  of 'Cuba  and  the  two  Floridas,  it  is  pro- 

»  The  United  States  v.  Arredoudo,  6  Peters,  716. 
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vidod,  among  other  things,  that  to  foreigners  who,  of  their  free 
will,  present  themselves  to  swear  allegiance  to  our  sovereign, 
there  be  granted  to  them  lands  gratis,  in  proportion  to  the 
workers  that  each  family  may  have ;  and  wlu-reas  Don 
George  Clarke,  inhabitant  of  the  town  of  Fcrnandina,  has 
presented  himself,  manifesting  that  he  has  constructed,  from 
his  own  ingenuity,  a  machine  that,  with  four  horses,  saws 
eight  lines  at  one  time,  &c.,  and  soliciting,  in  virtue  thereof, 
a  grant  in  absolute  property  of  five  miles  square  of  land, 
&c.  ;  therefore,  and  in  consideration  of  the  advantages 
arising  from  such  improvements  in  this  said  province,  and  in 
order  that,  by  rewarding  the  industrious  and  ingenious,  it 
may  serve  as  an  example  and  stimulus  to  other  inhabitants, 
I  have  found  proper,  by  my  decree  of  the  present  month,  to 
order  the  issue  of  a  competent  title  of  property  of  said  five 
miles  square  of  land,  as  will  more  fully  appear,  &c.  These 
I  have  resolved  to  grant,  as  in  the  name  of  his  majesty  I  do 
grant,"  &c. 

§  310.  It  was  objected  that  the  royal  order  of  the  29th 
October,  1700,  recited  in  the  grant  of  April  Gth,  181G,  did 
not  authorize  the  grant,  both  because  it  was  made  for  the 
purpose  of  inviting  foreigners  into  the  province,  whereas  the 
claimant  was  an  inhabitant ;  and  because  it  limited  the 
quantity  of  land  to  be  granted  to  a  fixed  number  of  acres 
for  the  workers  that  each  family  might  have.  The  court 
said  that  if  the  validity  of  the  grant  depended  upon  its 
being  in  conformity  with  the  royal  order  of  1790,  it  could 
not  be  supported ;  but  that  the  grant,  although  it  recited  the 
order,  did  not  profess  to  be  founded  on  it,  but  it  did  profess 
to  be  founded  on  the  motive  of  rewarding  and  encouraging 
the  petitioner  for  having  already  constructed  a  valuable 
mill.  A  recital  of  a  fact  entirely  immaterial,  on  which  the 
grant  did  not  profess  to  be  founded,  was  held,  therefore,  not 
to  vitiate  a  grant  reciting  other  considerations  on  which  it 
did  profess  to  be  founded,  the  matter  which  was  recited 
being   sufficient  to  authorize  it.      The    real    inquiry  was, 
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whether  the  Governor  had  power  to  make  grants  for  such 
considerations  ?  The  court  then  proceeded  to  inquire  into 
the  general  power  of  the  Governor  of  East  Florida  to  make 
grants  of  lands ;  and  upon  the  result  of  this  inquiry  they 
held  that  the  term  "  lawful  authorities,"  in  the  treaty,  desig- 
nated the  Governor  as  certainly  as  if  he  had  been  expressly 
named ;  that  he  was  the  officer  who  was  empowered  by  his 
sovereign  to  make  grants  of  lands  in  that  province,  and  in 
ceding  the  province  to  the  United  States,  his  sovereign  had 
stipulated  that  grants  made  by  him  should  be  as  valid  as  if 
the  province  had  remained  under  his  dominion.  And  in 
proceeding  further  to  determine  whether  the  Governor  had, 
as  was  alleged  in  this  case,  exceeded  his  authority,  by  grant- 
ing a  larger  quantity  of  land  than  he  was  empowered  to 
grant,  and  on  a  consideration  not  warranted  by  law,  the 
court,  referring  to  the  principle  that  the  acts  of  an  officer  to 
whom  a  public  duty  is  assigned  by  his  king,  within  the 
sphere  of  that  duty,  are,  prima  facie,  to  be  taken  to  be 
within  his  power,  laid  down  the  following  very  important 
rules :  that  if  it  be  shown  by  the  person  holding  the  conces- 
sion, that  it  was  made  by  the  officer  authorized  to  grant 
lands,  that  it  was  the  duty  of  this  officer  to  give  a  regular 
account  of  his  official  transactions,  and  that  no  grant  ever 
made  by  the  person  thus  intrusted  had  ever  been  disapproved, 
courts  ought  to  require  very  full  proof  that  he  had  trans- 
cended his  powers  before  they  so  determine.^  The  result  of 
the  inquiry  in  this  case  was,  that  the  power  of  the  Governor 
of  East  Florida  was  not  so  limited  as  to  render  this  grant 
void. 

§  311.  Percheman's  case  had  been  previously  decided 
upon  similar  principles.  A  royal  order  of  the  29th  of 
March,  1815,  had  authorized  grants  by  the  Governor  of  a 
certain  quantity  of  land  to  the  soldiers  of  certain  corps  of 
militia.     Percheman,  an  officer  of  the  militia,  petitioned  the 

•  The  United  States  v.  Clarke,  8  Peters,  436,  44G,  447,  448,  452,  463. 
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Governor  for  a  much  larger  quantity,  two  thousand  acres, 
referring  to  the  royal  order  as  a  recognition  of  his  military 
services,  and  ohtained  the  grant.  It  was  objected  that  the 
Governor  had  exceeded  his  authority ;  but  the  court  held 
that,  as  the  claimant  was  not  one  of  the  persons  to  whom 
the  royal  order  authorized  the  limited  grants,  and  as  his 
military  services  as  an  officer  were  distinctly  recognised  in 
the  royal  order,  and  as  one  entitled  to  the  royal  bounty,  the 
extent  of  Avhich  was  not  fixed,  the  papers  did  not  show  that 
the  Governor  had  exceeded  his  authority  in  granting  two 
thousand  acres,  although  the  petitioner  referred  to  the  royal 
order ;  for  that  was  referred  to  as  showing  the  favorable 
intentions  of  the  crown  towards  the  petitioner,  and  not  as 
ascertaining  limits  applying  to  him,  which  the  Governor 
could  not  transcend.* 

§  312.  There  is,  also,  a  subsequent  case,  where  the  royal 
order  of  October  29th,  1790,  was  referred  to  in  the  grant, 
which  was  for  a  larger  quantity  of  land  than  the  order 
authorized  to  be  granted,  but  the  petition  and  the  grant  both 
contained  recitals  showing  that  the  grant  was  asked  for  and 
obtained  upon  particular  services,  and  that  the  petitioner 
was  not  one  of  the  class  of  persons  contemplated  by  the 
royal  order  of  1790  :  the  court  held  that  the  Governor's 
reference  to  the  royal  order  was  immaterial,  and  that  the 
grant  was  valid  under  the  Governor's  general  authority.'^ 

'  The  United  States  v.  Percheman,  7  Peters,  51,  94. 

*  The  United  States  v.  Hodman,  15  Peters,  130,  137.  Upon  this  point 
the  court  said :  "  The  second  objection  is,  that  if  it  be  proved  or  ad- 
mitted that  the  grant  was  made,  still  it  is  void,  because  it  is  not  in 
conformity  to  the  royal  order  of  the  29th  October,  1790,  by  virtue  of 
which  it  declared  the  concession  was  made.  That  royal  order  will 
be  found  in  2  White's  New  Rec.  505. 

"  It  is  contended,  that  under  the  order  grants  can  only  be  made  to 
foreigners,  and  that  the  number  of  acres  granted  must  be  in  proportion 
to  workers.  The  argument  is,  professing  to  be  made  under  the  royal 
order,  if  the  grant  is  not  in  accordance  with  it,  it  is  void,  and  the  United 
States  V.  Clarke,  8  Peters,  448,  is  cited  to  sustain  the  objection.     The 
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§  313.  The  case  of  Delespine  was  decided  in  conformity 
•with  Percheman's  case.      It  was  a  case  where  the  grant 

authority  has  been  mistaken.  The  court  do  say  in  that  case,  'If  the 
validity  of  the  grant  depends  upon  its  being  in  conformity  with  the 
royal  order  of  1790,  it  cannot  be  supported.'  But  it  immediately  pro- 
ceeds to  show,  though  the  royal  order  is  recited  in  the  grant,  that  it  was 
in  fact  founded  upon  a  meritorious  consideration  of  the  petitioner  having 
constructed  a  machine  of  great  value  for  sawing  lumber.  The  court 
say,  '  We  cannot  think  the  recital  of  a  fact,  entirely  immaterial,  on  which 
fact  the  grant  does  not  pi'ofess  to  be  founded,  can  release  an  instrument 
making  other  considerations,  on  which  it  does  profess  to  be  founded,  if 
the  matter,  as  recited,  be  sufficient  to  authorize  it.  Without  attempt- 
ing to  assign  motives  for  the  recital  of  that  order,  we  are  of  opinion 
that  in  this  case  the  recital  is  quite  immaterial,  and  does  not  affect  the 
instrument.  The  real  question  is,  whether  Governor  Coppcnger  had 
power  to  make  it  ?'  And  so  it  must  be  said  that  the  recital  of  the  royal 
order  in  this  case  is  quite  immaterial.  The  petitioner  for  the  grant  asks 
for  it,  reciting  services  and  fidelity  to  the  government  in  time  of  a 
rebellion,  his  imprisonment  and  loss  of  property  to  a  great  amount  in 
consequence  of  it,  'all  of  which,'  he  says,  'are  well  known  to  your 
excellency.'  In  consideration  of  which  he  further  states,  that  to  repair 
his  losses  he  intends  to  invest  his  means  in  the  erection  of  a  water  saw- 
mill, and  then  asks  his  excellency,  in  consideration  of  his  merits,  and 
other  circumstances  in  his  favor,  to  grant  him,  in  absolute  property,  a 
square  of  five  miles,  in  the  place  designated  in  his  petition.  The 
Governor's  decree,  upon  that  petition,  first  recites  the  merits  and  services 
of  the  petitioner,  which,  he  says,  are  well  known  to  him,  and  then  says, 
in  conformity  with  the  royal  order  of  October,  1790,  he  grants  him,  in 
absolute  property,  the  square  of  five  miles.  Now  if  it  be  the  fact  that 
the  Governor  had  the  power  to  make  a  larger  grant  than  the  quantity 
recited  in  the  royal  order,  which  was  applicable  to  a  particular  class  of 
persons,  foreigners,  it  will  not  be  contended,  because  he  says,  'in  con- 
formity to  the  royal  order,'  that  those  words  shall  control  a  larger  grant 
made  to  one  who  was  not  a  foreigner,  but  a  subject  of  his  Catholic 
Majesty,  particularly  when  it  is  stated,  the  considerations  of  the  grant 
are  the  merits  and  losses  of  the  grantee.  That  the  Governor  had  the 
power  to  make  the  larger  grant  cannot  be  denied.  It  is  to  be  found  in 
the  laws  of  the  Indies,  in  the  various  regulations  under  which  they 
granted  lands  in  Florida  for  more  than  forty  years,  sanctioned  by  the 
King  of  Spain  and  the  authorities  representing  him  in  Cuba,  the 
Floridas,  and  Louisiana.  The  power  ,of  the  Governor  in  this  respect 
has  been  frequently  affirmed  by  the  decisions  of  this  court,  in  cases 
growing  out  of  claims  to  land  under  the  eighth  article  of  the  treaty  with 
Spain." 
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recited  in  the  same  Avay  the  royal  order  of  March  29th, 
1815,  Avhich  limited  grants  to  one  hundred  acres,  and  to 
persons  of  a  particular  regiment.  But  the  general  power  of 
the  Governor  to  make  a  larger  grant  of  land  was  not 
thought  to  be  restrained  in  making  a  grant  to  one  who  was 
not  of  the  regiment  designated  in  the  order,  when  the 
papers  show  that  it  was  made  in  consideration  of  services, 
and  also  of  the  surrender  of  another  grant  previously  made 
for  services.^ 

§  314.  But  where  the  grant  or  concession  is  made  by  a 

'  The  United  States  v.  Delespine,  15  Peters,  226,  231.  In  this  case, 
the  court  said :  "  The  second  objection  is,  that  if  the  grant  is  proved  it 
is  not  in  conformity  to  the  royal  order  of  the  29th  March,  1815,  by  virtue 
of  which  it  is  declared  the  grant  was  made. 

"  That  royal  order  has  been  under  the  consideration  of  this  court  in 
Percheman's  case,  7  Peters,  9G.  In  that  case,  it  will  be  seen,  that  the 
petitioner  refers  in  his  memorial  to  the  order  of  the  29th  March,  1815, 
and  that  the  Governor,  in  the  grant  for  the  land,  says,  '  In  consideration 
of  the  provisions  of  the  royal  ordei',  under  date  of  29th  March  last, 
which  is  refeiTed  to,  I  do  grant  to  him  in  absolute  property,'  &c.  But 
the  court  (referring  to  certificates  which  were  annexed  to  the  memorial 
for  the  grant,  which  the  grant  refers  to  as  certificates  annexed)  said, 
*  Military  service  is  the  foundation  of  the  grant,  and  the  royal  order  is 
referred  to  only  as  showing  that  the  favorable  attention  of  the  king  had 
been  directed  to  the  petitioner.'  7  Peters,  9G.  The  court  sustained  the 
grant  in  that  case,  notwithstanding  it  was  said  to  have  been  made  in 
consideration  of  the  royal  order  of  1815,  which  limits  grants  to  one  hun- 
dred acres,  and  to  persons  of  a  particular  regiment.  The  power  in  the 
Governor  to  make  a  larger  grant  of  land  was  not  thought  to  be  restrained 
in  making  a  grant  to  one  who  was  not  of  the  regiment  designated  in  the 
order,  and  who  applied  for  it  on  the  ground  of  services. 

"The  reasoning  in  that  decision  cannot  be  mistaken.  It  applies 
with  full  force  to  the  grant  now  under  consideration,  the  decree  of 
the  Governor  being  alike  in  both  cases.  But  this  has  an  additional 
consideration  recited  in  the  memorial.  The  surrender  of  another 
grant  previously  made  for  services,  recognised  by  the  Governor  in  his 
acceptance  of  the  retrocession  offered  by  the  memorialist.  This  is  a 
grant  in  absolute  property.  Though  it  recites  the  order  of  the  29th 
March,  1815,  the  inducements  for  making  it  are  considerations,  which 
plainly  show  it  was  not  intended  by  the  Governor  to  be  restrained  to  the 
number  of  acres  limited  Ijy  that  order."' 
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public  officer  or  a  board  having  no  original  authority  to 
grant  the  public  domain,  but  in  pursuance  of  a  testimonial 
issued  by  those  in  whom  the  authority  to  make  grants  was 
vested  for  the  time  being,  and  under  directions  "  to  despatch 
the  corresponding  title,"  to  the  lands  mentioned  in  the  testi- 
monial, a  departure  from  the  testimonial  and  a  location  of 
the  grant  in  a  different  place,  will  vitiate  the  grant,  since  it 
is  a  new  and  independent  grant  which  the  tribunal  directed 
"to  despatch  the  title"  was  not  authorized  to  make.  This 
was  determined  in  the  case  of  The  United  States  v.  Deles- 
pine,  16  Peters,  319,  329.  The  facts  in  this  case,  which 
were  peculiar,  will  appear  from  the  following  extract  from 
the  opinion  of  the  court : 

"  It  is  insisted  that  the  evidence  in  the  cause  is  insufficient 
to  prove  that  the  alleged  grant  or  concession  was  ever  made. 

"  It  appears  that  on  the  28th  day  of  May,  1813,  Arram- 
bide  applied  to  the  Provincial  Deputation  at  Havana  for  two 
leagues  of  land  to  each  point  of  the  compass,  making  ninety- 
two  thousand  one  hundred  and  sixty  acres ;  that  on  the  4th 
of  December,  1813,  the  Deputation  stated  to  the  Council  of 
St.  Augustine  that  it  granted  the  land  to  Arrambide,  and 
referred  the  grantee  to  the  Council  to  expedite  to  him  the 
title. 

"  The  ordinary  mode  of  granting  lands  in  Florida  had 
been  directly,  either  by  the  Captain-General  of  Cuba  or  the 
Governor  of  Florida  ;  but  owing  to  a  recent  call  of  the  Cortes 
in  Spain,  and  a  reorganization  of  the  Spanish  government, 
existing  at  the  date  of  the  concession;  and  which  state  of 
things  lasted  only  for  a  short  time,  the  mode  of  proceeding, 
in  regard  to  granting  the  public  domain,  was  changed,  and 
the  powers  vested  in  the  tribunals  known  as  '  the  Provincial 
Deputations.'  This  appears  by  the  royal  order  of  the  4th 
of  January,  1813,  found  in  the  United  States'  Land  Laws, 
Appendix  1006.  It  was  made  the  duty  of  the  Provincial 
Deputations  to  devise  the  most  convenient  means  of  making 
grants,  and  through  the  Secretaries  of  State  to  report  the 
same  to  the  Cortes  for  their  recognition  and  adoption.     The 
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Deputation  at  Havana  assumed  the  power  to  grant ;  and 
nothing  appearing  to  the  contrary  of  the  existence  of  the 
power  in  that  bodj,  and  the  concession  made  at  Havana  not 
being  opposed  to  the  royal  order  of  January,  1813,  and  there 
being  no  occasion  in  this  case  to  inquire  into  the  power  of 
the  Provincial  Deputation,  we  have  treated  the  testimonial 
as  emanating  from  the  proper  authority,  leaving  the  point 
open  to  future  inquiry,  should  an  occasion  call  for  it,  and 
positively  require  us  to  decide  whether  the  Deputation  had 
the  power  assumed.  It  was  necessary  to  state  thus  much  of 
the  case,  and  of  the  then  state  of  the  Spanish  tribunals  and 
history,  preparatory  to  discussing  the  effect  of  the  proofs 
intended  to  establish  that  the  grant  had  in  fact  been  made. 

"Jose  Leal,  representing  himself  as  a  notary  at  Havana, 
certifies  that  on  the  13th  of  January,  1814,  he  had  recorded 
the  original  memorial  of  Arrambide,  and  the  documents  ac- 
companying the  same,  with  the  testimonial  and  concession, 
a  record  of  which  he  testified  in  presence  of  two  witnesses. 
This  record  purports  to  have  been  made  pursuant  to  the 
order  of  the  Captain-General,  on  the  petition  of  Arrambide. 

"  Thus  authenticated,  the  testimonial  of  the  grant  appeai-s 
to  have  been  presented  to  the  Council  of  East  Florida ;  but 
none  of  the  accompanying  documents,  so  far  as  can  be  seen, 
or  inferred  from  the  record  before  us,  were  presented. 

"  On  the  1st  day  of  February,  1814,  the  Council  acted 
upon  the  testimonial,  but  granted  lands  at  a  different  place 
from  the  one  therein  expressed. 

"  On  the  3d  of  June,  1815,  Entralgo,  the  Secretary,  says, 
'  This  is  a  copy.'  And  on  the  Gth  of  June  following,  Ygninzz 
and  Lopez,  styling  themselves  Royal  Collector  and  Treasurer, 
certify  to  the  official  character  of  Entralgo. 

"  How  far  the  forms  of  these  certificates  could  have  been 
called  in  question  in  the  Superior  Court  it  is  difficult  to  say. 
No  objection,  however,  on  the  hearing  in  that  court,  was 
made  to  the  introduction  of  the  testimonial  given  the  inte- 
rested party  at  Havana,  nor  to  the  i-csolution  taken  thereon 
by  the  Council  of  St.  Augustine,  and  we,  therefore,  do  not 
feel  ourselves  justified  in  rejecting   them  on  this  appeal. 
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because  of  the  informality  in  the  evidence  adduced  to  the 
court  below  of  their  existence  in  the  public  archives  of 
Florida.  The  claim  had  been  presented  to  the  American 
Commissioners  years  before  without  objection  to  the  exist- 
ence of  the  title  by  the  Board,  so  far  as  we  are  informed. 
But  we  chiefly  rely  on  this,  that  from  the  nature  and  great 
extent  of  the  claim,  if  such  an  objection  had  been  well 
founded  or  even  suspected,  it  is  fair  to  presume  the  counsel 
for  the  government  of  the  United  States  would  have  inter- 
posed and  demanded  of  the  Superior  Court,  on  the  hearing, 
the  rejection  of  the  claim,  on  the  ground  that  the  evidence 
did  not  establish  its  existence. 

"From  anything  that  appears  to  the  contrary,  the  originals 
of  the  proceeding  had  before  the  Council  of  St.  Augustine, 
in  1814,  may  have  been  before  the  court,  and  admitted  in 
evidence  without  objection.  Furthermore,  the  authenticity 
of  the  testimonial  made  in  Arrambide's  behalf,  at  Havana, 
was  sanctioned  by  the  Council  of  St.  Augustine  in  March, 
1814 ;  that  was  the  tribunal  to  judge  of  its  character  as  evi- 
dence, and  having  been  treated  as  an  existing  and  authentic 
act,  this  court  cannot  with  any  propriety,  at  this  day,  hold 
otherwise,  especially  as  not  the  slightest  suspicion  attaches 
to  the  authenticity  of  the  title  papers,  such  as  they  are  found 
on  the  record. 

"  3.  Having  disposed  of  the  exceptions  taken  to  the  exist- 
ence of  the  title,  we  will  next  inquire  what  the  effect  of  the 
testimony  was.  We  will  take  for  granted  that  the  papers  on 
their  face,  considered  in  connexion  with  the  royal  order  of 
January  4th,  1813,  sufficiently  establish  the  fact,  that  the 
power  to  grant,  at  the  particular  time  when  the  grant  was 
made,  was  in  the  Provincial  Deputation  at  Havana,  and  not 
in  the  Council  of  the  City  of  St.  Augustine.  The  Council 
had  imposed  on  it  the  duty  'to  despatch  the  corresponding 
title'  to  the  lands  granted  by  the  Deputation.  And  to  this 
end,  and  with  this  request  by  the  petition  of  Arrambide,  was 
the  testimonial  laid  before  the  Council  in  the  present  in- 
stance. 
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"  After  the  title  in  form  was  despatched,  the  proceedings 
were  to  bo  returned  to  the  Provincial  Deputation,  conforming 
in  this  respect  to  the  12th  and  17th  articles  of  the  royal 
order.  The  resolution  of  the  Council  must,  therefore,  found 
itself  on  the  testimonial.  The  Provincial  Deputation  stated 
to  the  Council  '  that  they  granted,  in  property,  to  Arrambide, 
two  leagues  square  to  each  point  of  the  compass,  of  the  lands 
he  may  choose,  from  the  mouth  of  New  llivcr,  which  dis- 
charges itself  on  the  coast  of  East  Florida,  and  through  Puerto 
Largo,  on  the  south  part,  following  the  same  course  to  the 
sea-shore,  conforming  as  near  as  possible  to  the  said  decree.' 
New  River,  and  the  inlet  through  which  it  passes  into  the 
ocean,  are  well  known  in  the  geography  of  East  Florida, 
lying  north  of  the  twenty-sixth  degree  of  latitude,  on  the 
eastern  coast.  Fort  Lauderdale  being  now  established  at  the 
mouth  of  that  river. 

"From  the  mouth  of  this  river  the  interested  party  was 
authorized  to  choose  the  land,  and  we  apprehend  it  was  to 
be  taken  on  the  south  part  of  the  river,  and  was  certainly  to 
lie  partly  on  the  ocean. 

"  On  the  1st  of  February,  1814,  Arrambide,  by  his  peti- 
tion, dated  at  Havana,  solicited  the  Council  of  the  City  of 
St.  Augustine,  to  expedite  to  him  the  title  in  conformity  to 
the  grant  of  the  4th  of  December,  1813,  in  the  territory  of 
the  province  of  East  Florida,  and  on  the  south  part  thereof. 
'The  testimonial  leaving,'  says  he,  'to  my  choice,  the  place 
where  I  should  settle  myself,  and  desiring  to  possess  two 
leagues  to  the  mouth  of  the  River  Miamirs,  which  is  at  the 
northwest  side  of  Largo  Byseayno,  I  pray  your  Honors  to 
be  pleased  to  expedite  to  me  the  corresponding  title  of 
property  for  the  two  leagues  of  land  to  each  point  of  the 
compass,  agreeably  to  this  situation,  reserving  to  myself  to 
produce  the  plat  of  the  said  lands,  as  soon  as  I  find  myself 
prepared  to  take  it  out,  to  commence  the  establishment  which 
I  am  to  effect.'  The  Miamirs  is  a  river  also  well  known  in 
the  geography  of  East  Florida,  and  lies  about  one  degree  of 
latitude  soutli  of  the  New  River,  and  at  the  mouth  of  which 
is  now  Fort  Dallas. 
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"  The  grant  made  at  Havana  was  '"svith  the  object  of  esta- 
blishing on  it  mills  for  sawing  timber ;'  such  was  the  repre- 
sentation made  by  Arrambide  to  the  Deputation  as  we  are 
bound  to  infer  from  the  papers  adduced,  although  the  repre- 
sentation does  not  appear  in  the  record. 

"No  survey  has  ever  been  made  at  the  mouth  of  New 
River,  nor  could  any  be  made  unless  ordered  by  the  Council 
of  St.  Augustine,  nor  has  the  proposed  establishment  been 
made  at  that  or  any  other  place. 

"  On  applying  to  the  local  Council  of  East  Florida,  Arram- 
bide abandoned  his  first  location,  and  claimed  to  select 
another  in  the  neighborhood  of  a  river  lying  sixty  or  seventy 
miles  further  south.  Of  the  abandonment  there  can  be  no 
doubt.  No  claim  is  set  up  in  the  petition  for  the  land  at 
the  mouth  of  New  River  as  granted  by  the  Provincial  Depu- 
tation. 

"  To  the  grant  at  Havana,  the  rule  applies  which  was  laid 
down  by  Saavedra,  at  the  command  of  Governor  Coppinger, 
in  answer  to  the  inquiries  of  the  agent  of  the  Duke  of  Alle- 
gon,  and  recited  in  the  case  of  the  United  States  v.  Clark, 
8  Peters,  461,  that  'the  assignments  of  extensive  portions  of 
territory,  which  have  been  made  for  the  establishment  of 
factories  to  persons  who  did  not  then  comply,  nor  have  since 
presented  themselves  to  establish  their  mechanical  works, 
ought  also  to  be  considered  without  any  right  or  value,  and 
said  lands  perfectly  free,  that  they  may  revert  into  the  class 
of  public  lands.'  The  opinion  and  report,  from  which  the 
foregoing  is  an  extract,  was  recognised  as  authority  by  this 
court  in  the  case  of  the  United  States  v.  Wiggins,  14  Peters, 
351,  and  we  imagine  its  accuracy  is  indisputable.  We 
therefore  think  from  the  facts  presented  by  the  record,  as 
also  by  the  laws  of  Spain,  the  grant  made  at  the  mouth  of 
New  River,  by  the  Provincial  Deputation,  imposed  no  obli- 
gation on  the  government  of  Spain  at  the  date  of  the  treaty 
of  1819,  to  confirm  the  title  to  Arrambide,  and  that  none 
rests  on  the  government  of  the  United  States  as  the  succes- 
sors to  the  rights  and  obligations  of  Spain." 
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"4.  Did  the  concession  made  by  the  Council  of  St.  Augus- 
tine confer  any  title  ?  It  was  professedly  made  in  conformity 
to  the  authority  of  the  testimonial  and  decree  of  the  Provin- 
cial Deputation  of  Cuba,  and  could  only  be  intended  to  ex- 
pedite the  former  title.  The  Council  neither  had,  nor  pro- 
fessed to  have,  in  itself,  the  power  to  make  a  new  and 
independent  grant  to  Arrambide,  thereby  disregarding  the 
commands  of  its  superiors,  and  of  the  laws  and  regulations 
recently  adopted  for  the  government  of  the  provincial  autho- 
rities when  granting  lands.  The  concession  was  therefore 
void  for  want  of  power  in  the  tribunal  that  assumed  to 
make  it. 

"This  court  say,  in  the  case  of  the  United  States  v.  Clarke, 
8  Peters,  454,  455,  that  the  royal  order  of  the  4th  of  January, 
1813,  founded  on  the  decree  of  the  Cortes,  seems  to  have 
been  repealed  on  the  22d  of  August,  1814.  That  it  was 
annulled  by  the  King  about  that  time  there  can  be  no  doubt, 
and  it  may  be  the  title  of  Arrambide  would  not  have  been 
recognised  by  Spain  after  the  repeal.  So  it  may  have  been 
impossible  for  him  to  make  the  survey  or  return  the  proceed- 
ings to  the  Deputation  of  Havana  according  to  any  known 
law  after  the  repeal ;  that  he  had  no  time  to  do  so  between 
the  22d  of  March,  1814,  when  the  Council  made  the  conces- 
sion, and  the  22d  of  August  of  that  year,  when  the  repeal 
took  place,  may  be  safely  assumed ;  yet  with  the  very  slight 
information  we  have  on  this  subject,  and  of  those  times  in 
the  history  of  Spain,  it  has  been  deemed  proper  not  to  insti- 
tute an  inquiry  into  the  effect  of  the  repeal  of  the  royal  order 
of  1813. 

"  The  decree  below  is  for  a  s({uare  of  land  of  twelve  Eng- 
lish miles,  the  centre  of  the  tract  to  be  two  leagues  from  the 
sea-coast,  the  lines  of  the  survey  to  be  to  the  cardinal  points 
of  the  compass. 

"The  petition  of  Arrambide  askeil  of  the  Council  of  East 
Florida  two  leagues  to  each  point  of  the  compass,  '  to  the 
north  of  the  River  Miamirs.'  That  the  land  was  to  have 
been  selected  in  the  neighborhood  of  some  part  of  the  river, 
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and  north  of  it,  is  sufficiently  plain  ;  but  whether  near  the 
ocean,  or  near  what  other  part  of  the  river,  does  not  appear, 
and  for  an  obvious  reason  the  grantee  reserved  to  himself 
'  the  right  to  produce  the  plat  of  the  said  lands,  as  soon  as 
he  found  himself  prepared  to  take  it  out,  and  to  commence 
the  establishment  he  was  to  effect.'  This  was  never  done, 
and  no  particular  lands  could  have  been  decreed  to  Arram- 
bide  had  the  Council  of  St.  Augustine  possessed  the  power 
to  grant.  The  doctrine  on  this  subject  is  stated  in  several 
cases  decided  at  the  present  term,  and  which  need  not  be 
repeated.  It  was  not  possible  for  the  Superior  Court  to 
locate  any  land,  as  no  particular  spot  was  granted :  lands  not 
previously  granted  were  by  the  treaty  vested  in  the  United 
States  as  part  of  the  public  domain ;  the  public  domain  can- 
not be  granted  by  the  courts ;  this  the  decree  below  attempted 
to  effect ;  and  on  this  ground,  was  there  no  other  objection 
to  the  decree,  it  should  be  reversed,  which  is  ordered,  and 
that  the  petition  be  dismissed." 

§  315.  The  authority  of  the  Governors  of  Florida  to  grant 
lands  of  the  crown  extended  to  all  the  public  domain  of  the 
crown  within  the  limits  of  the  province.  A  question  has 
been  made,  however,  whether  this  authority  extended  to 
lands  Avhich  were  in  the  occupation  of  the  Indians  at  the 
time  of  the  grant.  This  point  was  first  presented  in  the 
case  of  Arredondo,  in  which  the  lands  granted  were  within 
the  Indian  boundary,  the  centre  of  the  grant  being  an  Indian 
town.  But  it  appeared  in  that  case  that  there  had  been  a 
proceeding,  known  to  the  Spanish  colonial  laws,  in  the  nature 
of  an  inquest  of  office  at  the  common  law,  by  which  the 
lands  in  question  had  been  declared  to  be  annexed  to  the 
royal  domain  by  the  abandonment  of  the  Indians,  and  that 
the  grant  had  been  made  subject  to  the  Indian  right  of 
occupancy,  if  they  should  return.  The  court  held  that, 
the  effect  of  this  proceeding,  according  to  the  Spanish  law, 
was,  that  if  the  abandonment  was  voluntary,  the  dominion  of 
the  crown  over  the  land  was  perfect ;  but  that  if  the  Indians 
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tad  been  driven  away  by  force,  they  had  a  riglit  to  return 
for  the  purpose  of  occupancy.  As  the  abandonment  had 
been  found  by  a  judicial  proceeding,  it  was  regarded  as  res 
adjudicata,  and  the  title  of  the  grantee  of  the  crown  was 
confirmed.^  This,  however,  did  not  determine  the  question 
of  the  authority  of  the  crown  to  grant  lands  still  in  the  occu- 
pation of  the  Indians,  and  whore  the  Indian  title  had  not 
been  extinguished. 

§  316.  Mitchell's  case,  which  was  the  next  in  order  of 
time,  was  the  case  of  an  original  grant  made  by  the  Creek 
and  Seminole  Indians  in  East  Florida,  of  lands  which  had 
not  reverted  or  been  ceded  to  the  crown.  Before  the  cession 
of  the  rioridas  to  the  United  States,  treaties  made  with 
,  these  Indians  by  Spain  and  by  Great  Britain  had  guaranteed 
to  them  not  only  the  right  of  possession  of  their  lands,  but 
the  right  of  alienation  of  that  possession,  subject  to  the  rati- 
fication and  confirmation  of  the  crown.  These  treaties  were 
held  to  be  obligatory  upon  the  United  States ;  and  as  the 
Indian  grant  had  been  confirmed  by  the  Spanish  authorities, 
it  was  held  to  have  conveyed  a  complete  title.^  But  the 
broad  question  of  the  validity  of  an  original  grant,  by  the 
governor,  of  lands  within  the  Indian  boundary,  Avhich  had 
not  by  any  oflBcial  act  been  decreed  to  form  a  part  of  the 
royal  domain,  w^as  not  touched  by  this  case.  It  was  con- 
sidered that  the  sale  by  the  Indians  transferred  the  kind  of 
right  which  they  possessed,  that  is,  the  perpetual  right  of 
occupancy,  and  that  the  ratification  of  the  sale  by  the 
governor  must  be  regarded  as  a  relinrjuishment  of  the  title 
of  the  crown  to  the  purchaser,  or  the  ultimate  fee. 

§  316  a.  But  the  nature  of  the  title  of  the  crown  and  the 
authority  of  its  oflicers  over  lands  in  the  possession  of  the  In- 
dians were  settled  by  the  subsequent  case  of  Fernandez.  It 
does  not  appear,   expressly,  from  the  report  of  this  case, 

'  The  United  States  v.  Arredondo,  6  Peters,  747. 
*  Mitclicll  V.  The  United  States,  9  Peters,  711. 
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•whether  the  lands  in  question  were  or  were  not  affected  by  the 
Indian  treaties.  But,  as  they  lay  in  East  Florida,  it  is  to  be 
presumed  that  the  Indian  title  was  the  same  as  in  the  preced- 
ing case ;  and  as  the  grant  of  the  governor  embraced  lands 
within  the  Indian  boundary,  it  operated  upon  lands  of  which 
the  Indians  had  the  right  of  occupancy.  To  this  case,  the 
court  applied  the  doctrine  which  had  been  settled  with  great 
consideration  in  the  case  of  Johnson  v.  Macintosh,  in  relation 
to  the  right,  exercised  by  all  the  European  governments,  of 
granting  lands  in  the  occupation  of  the  Indians.  That  doc- 
trine is,  that  the  principle  recognised  by  all  European  go- 
vernments, from  the  first  settlement  of  America,  gave  the 
ultimate  title  to  the  discoverers,  subject  only  to  the  Indian 
title  of  occupancy,  which  title  the  discoverers  possessed  the 
exclusive  right  of  acquiring.^  So  that  a  title  derived  ex- 
clusively from  the  Indians,  without  the  sanction  of  govern- 
ment, is  invalid ;  and  a  title  derived  from  the  government  is 
subject  to  the  Indian  title  of  occupancy,  which  can  be  extin- 
guished only  by  the  government,  or  by  its  authority.  In 
Florida,  there  does  not  appear  to  have  been  any  restriction 
on  the  powers  of  the  Spanish  governors  to  make  grants  of 
land,  other  than  those  imposed  on  the  governor  under  Great 
Britain ;  both  made  grants  Avithout  regard  to  the  land  being 
in  possession  of  the  Indians  ;  those  grants  were  valid  to  pass 
the  right  of  the  crown,  subject  to  their  right  of  occupancy; 
when  that  ceased,  either  by  grant  to  individuals,  with  the 
consent  of  the  local  governors,  by  cession  to  the  crown,  or 
the  abandonment  of  the  Indians,  the  title  of  the  grantee 
became  complete.  On  the  general  question,  therefore,  of 
the  validity  of  grants  of  lands  in  East  Florida  in  the  posses- 
sion of  the  Indians,  the  Supreme  Court  declared  that  they 
were  good  to  pass  the  title  of  the  crown ;  the  grant  of  the 
governor  severed  them  from  the  royal  domain,  so  that  they 
became  private  property,  which  was  not  ceded  to  the  United 
States  by  the  treaty  with  Spain.^ 

'  Johnson  v.  Macintosh,  8  Wheaton,  543. 

'  The  United  States  v.  Fernandez,  10  Peters,  303. 
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§  317.  The  grant  itself  having  been  issued  by  the  proper 
authority,  the  next  question  that  arises,  is,  as  to  its  construc- 
tion. This  involves  the  inquiry,  whether  it  Avas  a  grant  in 
absolute  property,  made  for  a  past  consideration,  or  on  a 
condition  precedent,  or  whether  it  was  made  upon  a  condition 
to  be  performed  subsequently.  Grants  in  absolute  property 
were  those  made  in  consideration  of  some  service,  or  other 
merits,  or  losses,  recited  in  the  petition  and  decree  thereon. 
And  it  has  been  held,  that  where  the  party  asked  for  a  grant 
of  land  in  consideration  of  services,  to  be  used  for  the  erec- 
tion of  a  saw-mill,  and  the  grant  was  in  form  in  absolute 
property,  that  the  services  must  be  taken  as  the  considera- 
tion on  which  the  grant  was  made,  and  that  no  condition  Avas 
to  be  implied  from  the  fact  that  the  petitioner  asked  for  land 
for  the  purpose  of  building  a  saw-mill.  In  this  case,  the  court 
observed,  "It  has  been  suggested  that  though  there  was  no 
express  condition  in  the  grant,  one  was  implied  from  the  con- 
sideration in  part  being  the  erection  of  a  saw-mill.  But  we 
cannot  attach  any  condition  to  a  grant  of  absolute  property, 
in  the  whole  quantity.  It  was  exclusively  for  the  governor 
to  judge  of  the  conditions  to  be  imposed  on  his  grant.  He 
appears  to  have  considered  the  services  of  the  appellee  a 
sufficient  consideration,  and  made  the  grant  absolute."* 

§  318.  But  there  were  numerous  cases  where  the  grants 
were  made  upon  conditions ;  and  these  conditions  were  of 
two  kinds,  express  or  implied.  Grants  were  made  upon  an 
implied  condition,  where  there  was  some  general  regulation, 
or  ordinance,  fixing  the  number  of  acres  to  be  granted  for 
each  person  in  the  petitioner's  family,  or  the  time  when 
cultivation  or  occupancy  should  be  commenced,  or  any  other 

■  The  United  States  v.  Segui,  10  Peters,  306.  See,  also,  to  the  same 
point,  The  U.  States  v.  Robinson,  15  Peters,  130,  138;  Same  v.  Uanson, 
16  Peters,  196,  198.  In  this  last  case,  it  was  declared  that  no  special 
ordinance  introduced  conditions  into  mill  grants,  and,  therefore,  the  grant 
in  question  was  to  be  construed  by  its  own  terms.  See  also  for  an  abso- 
lute grant,  The  U.  States  r.  The  Heirs  of  Clarke  and  Atkinson,  16  Peters, 
228. 
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matters  with  -^liicli  the  grantees  of  the  pubhc  lands  were  to 
comply.  In  cases,  therefore,  where  the  concessions  did  not 
expressly  prescribe  conditions  on  these  points,  they  were  to 
he  presumed  to  have  been  made  with  reference  to  the  general 
regulations ;  and  the  provisions  of  those  regulations  consti- 
tuted the  implied  conditions  of  the  grants.  Thus,  in  Wig- 
gins' case,  no  time  was  specified  in  the  concession  for  the 
settlement  upon  the  land,  and  it  was  held  that  the  United 
States  might  take  advantage  of  the  non-performance  of  the 
condition  in  respect  to  settlement  prescribed  by  the  general 
regulation,  and  implied,  therefore,  in  the  grant.*  So,  too,  in 
O'Hara's  case,  where  the  decree  of  concession  granted  to  the 
party  the  lands  solicited  "  until  the  time  when,  in  conformity 
to  the  number  of  workers  he  may  have  to  cultivate  them,  the 
corresponding  number  of  acres  may  be  surveyed  to  him," 
and  that  possession  should  be  taken  in  six  months  from  the 
date  of  the  decree  ;  and  a  month  after  that  date  the  governor 
promulgated  a  general  order  regulating  the  number  of  acres 
to  be  granted  for  each  member  of  a  family ;  and  it  did  not 
appear  that  the  party  had  ever  made  a  settlement :  it  was 
held  that  the  regulation  determined  what  the  governor  in- 
tended to  grant,  and  that  the  right  to  any  particular  number 
of  acres  had  never  become  vested  by  reason  of  the  omission 
of  the  party  to  fix  the  number  by  settling  a  given  number  of 
persons  upon  the  land.^ 

'  The  U.  States  v.  Wiggins,  14  Peters,  334,  349. 

*  O'Hara  v.  The  U.  States,  15  Peters,  275,  281.  In  this  case,  the  court 
said,  "  It  is  a  decree,  then,  not  granting  fifteen  thousand  acres,  as  is  asked 
for,  but  so  much  in  the  place  where  it  is  asked  for,  as  shall  be  surveyed, 
in  conformity  to  the  number  of  workers  he  may  have  to  cultivate  the 
land,  and  as  to  what  the  quantity  should  be,  there  is  no  uncertainty,  for 
we  have  the  regulation  of  Governor  "White,  promulgated  by  him  the 
month  after  the  date  of  the  decree,  which  states  to  each  head  of  a  family 
of  a  new  settler  there  shall  be  granted  fifty  acres  of  land,  and  an  equal 
quantity  to  a  single  person,  widow,  or  widower,  and  to  the  children  of 
slaves  of  sixteen  years  of  age,  twenty-five  acres  each.  This  regulation, 
then,  determines,  in  that  respect,  what  the  governor  intended  to  grant, 
and  the  conclusion  that  the  grant  was  to  be  in  conformity  with  the  regula- 
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§  319,  As  to  the  express  conditions  introduced  into  these 
grants,  they  were  sometimes  precedent,  and  sometimes  subse- 

tion,  cannot  be  shaken  by  the  suggestion  that  the  decree  was  made  before 
the  date  of  the  regulation,  as  it  might  be,  if  the  grant  had  been  for  fifteen 
thousand  acres  in  terms.  There  is  no  grant  for  any  quantity.  When  it  is 
found  that  the  decree  is  restrained  to  a  right  to  be  determined  by  the  num- 
ber of  workers  which  the  memorialist  shall  have,  that  the  governor  had 
the  power  to  make  a  grant  with  such  a  restriction,  and  that  so  shortly 
after  the  decree  was  made,  as  the  following  month,  he  promulgated  a 
general  rule  for  grants  to  new  settlers,  the  inference  is  good,  until  it  is 
contradicted  by  some  other  fact,  or  other  regulation  applying  to  new 
settlers,  that  the  memorialist  was  to  take  under  the  decree  in  his  favor, 
as  contemporary  new  settlers  would  have  to  take.  The  memorialist  never 
made  a  settlement.  The  witness,  Marion,  says  he  did  attempt  a  settle- 
ment ;  that  a  house  was  built ;  and  that  O'Hara  informed  him  he  had 
employed  a  carpenter  to  build  it ;  but  the  memorialist  never  took  his 
family  ncr  negroes  to  the  land.  The  construction  of  a  house  was  no 
compliance  with  the  condition  of  the  grant.  That  act  itself  could  not, 
under  the  regulation,  give  a  right  to  any  number  of  acres.  The  right 
vested  upon  the  persons,  black  and  white,  who  might  be  carried  to  make 
a  settlement.  The  house  is  good  evidence  of  an  intention  to  settle  with 
persons  ;  but  if  the  evidence  discloses  the  fact  that  no  persons  or  workers 
were  ever  taken  to  it ;  that  cultivation  was  not  begun,  the  inference  is 
made  the  stronger,  that  the  rights  of  the  memorialist  under  the  decree 
were  abandoned. 

"  The  record  discloses  an  attempt  by  the  memorialist  immediately  after 
the  decree  of  the  governor,  to  get  negroes  from  Jamaica  for  a  settlement; 
and  that  the  vessel  in  which  they  were  embarked  was  taken  into  Savannah 
and  libelled  in  Admiralty  ;  but  the  proceedings  in  Admiralty  do  not  show 
that  the  memorialist  was  deprived  ultimately  of  the  negroes ;  and  if  he 
was  not,  and  the  negroes  were  restored,  no  cause  is  shown  why  they  were 
not  taken  to  Florida.  But  if  they  were  not  restored,  it  will  scarcely  be 
contended  that  an  unfortunate  attempt  to  carry  negroes  to  take  posses- 
sion of  the  land,  fulfils  the  intention  of  the  grant,  the  quantity  of  which 
is  to  depend  upon  the  number  of  workers  actually  employed  in  cultiva- 
tion. But  there  was  not  only  a  failure  to  settle  in  this  case,  there  was  an 
actual  abandonment.  We  hear  nothing  of  the  memorialist,  or  of  any  at- 
tempt to  settle  the  land  from  the  spring  of  1804  until  1819.  There  never 
was  a  survey  of  any  land  by  authority,  though  one  is  alluded  to,  until 
March,  1819  ;  and  that  was  made  without  the  order  of  the  Spanish  autho- 
rities in  Florida.  Indeed,  it  was  done  against  authority,  for  we  find 
from  the  testimony  in  the  cause,  that  O'Hara  petitioned  Governor  Cop- 
pinger  on  the  20th  April,  1819,  within  a  few  months  of  sixteen  years 
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quent ;  and  whether  one  or  the  other,  has  often  been  a  matter 
of  construction.  Thus,  in  Arredondo's  case,  an  absolute 
grant  "was  made,  with  the  condition  that  the  petitioners 
should  "  establish  thereon  two  hundred  families,  which  ought 
to  be  Spanish,  with  all  the  requisites  which  are  provided  for, 
and  others  which  will  be  provided  by  this  superintendencj, 
in  virtue  of  the  said  royal  order ;  the  said  establishment  to 
begin  to  be  carried  into  effect  in  the  term  of  three  years,  at 
farthest,  without  which  this  grant  will  be  null  and  void." 
The  establishment  contemplated  was  commenced  within  the 
time  required,  but  the  performance  of  the  condition  of  settling 
two  hundred  Spanish  families  upon  the  land  became  impos- 
sible, by  reason  of  the  cession  of  Florida  to  the  United  States. 
It  was  held  that  this  was  a  condition  subsequent,  and  that  as 
the  party  had  complied  as  far  as  was  in  his  power,  and  a  full 
compliance  had  become  impossible  by  the  act  of  the  grantor, 
the  cy  pres  doctrine  of  a  court  of  equity  was  to  be  applied 
to  save  a  forfeiture,  the  grant  itself  being  a  full  property  in 
fee,  and  carrying  an  interest  which  could  only  be  divested 
by  a  breach  or  non-performance  of  the  conditions.^     But 

after  Governor  White's  decree  had  been  given  upon  his  memorial,  for  an 
order  of  survey  upon  the  decree,  and  that  it  was  refused.  We  have,  then, 
in  this  fact  a  denial  of  the  memorialist's  right  to  the  land  by  a  Governor 
of  Florida.  There  can  be  no  doubt  it  was  looked  upon  by  Governor 
Coppinger  as  abandoned,  and  that  the  right  to  the  same  was  lost  under 
the  9th  article  of  Governor  White's  regulations,already  spoken  of  as  con- 
temporary with  the  decree  upon  the  memorial  of  O'Hara,  2  White's  New 
Rec.  278.  It  is  not  necessary  for  us  to  speak  of  a  subsequent  attempt  by 
O'Hara  to  introduce  negroes  into  Florida  in  1819,  and  its  failure.  This 
right  to  the  land  originally  asked  for  had  ceased ;  he  could  make  no  claim 
under  the  decree  of  September,  1803  ;  and  a  revival  of  the  old  grant  by 
the  Spanish  authorities  would  have  been  substantially  a  violation  of  the 
treaty  with  Spain  which  only  confirms  grants  made  before  the  24th 
January,  1818." 

*  The  U.  States  v.  Arredondo,  6  Peters,  691,  745.  Upon  this  point, 
the  court  said:  "We  now  consider  the  conditions  on  which  the  grants 
were  made.  According  to  the  rules  and  the  law  by  which  we  are  directed 
to  decide  this  case  there  can  be  no  doubt  that  they  are  subsequent,  the 
grant  is  in  full  property  in  fee,  an  interest  vested  on  its  execution  which 
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■where  the  grant  was  on  tlic  condition  precedent,  that  the 
grantee  build  a  mill  within  the  period  fixed  in  the  grant,  and 

could  only  be  divested  by  the  breach  or  non-performance  of  the  conditions, 
which  were,  that  the  grantees  should  establish  on  the  lands  two  hundred 
Spanish  families,  together  with  the  requisites  pointed  out,  and  which 
shall  be  pointed  out  by  the  superintendency,  and  begin  the  establishment 
within  three  years  of  the  date  of  the  grant.  No  time  was  fixed  for  the 
completion  of  the  establishment,  and  no  new  requisites  or  conditions  ap- 
pear to  have  been  imposed.  From  the  evidence  returned  with  the  record, 
we  are  abundantly  satisfied  that  the  establishment  was  commenced  within 
the  time  required  (which  appears  to  have  been  extended  for  one  year 
beyond  that  limited  by  the  grant),  and  in  a  manner  which,  considering 
the  situation  of  that  country,  as  appears  by  the  evidence,  we  must  con- 
sider as  a  performance  with  that  part  of  the  condition.  Great  allowance 
must  be  made,  not  only  from  the  distracted  state  and  prevalent  confusion 
in  the  province  at  the  time  of  the  grant,  but  until  the  time  of  its  occu- 
pation by  the  United  States.  Though  a  court  of  law  must  decide  accord- 
ing to  the  legal  construction  of  the  condition,  and  call  on  the  party  for  a 
strict  performance,  yet  a  court  of  equity,  acting  on  more  liberal  principles, 
will  soften  the  rigor  of  law,  and  though  the  party  cannot  show  a  legal 
compliance  with  the  condition,  if  he  can  do  it  cij  pres  they  will  protect 
and  save  him  from  a  forfeiture:  4  Dall.  203;  2  Fonb.  217,  218,  220; 
1  Vern.  224,  225  ;  2  Vern.  267  and  note.  The  condition  of  settling  two 
hundred  families  on  the  land  has  not  been  complied  with  in  fact ;  the 
question  is,  has  it  been  complied  with  in  law,  or  has  such  matter  been 
presented  to  the  court  as  dispenses  with  the  performance  and  divests  the 
grant  of  that  condition. 

"  It  is  an  acknowledged  rule  of  law  that  if  a  grant  is  made  on  a  con- 
dition subsequent,  and  its  performence  becomes  impossible  by  the  act  of 
the  "rantor,  the  grant  becomes  single.  We  are  not  prepared  to  say  that 
the  condition  of  settling  two  hundred  Spanish  iamilies  in  an  American 
territory  has  been  or  is  possible;  the  condition  was  not  unreasonable  or 
unjust  at  the  time  it  was  imposed  ;  its  performance  would  probably  have 
been  deemed  a  very  fair  and  adequate  consideration  for  the  grant,  had 
Florida  remained  a  Spanish  province.  But  to  exact  its  performance 
after  its  cession  to  the  United  States,  would  be  demanding  the  ^summum 
jW  indeed,  and  enforcing  a  forfeiture  on  principles  which,  if  not  forbid- 
den by  the  common  law,  would  be  utterly  inconsistent  with  its  spirit.  If 
the  case  required  it,  we  might  feel  ourselves,  at  all  events,  justified,  if  not 
compelled  to  declare,  that  the  performance  of  this  condition  had  become 
impossible  by  the  act  of  the  grantors,  the  transfer  of  the  territory,  the  change 
of  government,  manners,  habits,  customs,  laws,  religion,  and  all  the  social 
and  political  relations  of  society  and  of  life.     The  United  States  have  not 


SPECIAL   APPELLATE   JURISDICTION.  447 

the  grantee  had  neither  performed  the  condition,  nor  shown 
sufficient  cause  for  its  non-performance,  it  was  held  that 
there  was  no  ground  for  the  application  of  the  equitable 
principles  which  excuse  the  performance  in  the  whole  or  in 
part.'  So,  too,  where  the  concession  made  it  the  duty  of 
the  party  to  produce  the  plat  and  demarcations  of  the  land 
"  in  proper  time,"  it  was  held  that  the  execution  asd  return 
of  the  survey  to  the  proper  office  was  a  condition  precedent 
to  the  severing  of  the  land  granted  from  the  public  domain.^ 
So,  too,  where  the  memorialist  prayed  for  a  grant,  promising 
to  make  a  settlement  within  a  certain  time,  and  it  did  not 
appear  that  any  other  inducement  led  to  the  concession,  and 
the  settlement  was  not  made  within  the  time  limited,  it  was 
held  that  the  right  was  forfeited  for  non-compliance  with  the 
conditions  of  the  grant.^ 

§  320.  With  respect  to  the  time  within  which  conditions 
contained  in  the  Florida  grants  were  to  be  performed,  it  is 
to  be  observed  that  by  the  8th  article  of  the  treaty  the 
owners  or  holders  of  these  inchoate  grants  were  allowed  the 
same  length  of  time  from  the  date  of  the  treaty,  for  per- 
formance, as  was  limited  in  the  grants.     It  was  determined 

submitted  this  case  to  her  highest  court  of  equity  on  such  grounds  as 
these ;  we  are  not  either  authorized  or  required  by  the  law,  which  has 
devolved  upon  us  the  final  consideration  of  this  case,  to  be  guided  by 
such  rules,  or  governed  by  such  principles,  in  deciding  on  the  validity  of 
the  claimant's  title.  Though  we  should  even  doubt,  if  sitting  as  a  court 
of  common  law,  and  bound  to  adjudicate  this  claim  by  its  rigid  rules,  the 
case  has  not  been  so  submitted.  The  proceeding  is  in  equity.  According 
to  its  established  rules,  our  decree  must  be  in  conformity  with  the  prin- 
ciples of  justice,  which  would,  in  such  a  case  as  this,  not  only  forbid  a 
decree  of  forfeiture,  but  impel  us  to  give  a  final  decree  in  favor  of  the 
title  conferred  by  the  grant." 

'  The  United  States  v.  Kingsley,  12  Peters,  476.  482  ;  Same  v.  Mills' 
Heirs,  Ibid.  215;  Same  v.  Drummond,  13  Peters,  84;  Same  v.  Burgevin, 
Ibid.  85. 

2  The  United  States  v.  Forbes,  15  Peters,  173,  183. 

3  Buycku.  The  U.  States,  15  Peters,  215.  See,  also,  U.  S.  v.  Delespine, 
Ibid.  319. 
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in  Arreiloiulo's  case,  tliat  the  treaty,  as  to  iiulividual  rights, 
"was  to  be  considered  as  dated  at  its  ratification,  Avhicli  Avas 
on  the  24th  of  October,  1820.^  Where  a  concession  Avas 
made  on  the  2d  of  August,  1816,  on  condition  that  until  the 
establislnnent  of  a  mill  upon  the  land  the  grant  should  be  of 
no  effect,  but  not  limiting  the  time  for  performance,  and  the 
party  commenced  the  erection  of  a  mill  in  1819,  Avhen  his 
negroes  and  horses  Avere  stolen,  and  the  dam  Avas  carried 
aAvay  by  a  freshet,  and,  in  1827,  another  mill  Avas  built  and 
put  in  operation,  but  Avas  destroyed  by  fire,  and,  in  1828-9, 
a  third  mill  Avas  erected,  and  Avas  in  operation  at  the  time  of 
the  hearing;  but,  on  the  29th  of  October,  1818,  the 
gOA'crnor  had  made  an  order,  declaring  all  grants  made,  in 
consideration  of  future  mechanical  improA'ements,  to  bo 
A^oid,  if  the  conditions  Avere  not  performed  Avithin  six 
months ; — it  Avas  held  that  no  greater  effect  A\'as  to  be 
given  to  this  order,  than  if  the  same  limitation  had  been 
introduced  into  the  grant,  and,  therefore,  that  as  the  party 
had  commenced  the  erection  of  a  mill  in  1819,  but  had  been 
interrupted  by  an  OA'erAvhelming  force,  it  Avas  a  performance 
cy  pres,  and  in  time  to  save  a  forfeiture,  according  to  the 
rules  of  equity  governing  these  cases. ^ 

§  321,  And  this  leads  us  to  the  consideration  of  another 
rule,  on  Avhich  a  large  class  of  these  cases  has  been  decided, 
and  Avliich  relates  to  the  construction  of  the  grant  or  con- 
cession, Avith  respect  to  the  location  and  surA'cy  of  the  lands. 
At  the  time  Avhen  the  treaty  took  effect,  there  Avere  different 
classes  of  these  cases,  some  of  them  ha\'ing  been  surveyed 
and  located  upon  the  paper  title  previously  o1)taincd,  and 
others  not  having  been  surveyed  and  located,  Ijut  a  paper 
title  being  in  the  possession  of  the  claimants.  The  Act  of 
1824,  under  Avhich  these  proceedings  arc  had,  directed  the 
courts  to  decide  all  questions  relative  to  the  validity  of  the 
title,   and  to  the  extent,  locality,   and  boundaries  of  the 

'  G  Peters,  718,  749. 

«  The  United  States  v.  Sibbald,  10  Peters,  313,  321. 
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claim.  In  the  first  class  of  cases,  therefore,  the  question  as 
to  the  validity  of  the  claim,  or,  in  other  words,  the  question, 
•whether  the  land  claimed  had  been,  before  the  date  fixed  in 
the  treaty,  severed  from  the  public  domain  by  a  grant  to 
which  the  United  States  were  bound  to  give  effect,  involved 
the  inquiry,  whether  the  land  authorized  by  the  grant  to  be 
surveyed  and  appropriated,  was  the  land  which  the  claimant 
had  in  point  of  fact  surveyed,  and  which  he  claimed  to  hold. 
But,  in  regard  to  the  class  of  cases  where  no  land  had 
been  surveyed,  and  the  grant  had  not  been  located,  the 
question  was,  whether  the  grant  was  capable  of  being  located 
by  a  survey  which  would  identify  the  land  described  in  the 
grant.  The  rules  of  construction,  adopted  in  cases  of  both 
classes,  must,  therefore,  be  to  some  extent  the  same. 

§  322.  The  regulations  for  granting  lands  in  Florida,  by 
the  Spanish  authorities,  required  that  grants  should  be 
made  in  a  certain  place,  and  there  were  no  floating  rights  of 
survey  out  of  the  place  designated  in  the  grant,  unless  the 
land  granted  could  not  be  got  there  in  its  entire  quantity, 
and  an  equivalent  was  provided  for.^  In  the  principles 
which  the  Supreme  Court  have  followed,  for  determining  the 
locality  of  these  grants,  they  have  not  adhered  to  the  rules  of 
the  common  law  of  England,  which  make  grants  of  the 
king  void  for  uncertainty,  but  they  have  applied  the  laws 
and  ordinances  of  the  government  under  which  the  claim 
originated,  and  the  rule,  which  is  of  universal  application  to 
grants,  and  essential  to  their  validity,  that  the  thing  granted 
should  be  so  described,  as  to  be  capable  of  being  distin- 
guished from  other  things  of  the  same  kind,  or  be  capable 
of  being  ascertained  by  extraneous  testimony.^ 

§  323.  Thus,  in  determining  on  the  locality  of  the  grants, 
the  court  has  looked  into  the  description  of  the  grant  for 
some  natural  or  artificial  point,  as  the  monument  from,  or  in 

'  As  in  Sibbald's  case,  10  Peters,  313,  12  Peters,  488. 

^  Buyck  v.  The  United  States,  15  Peters,  215,  223,  224 
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reference  to  wliicli  tlic  location  can  be  made.  If  tlie  grant 
contains  no  reference  to  any  natural  or  artificial  object, 
■wliicli  can  be  taken  as  such  a  point,  or  if  it  refers  to  or 
designates  objects  which  cannot  be  found,  it  cannot  be 
located ;  and  whether  there  has  or  has  not  been  a  survey 
before  the  party  applied  for  confirmation  of  his  claim,  the 
party -can  take  nothing  under  the  concession;  for  in  the 
one  case  he  has  taken  land  which  there  are  no  means  of 
showing  that  he  was  authorized  to  take,  and  in  the  other 
case,  the  court  itself  would  grant  a  part  of  the  public 
domain,  which  had  not  been  previously  severed  by  any 
definite  description.^ 

§  324.  Thus,  in  Arredondo's  case,  where  there  had  been 
no  survey,  the  court  said  that  the  want  of  it  did  not  inter- 
fere with  the  right  of  the  party  to  the  land  granted,  but 
that  it  must  be  taken  as  near  as  might  be,  as  it  was  described 
in  the  petition,  where  it  was  asked  for,  and  could  not  be 
taken  elsewhere ;  that  if  the  points  indicated  for  a  survey 
could  not  be  found,  the  description  was  too  indefinite  for  a 
survey,  and  the  claimant  could  take  nothing  by  the  conces- 
sion. In  this  case,  the  court  found  that  the  concession 
called  for  a  natural  object,  where  it  was  designated  as  com- 
mencing, about  seven  miles  west  of  a  certain  Indian  town.' 


'  Buyck  V.  The  United  States,  15  Peters,  215,  224  ;  The  United  States  v. 
Dolcspine,  15  Peters,  333;  Same  v.  Miranda,  16  Peters,  153,  15G,  157; 
Villalobos  v.  The  U.  States,  10  Howard,  541,  557. 

2  The  United  States  v.  Arredondo's  heirs,  13  Peters,  133,  134.  In  this 
case,  the  court  said :  "  It  does  not  appear  by  the  record  that  a  survey 
was  made  of  this  concession,  whilst  Florida  continued  a  province  of 
Spain,  or  that  it  has  since  been  surveyed.  Nor  does  it  appear  by  any 
evidence  in  the  cause  that  the  locality  of  the  concession  has  been  defi- 
nitely ascertained. 

"We  do  not  consider  the  want  of  a  survey  as  interfering  with  the 
right  of  the  party  to  the  land  granted,  but  it  must  be  taken  as  near  as 
may  be,  as  it  is  described  in  the  petition,  where  it  was  asked  for,  and  it 
was  granted,  and  cannot  be  granted  elsewhere.  If  it  cannot  be  found 
there,  the  appellees  have  no  claim  to  an  equivalent ;  or  if,  upon  the  survey, 
it  shall  be  found  to  interfere  with  previous  grants  to  third  parties,  the 
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§  325.  So,  too,  where,  by  a  concession,  the  land  -^as 
required  to  lie  on  a  stream,  which  was  sufficiently  desig- 

concession  will  be  lessened  in  quantity  according  to  the  extent  of  the 
rights  of  third  parties,  and  an  equivalent  for  such  diminution  cannot  be 
surveyed  elsewhere. 

"  Such  are  the  terms  of  the  concession,  that  the  land  is  to  be  sur- 
veyed '  in  the  place  where  the  petitioner  designates,  without  prejudice 
to  a  third  party.'  It  gives  no  right  to  an  equivalent  or  another  location, 
if  it  cannot  be  found  at  or  near  the  place  designated.  An  equivalent  is 
not  secured  by  the  concession  in  terms ;  nor  is  it  by  the  custom  or 
usages  of  Spain,  nor  by  any  law  or  ordinance  of  Spain.  And  it  is 
proper  here  to  remark,  that  the  acts  of  Congress,  for  ascertaining  claims 
and  titles  to  land  in  Florida,  whilst  they  recognise  patents,  grants,  con- 
cessions, or  orders  of  survey,  as  evidence  of  titles,  when  lawfully  made, 
do  not  permit,  in  case  of  a  deficiency  in  the  quantity  from  any  cause 
whatever,  the  survey  to  be  extended  on  other  lands.  But  this  occasion 
calls  for  a  natural  object,  a  creek,  and  is  designated  as  beginning  on  the 
creek,  about  seven  miles  west  of  an  Indian  town,  called  Alligatortown. 
A  survey  may  then  be  made,  so  as  to  give  the  apellees  the  benefit  of  the 
concession,  according  to  the  description  in  the  petition,  supposing  that 
Alligator  Creek  exists,  and  that  Alligatortown  can  be  found  ;  for  by  run- 
ning a  line  due  west  from  the  centre  of  the  town  until  it  strikes  the 
creek,  then  extending  that  line  west  for  a  base  line  of  the  survey, 
making  the  centre  of  the  creek  equidistant  from  its  extremities,  and 
then  running  down  the  creek  on  both  sides  of  it,  towards  the  Sawannee, 
without  regard  to  the  windings  of  the  creek  being  cut  by  the  downward 
lines,  the  connexion  may  be  described  by  the  survey,  so  as  to  answer  the 
description  of  being  on  the  two  banks  of  the  stream  or  creek.  Or  in 
the  event  of  no  such  creek  existing  within  or  at  the  distance  of  seven 
miles  from  Alligatortown,  or  at  a  reasonable  distance  over  seven  miles  to 
the  west  of  it,  then  by  beginning  the  survey  seven  miles  west  of  the 
town,  making  a  line  due  west  the  base  of  the  survey,  and  running  from 
its  extremities  towards  the  Sawannee,  the  rights  of  third  parties  would 
be  interfered  with,  then  the  survey  of  thirty-eight  thousand  acres  could 
be  made  so  as  to  give  the  appellees  the  benefit  of  the  concession,  in 
accordance  with  those  liberal  and  equitable  principles  uniformly  applied 
by  this  court  in  the  construction  of  claims  in  land  to  Florida,  granted 
before  the  treaty  with  Spain  transferring  Florida  to  the  United  States. 
If,  however,  neither  Alligator  Creek  can  be  found,  nor  any  creek  to  the 
west  of  Alligatortown,  entering  into  the  Sawannee,  within  or  at  seven 
miles  distance  from  the  town,  or  a  reasonable  distance  therefrom,  and  if 
Alligatortown  cannot  be  found,  then  it  is  the  opinion  of  this  court  that 
the  remaining  description  in  the  petition,  of  the  locality  of  the  concea- 
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nated,  and  the  survey  was  to  commence  "  four  or  five  miles 
from  the  St.  John's,"  and  the  hind  which  had  been  surveyed 
hxy  on  the  stream,  but  its  distance  from  the  St.  John's  did 
not  appear,  it  was  hehl  that  the  survey  did  not  conform  to 
the  title,  although  the  paper  title  was  valid. ^  In  like 
manner,  where  the  survey  had  been  made,  and  the  land 
located  according  to  the  description  of  the  grant,  and  a  part 
comprehended  witliin  the  survey  was  found  to  be  covered 
with  water,  and  to  consist  of  marshes ;  and  the  assignee  of 
the  original  grantee  prayed  for  a  survey  to  comprehend  the 
requisite  number  of  acres  of  land  clear  of  water  and  marsh, 
the  court  held  that  to  designate  a  new  location,  varying 
from  the  original  concession,  would  bo  equivalent  to  a 
new  grant,  which  was  not  within  the  power  of  the  court.'^ 
And  where  a  survey  of  part  of  the  number  of  acres  granted 
had  been  made  at  a  different  place  from  that  described  in 
the  original  concession,  and  the  survey  was  made  after  the 
date  fixed  in  the  treaty,  prior  to  which  grants  were  confirmed 
by  the  treaty,  although  the  original  concession  was  made 
before  that  date,  the  court  held  that  the  survey  would,  if 
confirmed,  be  a  new  appropriation  of  so  much  land,  and 
would  have  been  void,  if  ordered  by  the  Governor  of 
Florida,  and  was,  of  course,  void,  it  having  nothing  to 
uphold  it  but  the  act  of  the  surveyor-general.^ 

sion,  is  too  indefinite  to  enable  a  survey  to  be  made,  and  that  the  appel- 
lees can  take  nothing  under  the  concession." 

'  The  United  States  v.  Levi,  8  Peters,  479,  -181.  Sec  also  The  United 
States  V.  Ilucrtas,  9  Peters,  171. 

2  The  United  States  v.  Levy,  l.'i  Peters,  81,  8.3.  In  this  case  the 
claimant  undertook  to  show  a  custom  of  the  Spanish  government  of 
East  Florida,  to  exclude  land  covered  with  water  from  the  survey,  but 
failed  to  prove  it.  The  court  said  that  it  would  have  made  no  difference 
had  it  been  proved,  as  a  new  location  would  be  a  new  grant.  See  also 
Villalobos'  case,  10  Howard,  541. 

^  The  United  States  v.  Breward,  10  Peters,  143,  14G.  Sec  also  Scion's 
case,  10  Peters,  309,  311.  The  Surveyor-General  of  Florida  had  no 
authority  to  change  the  location  of  a  grant,  and  split  up  the  surveys.  The 
United  States  v.  Huertas,  9  Peters,  171  ;  Same  r.  Levy,  13  Peters,  83; 
Same  v.  Forbes,  15  Peters,  173;  Villalobos  r.  The  United  States,  10 
Howard,  541,  55G. 
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§  326.  There  has  also  been  a  class  of  cases,  where  the 
original  concessions  have  contained  uncertain  designations 
of  the  place,  but  the  place  has  been  described  as  within  a 
wide  extent  of  country,  or  within  a  large  area  of  natural  or 
artificial  boundaries,  but  without  such  designations  as  would 
give  a  place  of  beginning  for  a  survey.  In  these  cases, 
where  no  survey  had  been  made  before  the  24th  of  January, 
1818,  although  the  original  concessions,  or  decrees  of  the 
Governor,  granting  the  land  prayed  for,  had  been  made 
before  that  date,  they  have  been  held  void,  upon  the  ground 
that  the  concession  Avas  so  uncertain  that  locality  could  not 
be  given  to  it.^     In  this  class  of  cases,  the  Supreme  Court 

'  The  United  States  v.  Miranda,  16  Peters,  153,  156.  In  tliis  case  the 
Supreme  Court  said:  "Two  considerations  are  decisive  of  its  invalidity. 
The  grant  is  void,  no  land  having  been  severed  from  the  public  domain 
previous  to  the  24th  January,  1818,  and  because  the  calls  of  the  grant 
are  too  indefinite  for  locality  to  be  given  to  them.  The  petitioner  asks 
for  '  a  square  of  eight  leagues  in  the  royal  lands  which  are  found  on  the 
waters  of  Willsborough  and  Tampa  Bays.'  The  grant  is,  '  I  grant  to 
him,  in  the  terms  which  he  solicits,  the  said  quantity  of  land  in  the 
places  which  he  indicates.'  Tampa  or  Espiritu  Santa,  as  it  was  known 
or  called  before  Florida  was  ceded  to  the  United  States,  is  the  largest 
on  the  Gulf  of  Mexico.  It  is  at  least  forty  miles  long,  and,  in  one  or 
more  places,  from  thirty  to  forty  miles  broad.  Hillsborough  Eiver 
empties  into  it  from  the  north.  To  the  southeast  of  Hillsborough  River 
are  the  Indian  and  Alafia  Rivers.  Lower  down  the  bay  on  the  same 
side,  is  Manali  River,  from  sixteen  to  twenty  miles  wide  at  its  mouth ; 
and  Oyster  River  is  twenty  miles  below  the  Manali.  The  eastern  part 
of  this  bay  was  by  the  British  called  Hillsborough,  and  the  little  bay 
attached  to  the  north  side  Tampa.  The  little  Tampa  is  an  elliptical 
basin,  about  ten  miles  in  diameter.  There  are  many  islands  in  the 
bay,  especially  on  the  western  part  and  at  its  mouth,  and  Tampa  extends 
to  Saragossa  Bay.     Williams'  Territory  of  Florida,  page  24. 

"  Where,  in  this  extensive  area,  shall  the  grant  be  located?  Shall 
it  be  on  either  of  the  rivers  emptying  into  the  bay  ?  On  the  eastern  or 
western  side  of  the  bay  ?  At  its  head  or  at  its  mouth  ?  Shall  it  be  a 
contiguous  body  of  land  on  Hillsborough  Bay,  or  on  Little  Tampa  ?  or 
shall  it  be  divided  in  equal  parts  in  both,  if  the  grantee  claims  a  right 
to  survey  on  Hillsborough  and  Little  Tampa  as  the  places  indicated  in 
his  petition  ?  then  it  cannot  be  taken  in  a  single  body  '  of  a  square  of 
eight  leagues  ;'  for  the  former  being  on  the  east  part  of  the  bay,  and  the 
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have  considered  that  no  specific  land  was  granted,  or  in- 
tended to  be  granted ;  but  that  it  was  left  to  the  petitioner 

latter  on  the  north  side,  neltlicr  the  dimension  nor  form  of  the  grant 
could  be  surveyed  touching  on  both.  And  this,  whether  it  is  to  be 
taken  in  a  square  of  four  equal  sides,  or  in  a  rectangular  parallelogram 
with  a  part  of  one-third  of  tlie  bay,  which  last  is  the  mode  prescribed 
by  the  Spanish  authorities  for  surveys  on  navigable  waters.  Shall  it  be 
left  to  the  grantee  to  choose  ?  or  shall  the  coui-t  arbitrarily  fix  upon  a 
point  for  the  beginning  of  a  survey  ?  If  there  were  a  starting-point, 
the  claimant  might,  putting  aside  the  other  question  in  the  case  against 
the  confirmation  of  the  grant,  be  entitled  to  a  survey.  But  there  is 
none.  No  survey  was  made  under  the  grant  whilst  Florida  belonged  to 
Spain.  Indeed,  it  appears  from  the  record,  that  neither  the  Governor 
making  the  grant,  nor  any  other  Governor  of  Florida  after  him,  ever 
gave  an  order  for  a  survey  of  this  grant.  The  grantee  though  all  the 
time  in  Florida,  from  the  time  when  the  grant  was  given,  until  the 
treaty  with  Spain  was  made,  a  period  of  nine  years,  did  not  apply,  or,  if 
he  did,  did  not  receive  from  the  authorities  of  Spain  an  order  for  a 
survey.  The  case  shows  that  in  other  grants  of  land  made  to  him 
subsequently  to  the  date  of  that  now  under  considerlvtion,  and  there  are 
nine  or  ten  of  them  in  the  record,  page  81  to  93  inclusive,  that  Miranda 
uniformly  had  them  consummated  by  a  royal  title.  And  it  is  also 
worthy  of  remark,  that  he  states  in  his  petition  to  Governor  Coppinger, 
on  the  ICth  of  September,  1817,  after  reciting  his  services  from  1794  to 
1812,  in  the  defence  of  the  province,  and  that  he  had  had  in  his  charge 
divers  extraordinary  commissions,  he  states,  *  for  which  he  had  never 
had  any  compensation  whatever.'  "What,  then,  had  become  of  his 
grant  for  a  square  of  eight  leagues  in  the  royal  lands  which  are  found 
on  the  waters  of  Hillsborough  and  Tampa  Bays  ?  The  locality,  then, 
of  the  premises  was  not  acknowledged  by  the  authorities  of  Spain.  No 
effort  was  made  to  give  identity  to  the  grant  before  the  treaty  was 
ratified.  Is  such  a  grant  protected  by  the  treaty  ?  "We  think  not.  The 
eighth  article  of  the  treaty  is,  '  all  the  grants  of  land  made  before  the 
24th  of  January,  1818,  by  his  Catholic  Majesty,  or  by  his  lawful  autho- 
rity in  the  said  territories,  ceded  by  His  Majesty  to  the  United  States, 
shall  be  ratified  and  confirmed  to  the  persons  in  possession  of  the  lands, 
to  the  same  extent  that  the  same  grants  would  be  valid,  if  the  territories 
had  remained  under  the  dominion  of  his  Catholic  Majesty.  But  the 
owners  in  possession  of  such  lands;  who,  by  reason  of  the  recent  cir- 
cumstances of  the  Spanish  nation,  and  the  revolutions  in  Europe,  have 
been  prevented  from  fulfilling  all  the  conditions  of  their  grants,  shall 
complete  them,  within  the  times  limited  in  the  same,  respectively,  from 
the  date  of  this  treaty,  in  default  of  which  the  said  grant  shall  be  null 
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to  have  a  survey  made  of  the  land  in  the  district  referred 
to  by  the  concession,  by  the  surveyor-general  of  the  pro- 

and  void.  All  grants  made  since  the  24tli  of  January,  1815,  wlien  the 
first  proposal,  ou  the  part  of  his  Catholic  Majesty,  for  the  cession  of  the 
Floridas  was  made,  are  hereby  declared  to  be  null  and  void.'  The 
words  in  the  foregoing  extract  'shall  be  ratified  and  confirmed  to  the 
persons  in  possession  of  the  land,'  have  been  decided  by  this  court,  in 
Percheman's  case,  1  Peters,  51,  to  mean,  'the  grants  shall  remain  ratified 
and  confirmed  to  the  persons  in  possession  of  them,  to  the  same  extent,' 
&c.  &e. ;  or,  as  this  court  said  in  Kingsley's  case,  12  Peters,  476,  'stand 
ratified  and  confirmed  to  the  same  extent,  that  the  same  grants  would 
be  valid,  if  Florida  had  remained  under  the  dominion  of  Spain.'  And 
the  words,  '  in  possession  of  them'  have  by  this  court,  in  Arredondo's 
case,  6  Peters,  741,  and  in  other  cases,  upon  Florida  grants,  after  it, 
been  determined  not  to  imply  occupation  or  residence  only,  but  a  legal 
seisin.  The  court  said  in  that  case,  '  By  grants  of  land  we  do  not  mean 
the  mere  grant  itself,  but  the  right,  title,  legal  possession,  and  estate, 
property,  and  ownerships  legally  resulting  upon  a  grant  of  land  to  the 
owner.'  But,  in  the  case  before  us,  from  the  want  of  a  survey,  or  some 
point  for  the  beginning  of  one,  there  can  be  neither  a  seisin  in  fact,  nor 
in  law;  for  identity  of  premises  is  as  essential  for  a  seisin  in  law,  as  it  is 
necessarily  implied  in  a  seisin  in  fact.  The  grantee,  then,  can  only  claim 
validity  for  this  grant  to  the  same  extent  that  it  would  have  been  valid, 
if  the  territories  had  remained  under  the  dominion  of  his  Catholic 
Majesty.  And  this  brings  up  the  question,  How  far  this  grant  was 
valid  when  the  Floridas  were  ceded  to  the  United  States?  or  whether, 
in  the  situation  in  which  the  grantee  stood  when  the  treaty  was  made, 
he  had  more  than  a  permission  to  ask  for  the  means  of  having  the  lands 
identified,  that  he  might  have  a  right  of  possession  ?  The  grant  was 
made  in  1810.  No  order  of  survey  was  made ;  nothing  was  done  to 
withdraw  the  land  from  the  general  mass  of  property,  or  to  show  what  it 
was  which  was  to  be  drawn.  It,  therefore,  remained  in  the  King  of 
Spain,  with  the  power  to  consummate  that  which  had  been  done  on 
Miranda's  petition  into  a  complete  title,  according  as  it  might  be  his 
pleasure  to  do  or  not  to  do  so.  And  when  he  ceded  the  Floridas  to  the 
United  States,  the  latter  were  placed  in  respect  to  this  grantee  exactly 
in  the  situation  in  which  his  Catholic  Majesty  had  stood.  This  being 
so,  the  eighth  article  of  the  treaty,  on  the  most  liberal  interpretation  of 
the  intentions  which  actuated  the  high  contracting  parties,  imposes 
upon  the  United  States  no  obligation  to  make  a  title  to  lands  of  which 
the  grantee  had  neither  an  actual  seisin,  nor  a  seisin  in  law.  Identity  is 
essential  for  the  latter,  and  has  uniformly  been  in  the  contemplation  of 
this  court,  when  it  has  confirmed  Florida  grants  inchoate  or  complete. 
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vince,  in  due  form,  on  the  ground,  and  to  cause  the  plot  and 
certificate  of  such  survey  to  be  recorded  by  the  surveyor- 
general,  by  which  additional  public  act  the  land  granted 
would  be  severed  from  the  king's  domain.  Until  this  was 
done,  a  grant  of  this  description  was  a'  floating  warrant  of 
survey,  not  recognised  by  the  government  of  Spain  before 

This  court  in  Forbes'  case,  15  Peters,  182,  said:  'The  courts  of  justice 
can  only  adjudge  what  has  been  granted,  and  declare  that  the  land 
granted  by  the  lawful  authorities  of  Spain  are  separated  from  the  public 
domain.'  The  grant  now  sought  to  be  confirmed  was  not  so  separated 
by  survey,  or  by  any  such  distinctive  call,  as  Avill  admit  of  a  survey.  In 
Forbes'  case,  just  mentioned,  the  grant  was  for  land  'in  the  district  or 
bank  of  the  river  Nassau ;'  and  the  court  say,  after  noticing  the  uncer- 
tainty of  the  description  for  the  location  of  the  land,  '  No  survey  of  the 
land  granted  was  ever  made,  the  duty  imposed  upon  the  grantee  to 
produce  the  plot  and  demarcations  in  proper  time,  was  never  performed. 
This  was  a  condition  he  assumed  upon  himself:  the  execution  and 
return  of  the  sur^y  to  the  proper  office,  in  such  case  could  only  sever 
the  land  granted  from  the  public  domain.'  '  No  particular  land  having 
been  severed  from  the  public  domain  by  John  Forbes,  his  was  the 
familiar  case  of  one  having  a  claim  on  a  large  section  of  country 
unlocated,'  &c.  &c.  '  In  such  a  case  the  government  has  ever  been 
deemed  to  hold  the  fee  unaffected  Ijy  a  vested,  equitable  interest,  until 
the  location  was  made  according  to  the  laws  of  a  particidar  country.' 
And  though  in  the  decree  granting  the  land  to  Forbes,  the  Governor 
says,  '  It  will  be  the  duty  of  the  party  to  produce  the  plot  and  demarca- 
tion in  the  proper  time,'  it  docs  not  vary  the  principle,  but  rather  serves 
to  establish  it,  that '  in  grants  of  land  with  uncertain  designations,  to  be 
made  on  a  large  district  of  country,  they  must  have  been  severed  from 
the  public  domain  by  survey,  or  be  void  for  want  of  identity.  Upon 
mature  deliberation,  the  same  doctrine  was  held  in  Buyck's  case,  15 
Peters,  215,  which  was  a  grant  for  lands  at  "Mosquito,"  south  and  north 
of  said  place.'  Also,  in  O'Hara's  case,  15  Peters,  275  ;  again  in  Dele- 
spine's  case,  15  Peters,  319.  Indeed  the  settled  doctrine  of  these  courts, 
in  respect  to  these  Florida  grants,  is,  that  grants  for  lands,  eml)racing  a 
wide  extent  of  country,  or  within  a  large  area  of  natural  or  artificial 
boundaries,  and  which  granted  lands  were  not  surveyed  before  the  21th 
of  January,  1818,  and  which  are  without  such  designations  as  will  give 
a  place  of  beginning  for  a  survey,  are  not  lands  withdrawn  from  the 
mass  of  vacant  lands  ceded  to  the  United  States  in  the  Floridas,  and 
arc  void,  as  well  on  that  account,  as  for  being  so  uncertain,  that  locality 
cannot  be  given  to  them." 
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the  cession,  nor  by  the  United  States  government  since,  as 
conferring  a  title  to  any  specific  parcel  of  land.'  Such 
claims,  therefore,  have  not  been  regarded  as  coming  within 
the  8th  article  of  the  treaty,  which,  although  it  did  not 
require  actual  possession  to  give  title,  required  such 
identity  to  be  established  as  would  enable  the  courts  to 
ascertain  with  reasonable  certainty  where  the  land  lies. 
This  might  be  shown  either  from  the  face  of  the  grant,  or 
by  a  legal  survey  made  by  the  surveyor-general  in  conform- 
ity to  the  grant  during  the  time  he  had  power  to  make  such 
surveys.^ 

§  327.  On  the  other  hand,  there  have  been  cases  where 
slight  and  immaterial  deviations  have  been  overlooked  in 
surveys,  provided  the  original  concession  was  sufficiently 
definite  to  show  that  the  number  of  acres  stated  had  been 
severed  from  the  public  domain  in  a  particular  place,  and 
the  survey  identified  the  place  with  reasonable  certainty.^ 

§  328.  Grants  have  also  been  made  with  authority  to  take 
an  equivalent  in  another  place,  if  the  lands  could  not  be 
located  at  the  place  mentioned  in  the  petition.  Thus,  in 
Sibbald's  case,  a  mill  grant  of  five  miles  square  was  peti- 
tioned for  on  Trout  Creek,  or  its  equivalent,  in  the  event 
that  this  situation  would  not  permit  sixteen  thousand  acres, 
the  quantity  asked  for,  to  be  surveyed  in  this  form,  and  the 
grant  was  made  accordingly,  with  an  equivalent  of  the 
deficiency,  not  at  a  particular  place,  but  generally.  Ten 
thousand  acres  were  surveyed  at  Trout  Creek,  and  it  was 
proved  that  no  more  could  be  had  there  without  interfering 
with  elder  claims.  The  court  adjudged  that  the  equivalent 
referred  to  quantity,  rather  than  to  form  of  survey,  and 

'  Wiggins'  case,  14  Peters,  334,  351. 

2  The  United  States  v.  Lawton,  5  Howard,  10,  28,  29  ;  Hanson's  case, 
16  Peters,  196. 

^  The  United  States  v.  Antonio  Huertas,  8  Peters,  475  ;  Same  v. 
John  Huertas,  Ibid.  488  ;  Same  v.  Breward,  16  Peters,  143,  147. 
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that  the  six  thousand  acres  deficient  could  be  surveyed  on 
any  vacant  hinds  in  the  province  and  in  several  surveys.* 
So,  too,  where  the  party  solicited  a  grant  of  fifteen  thousand 
acres  at  two  places  named,  and  the  lands  were  granted  to 
him  in  property,  with  directions  to  the  surveyor-general  to 
run  them  in  the  places  mentioned,  "  or  in  others  that  are 
vacant  and  of  equal  convenience  to  the  party,"  and  four 
surveys  were  made  in  four  different  places,  amounting  in  all 
to  fifteen  thousand  acres,  but  none  of  them  at  either  of  the 
places  mentioned  in  the  petition ;  the  court  held  that,  as  to 
the  equivalent,  the  party  was  not  restricted  to  any  particular 
spot,  nor  to  any  form  or  number  of  surveys,  and,  therefore, 
might  elect  any  vacant  lands,  and  at  different  places.'^ 

§  329.  Where  the  grant  designated  a  natural  object,  as 
the  place  of  commencement  of  the  survey,  which,  according 
to  the  rules  of  conforming  a  survey  to  the  location  practised 
in  the  United  States,  would  form  a  boundary,  but  the  object 
of  the  grant  appeared  to  be  to  give  timbered  land,  the 
nearest  vacant  timbered  land  to  that  natural  object  was 
held  to  have  been  within  the  intention  of  the  government  of 
Florida  and  of  the  grantee.' 

'  The  United  States  v.  SibbaUl,  10  Peters,  313. 

^  The  United  States  v.  The  Heirs  of  Clarke  &  Atkinson,  IG  Peters, 
228. 

'  The  United  States  v.  Low,  IG  Peters,  102,  1G6.  In  this  case,  the 
court  said  :  "  The  land  could  be  only  surveyed  at  the  place  granted  ;  if 
elsewhere,  it  would  have  been  a  new  approju-iation,  where  the  survey 
bears  date  in  1819,  contrary  to  the  eighth  article  of  the  treaty  with 
Spain  ;  and  the  question  is.  Was  it  at  the  proper  place  ?  It  was  granted 
*  on  the  northwest  side  of  the  head  of  the  Indian  River  or  lagoon.* 
According  to  the  strict  ideas  of  conforming  a  survey  to  a  location  in  the 
United  States,  the  survey  would  be  located  adjoining  the  natural  object 
called  for,  there  being  no  other  to  aid  and  control  the  general  call ;  and, 
therefore,  the  head  of  the  lagoon  would  necessarily  have  formed  one 
boundary.  But  it  is  obvious  more  latitude  was  allowed  in  the  province 
of  Florida.  The  object  of  the  grant  was  timbered  land,  fit  for  the 
supply  of  lumber,  and  if  the  nearest  vacant  timbered  land  to  the  head 
of  the  lagoon  was  surveyed,  the  intentions  of  the  government  and  of  the 
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§  330.  The  Act  of  the  26th  May,  1830,  which  provided 
for  the  final  settlement  of  these  claims,  contained  the  same 
limitation  of  time  within  which  the  claims  were  to  be  pre- 
sented, as  that  provided  by  the  Act  of  23d  May,  1828, 
namely,  one  year  from  its  date.^ 

§  331.  AYe  now  come  to  the  examination  of  the  cases 
which  have  arisen  under  the  treaty  of  cession  of  Louisiana, 
and  the  Acts  of  Congress  in  relation  thereto. 

The  province  of  Louisiana  was  ceded  by  the  French 
Republic  to  the  United  States,  by  the  treaty  of  April  30th, 
1803.  The  second  article  of  the  treaty  was  in  part  as 
follows  :  "  In  the  cession  made  by  the  preceding  article  are 
included  the  adjacent  islands  belonging  to  Louisiana,  all 
public  lots  and  squares,  vacant  lands,  and  all  public  build- 
ings, fortifications,  barracks,  and  other  edifices  which  are 

not  private  property." The    3d   article  of  the 

treaty  provided,  that  "  the  inhabitants  of  the  ceded  territory 
shall  be  incorporated  in  the  Union  of  the  United  States, 
and  admitted  as  soon  as  possible,  according  to  the  principles 
of  the  Federal  Constitution,  to  the  enjoyment  of  all  the 
rights,  advantages,  and  immunities  of  citizens  of  the  United 
States ;  and,  in  the  mean  time,  they  shall  be  maintained  and 
protected  in  the  free  enjoyment  of  their  liberty,  pro'perty, 
and  the  religion  which  they  profess."^ 

§  332.  On  the  26th  of  May,  1824,  Congress  passed  "An 
Act  enabling  the  claimants  to  lands  within  the  limits  of  the 
State  of  Missouri  and  Territory  of  Arkansas,  to  institute 

grantee  were  complied  with.  This  was  the  construction  given  by  the 
surveyor-general  to  the  words  '  northwest  side.'  He  permitted  the 
general  call  to  vary  so  far  and  no  farther  as  to  secure  timbered  land, 
excluding  the  prairies  next  the  head  of  the  lagoon.  The  legality  of  the 
survey  depends  on  the  fact." 

•  The  United  States  v.  Marvin,  3  Howard,  620. 

2  8  Statutes  at  Large,  200,  202. 
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proceedings  to  try  the  validity  of  their  claims."^  By  a 
subsequent  statute,  passed  May  24,  1828,  the  Act  of  1824 
■was  continued  in  force  for  a  further  period,  and  amended.^ 
By  a  still  more  recent  statute,  passed  June  IT,  1844,  so 
much  of  the  expired  Act  of  1824  as  related  to  the  State  of 
Missouri  (excluding  all  such  portions  of  it  as  referred  to  the 
territory  of  Arkansas),  was  revived  and  re-enacted  and 
continued  in  force  for  the  terra  of  five  years ;  and  tlie  pro- 
visions of  that  part  of  the  act,  thus  revived  and  re-enacted, 
were  extended  to  the  States  of  Louisiana  and  Arkansas,  and 
to  so  niueli  of  the  States  of  Mississippi  and  xilabama  as  is 
included  in  the  district  of  country  south  of  the  thirty-first 
degree  of  north  latitude,  and  between  the  Mississippi  and 
Perdido  Rivers,  in  the  same  way,  and  with  the  same  rights, 
powers,  and  jurisdictions  to  every  extent  they  can  be  ren- 
dered applicable,  as  if  these  States  had  been  enumerated  in 
the  act  revived,  and  the  enactments  expressly  applied  to 
them  as  to  the  State  of  INIissouri ;  and  the  district  court, 
and  the  judges  thereof  in  each  of  these  states,  were  directed 
to  exercise  the  like  jurisdiction  over  the  land  claims  in  their 
respective  states  and  districts,  originating  with  either  the 
Spanish,  French,  or  British  authorities,  as  by  the  act 
revived  was  given  to  the  court  and  judge  in  the  State  of 
Missouri.^ 

§  333.  The  Supreme  Court  of  the  United  States  have 
explained  the  operation  of  the  reviving  Act  of  1844,  in  two 
cases.  In  one  of  thorn,  the  district  court  had  decreed  that 
"in  case  any  of  the  lands  claimed  by  the  petitioner  should 
have  been  sold  by  the  United  States,  he,  the  petitioner, 
shouhl  be  authorized  to  enter,  in  any  land-office  in  the  State 
of  Louisiana,  a  like  quantity  of  public  lands."  Upon  this 
decree,  the  Supreme  Court  observed :  "  By  the  Act  of  1824, 
it  is  provided,  that  if  it  shall  so  happen  that  the  lands 
decreed  to  any  complainant  '  shall  have  been  sold  by  the 
United  States,  or  otherwise  disposed  of,  it  shall  be  lawful 

'  See  Appendix.  *  Sec  Appendix.  ^5  Stat,  at  Large,  C76. 
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for  the  party  interested  to  enter  the  like  quantity  on  other 
lands.'  Here  the  decree  is  general  against  the  United 
States,  and  awards  to  complainant  floating  warrants  for  all 
lands  that  the  United  States  may  have  sold,  or  otherwise 
disposed  of  within  the  bounds  of  the  tract  decreed.  The 
act  requires  the  names  of  all  persons  claiming  the  land  sued 
for,  or  any  part  of  it,  to  be  set  forth  in  the  petition,  and 
that  they  shall  be  made  defendants  in  due  form  by  citation ; 
and  if  the  entire  tract  is  claimed  by  private  persons,  then 
they  shall  be  the  defendants ;  but  if  the  government  is 
owner  in  part,  or  of  the  whole,  then  this  fact  shall  be  stated, 
and  the  attorney  of  the  district  must  be  served  with  process, 
and  be  allov>^ed  to  answer  for  the  United  States.  The 
purpose  of  Congress  was  first  to  authorize  a  suit  against  the 
United  States,  and  in  the  next  place  to  give  judicial  cogni- 
zance of  a  description  of  incipient  claims  having  no  standing 
in  a  court  of  justice  before  the  act  was  passed;  and,  thirdly, 
that  the  petitioner  should  be  bound  to  sue  private  persons 
claiming  the  same  land,  so  that  those  having  an  interest,  and 
better  knowledge  of  facts,  and  more  capacity  to  defend  than 
the  United  States,  might  be  drawn  into  the  contest ;  and 
that  they  should  be  compelled  to  produce  their  title,  so  that 
if  a  decree  was  made  for  complainant,  the  court  could 
ascertain  what  part  of  the  land  should  be  granted  to  him  by 
patent,  and  as  this  could  only  be  done  by  a  specific  ascer- 
tainment of  interfering  claims,  the  decree  of  necessity  must 
specify  their  boundaries  and  quantities.  Nor  can  it  stop 
here ;  it  must  adjudge  that  a  warrant  shall  issue  and  be 
subject  to  location.  This  decree  is  not  only  in  general 
terms,  but  it  is  contingent,  that  in  case  all  the  lands  claimed, 
or  any  part  or  portion  of  them  have  been  sold  or  otherwise 
disposed  of  by  the  United  States,  then  the  petitioner  shall 
be  authorized  to  enter  a  like  quantity,  &C;  The  district 
court,  as  we  apprehend,  did  not  proceed  to  adjudge  other 
lands  as  an  equivalent  on  the  Act  of  1824,  as  it  originally 
stood,  but,  on  amendatory  and  repealing  clauses,  found  in 
the  8th  section  of  the  Act  of  May  23d,  1828,  extending  the 
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law  to  Florida,  and  especially  to  the  2d  section  of  tlie  Act 
of  24tli  May,  1828,  giving  further  time  to  claimants  in 
Missouri  and  Arkansas  to  institute  suits,  both  of  wliich 
clauses  declare  that  so  much  of  the  Act  of  1824  as  requires 
petitioners  to  make  adverse  claimants  parties  to  the  suit 
shall  be  and  are  thereby  repealed.  The  Act  of  24th  May, 
1828,  contains  various  other  provisions,  some  of  which 
modify  and  others  repeal  parts  of  the  Act  of  1824. 

"  The  Act  of  June  17,  1844,  provides  that  so  much  of 
the  Act  of  May  26,  1824,  as  relates  to  the  State  of  Missouri, 
is  thereby  revived  and  re-enacted;  and  the  same  jurisdic- 
tion is  given  to  the  district  courts  of  Arkansas,  Louisiana, 
Alabama,  and  Mississippi,  as  was  exercised  under  said  Act 
of  Missouri,  Avith  the  exception  of  that  part  of  the  act 
(being  sections  14  and  15)  that  applied  exclusively  to  the 
Territory  of  Arkansas,  which  only  allowed  claims  of  a  league 
square  and  under  to  be  adjudicated.  The  thirteen  previous 
sections  stand  incorporated  in  like  manner  as  they  would  be 
if  they  had  been  copied  into  the  Act  of  1844.  No  language 
to  this  effect  could  make  it  plainer ;  any  attempt  to  incorpo- 
rate, likewise,  the  Act  of  24th  May,  1828,  into  that  of 
1844,  would  not  only  be  a  forced  construction,  but  a  mani- 
fest perversion.  It  follows  that  the  laAv,  as  found  in  the 
thirteen  first  sections  of  the  Act  of  1824,  furnishes  all 
authority  the  district  court  had  to  proceed  and  to  decree  an 
equivalent ;  and  that  the  true  mode  of  proceeding,  according 
to  the  law  as  it  stands,  is,  as  above  stated,  we  suppose,  to  be 
not  open  to  controversy."* 

§  334.  The  other  case  relates  to  the  limitations  of  time 
within  which  petitions  could  be  filed.  "  The  Act  of  June 
17th,  1844,  under  which  the  petition  was  filed,  extended  to 
Louisiana  the  Act  of  1824,  and  revived  sucli  parts  of  it  as 
had  expired.  Under  this  provision,  the  fifth  section  of  the 
Act  of  1824  was  revived,  and  became  a  part  of  the  law  of 

'  The  United  States  v.  Moore,  12  Howard,  209,  223. 
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1844.  And  by  this  section  the  time  for  filing  a  petition  by 
a  claimant,  under  a  French  or  Spanish  grant,  is  in  express 
terms  limited  to  two  years  from  the  passage  of  the  law. 
The  time  limited,  therefore,  for  filing  a  petition  in  Louisiana 
expired  on  the  17th  of  June,  1846,  and  this  petition  was  not 
filed  until  March  the  8th,  1848,  long  after  the  time  fixed  by 
the  law.  8  How.  119.  The  Acts  of  1826  and  1828, 
referred  to  in  the  argument,  can  have  no  bearing  on  the 
question.  They  are  not  mentioned,  nor  in  any  manner 
referred  to,  by  the  Act  of  1844.  They  were  special  laws 
enlarging  the  time  given  by  the  Act  of  1824  to  claimants  in 
Missouri  and  Arkansas  to  file  their  petitions.  But  they  are 
not  extended  to  Louisiana  by  the  Act  of  1844.  Nothing 
but  the  Act  of  1824  is  extended.  As  to  the  supposed 
waiver  by  the  district  attorney  of  his  objection  as  to  the 
time  of  filing  the  petition,  by  answering  after  his  plea  was 
overruled,  it  must  be  made,  we  suppose,  upon  a  mistake  as 
to  the  fact.  For  in  his  answer  he  insists  upon  the  same 
defence.  And  he  had  a  right  to  avail  himself  of  it  by  way 
of  answer,  as  well  as  by  plea.  But  if  he  had,  in  exj^ress 
terms,  waived  it,  and  entered  his  waiver  on  the  record,  it 
would  not  have  given  jurisdiction  to  the  court,  where  the  Act 
of  Congress  had  not  conferred  it.  The  objection  to  the 
regularity  with  which  the  appeal  was  brought  up  must  also, 
we  presume,  have  arisen  from  some  oversight  in  the  counsel. 
The  record  shows  that  it  has  been  brought  up  regularly, 
according  to  the  provisions  of  the  Act  of  Congress.  The 
objection  that  an  appeal  will  not  lie  on  behalf  of  the  United 
States,  when  the  claim  is  less  than  one  thousand  acres,  is 
too  clearly  untenable  to  require  discussion."^ 

§  335.  The  Act  of  May  26,  1824,  thus  revived  and 
extended,  gave  the  District  Court  authority  to  hear  and 
determine  all  questions  arising  in  any  cause  brought  before 
it  by  the  petition  of  any  person  claiming  lands  within  the 
State  of  Missouri,  "  by  virtue   of  any   French  or   Spanish 

'  The  United  States  v.  Porche,  12  Howard,  426,  432. 
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grant,  concession,  warrant,  or  order  of  survey  legally  made, 
granted,  or  issued,  before  the  10th  day  of  I\Iarcli,  1804,  by 
the  proper  authorities,  to  any  person  or  persons  resident  in 
the  province  of  Louisiana  at  the  date  thereof,  or  on  or 
before  the  10th  day  of  March,  1804,  and  which  was  pro- 
tected or  secured  by  the  treaty  between  the  United  States 
and  the  French  llepublic,  of  the  30th  day  of  April,  1803, 
and  which  might  have  been  perfected  into  a  complete  title, 
under  and  in  conformity  to  the  laws,  usages,  and  customs  of 
the  irovernment  under  which  the  same  ori";inated,  had  not 
the  sovereignty  been  transferred  to  the  United  States." 

§  33G.  It  has  been  held,  with  regard  to  the  treaty  here 
referred  to,  as  it  has  been  with  regard  to  the  Florida  treaty,^ 
that  the  stipulation  of  the  third  article  by  which,  until 
incorporated  into  the  Union,  the  inhabitants  of  the  ceded 
territory  were  to  be  protected  in  the  enjoyment  of  their 
property,  was  the  assertion  of  a  principle  that  Avould  be 
held  sacred  without  treaty  or  stipulation.  But  the  con- 
tracting parties  thought  it  fit  that  the  right  of  private  pro- 
perty should  be  protected  and  secured  by  the  treaty,  and  it 
is  fully  settled  that  an  inchoate  title  to  lands  is  property.^ 
The  Act  of  Congress  refers,  therefore,  to  those  titles  to  land 
which  are  among  the  rights  of  property  secured  by  the 
treaty.^  The  government  of  the  United  States  having  put 
itself  in  the  place  of  the  former  sovereigns  of  the  country, 
and  become  invested  with  all  their  rights,  subject  to  their 
concomitant  obligations  to  the  inhabitants,  the  question  to 
be  determined  is,  whether  a  riglit  had  so  attached  to  any 
tract  of  land,  as  to  affect  the  conscience  of  the  former 
sovereign  with  a  trust,  and  make  liim  a  trustee  fur  tlie  indi- 
vidual holding  the  land,  claimed  by  an  equity  upon  it, 
amounting  to  a  severance  of  so  much  from  the  public 
domain,  before  and  at  the  time  the  country  was  ceded  to  the 

'  Ante. 

«  Dclassus  v.  The  United  States,  9  Peters,  117  ;  Soulard  r.  The  Same, 
4  Peters,  511.  'Ibid. 
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United  States.'  The  Acts  of  1824  and  1H44  were  passed, 
to  enable  persons  who  had  only  an  inchoate  and  equitable 
title  to  obtain  an  absolute  and  legal  one,  bj  proceeding 
in  the  district  court  in  the  manner  prescribed.  When  the 
title  under  which  the  party  claims  would  be  a  complete  and 
absolute  one,  if  granted  by  competent  authority,  or  esta- 
blished by  proof,  the  district  courts  have  no  jurisdiction  under 
these  Acts  of  Congress  to  decide  upon  its  validity.^  Their 
jurisdiction,  under  these  acts,  extends  to  incomplete  titles 
only,  derived  either  from  Spanish,  French,  or  British  grants, 
and  of  these  the  Act  of  1824  provided  for  such  only  as  had 
been  legally  issued  by  competent  authority,  and  were  pro- 
tected by  treaty.^     The  act  was  not  designed  to  invest  the 

•  Strother  v.  Lucas,  12  Peters,  410  ;  The  United  States  v.  Bolsdore,  11 
Howard,  G3,  88. 

2  The  United  States  v.  Pillerin,  13  Howard,  9  ;  Same  v.  McCullagh, 
13  Howard,  216. 

^  In  the  United  States  v.  Castant,  12  Howard,  437,  440,  the  Supreme 
Court  thus  explained  the  grounds  of  jurisdiction  under  the  Acts  of  1824 
and  1844:  "This  decision  of  the  disti'ict  judge  is  palpably  inconsistent 
with  the  repeated  adjudication  of  this  court,  upon  the  language  and 
object  of  the  Act  of  Congress  of  1824,  and  of  the  reviving  Act  of  1844, 
and  is  indeed  contradictory  and  inconsistent  with  itself,  in  the  different 
grounds  it  assumes  for  its  support.  Before  proceeding  to  a  more  par- 
ticular examination  of  the  decision  of  the  district  court,  it  seems  proper 
to  advert  to  the  true  position  of  the  petitioner,  or  rather  of  the  grantee, 
from  whom  his  title  is  deduced,  as  described  in  the  petition,  and  to 
inquire  whether  that  position,  as  there  described,  apart  from  the  ques- 
tion of  the  completeness  or  incompleteness  of  the  grant,  be  one  on 
which  the  jurisdiction  of  the  district  court  could  attach.  Thus,  it  must 
be  remembered,  that  in  the  enumeration  in  the  Act  of  1824,  of  the 
qualifications  requisite  for  claiming  the  benefit  of  that  act,  is  the  resi- 
dence of  the  grantee  within  the  province  of  Louisiana,  at  the  date  of 
the  grant,  or  on  or  before  the  10th  day  of  March,  1804.  This  requisite 
of  residence,  at  one  of  the  periods  prescribed,  can  in  nowise  be  received 
as  a  matter  of  form.  It  is  of  the  essence  of  the  right  to  invoke  the  aid 
of  the  Act  of  Congress  which  was  designed  to  confer  a  benefit  on  actual 
occupants  or  settlers,  such  being  its  character ;  it  should,  therefore,  in 
every  instance  in  which  that  act  is  appealed  to,  be  both  averred  and 

30 
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lioklcrs  of  imperfect  titles  with  new  or  additional  rights,  but 
merely  to  provide  a  remedy  by  Avhicli  legal  and  bona  fide 

proved.     In  the  case  before  us,  the  petition  is  wholl}'  silent  as  to  this 
qualification,  and  no  proof  is  adduced  as  to  its  existence. 

"  For  this  omission  alone,  then,  to  aver  a  material,  nay,  the   most 
material  ingredient  in  the  right  to  invoke  the  aid  of  the  Act  of  1824, 
the  petition  presented  no  case  upon  which  the  jurisdiction  of  the  district 
court  could  attach.     This  case  has  been  ruled  in  the  cases  of  the  United 
States  V.  Reynes,  in   '.)th   Howard,  127,   and  of  the   United  States  f. 
D'Autericve,  in  10th  Howard,  G09,  and  in  other  cases  decided  during  the 
present  terra  of  this  court.     But  let  us  view  this  case  in  other  aspects 
of  it,  as  exhibited  upon  the  face  of  the  petition  and  documents  adduced 
to  sustain  it,  and,  as  it  is  characterized  in  the  decree  of  the  district 
court,  in  order  to  determine  whether  it  be  one  within  either  the  mischiefs 
or  the  remedies  described  or  provided  by  the  Act  of  Congress  of  May 
2Gth,   182-1.     By  recurrence  to  the  certificate  of  Trudcau,  and  to  the 
figurative  plan  accompanying  it,  dated  November  15th,  1798,  the  quan- 
tity of  the  land  and  the  boundaries  thereof  will  be  seen  to  have  been 
fixed  and  described  with  the  utmost  precision,  so  as  to  leave  no  room 
for  mistake  or  uncertainty.     Turning  next  to  the  grant  or  concession  by 
Gayoso,  on  the  12th  of  December,  1798,  it  will  be  seen  that  the  certifi- 
cate of  survey  by  Trudeau,  and  the  figurative  plan,  are  directly  referred 
to,  and  all  the  lines  and  boundaries,  the  quantity  of  land,  and  indeed 
every  indicium  by  which  it  had  been  described,  are  adopted  by  the 
crrantor  in  the  very  language  of  the  certificate,  and  after  such  reference 
and  adoption,  the  grant  concludes  in  the  following  terms  :  '  Approving, 
then,  as  we  do  hereby  apj>rove  them,  availing  ourselves  of  the  faculty 
which  the  king  has  given,  as  we  grant  in  his  royal  name  to  the  aforesaid 
Donna  Maria   Manetta  Lavrau  Trudcau,  the    aforesaid  five  hundred 
superficial  acres  of  land,  that  she  may  use  and  dispose  of  them  as  her 
own  property,  in  conformity  with  the  aforesaid  acts.'     The  effect  of 
these  proceedings,  on  the  part  of  the  Spanish  governor,  was  to  vest  in 
the  grantee  a  perfect  legal  estate   in  the  subject  granted  the  titulo  in 
Jormti. 

"Tlie  district  court,  upon  the  stronglli  l^I'  these  proceedings,  declares 
what  was  unquestionably  true,  viz.,  that  the  title  vested  in  the  grantee 
by  the  Spanish  authorities  was  a  perfect  one.  But  the  court  goes  on  to 
deduce  from  this  truth  a  consequence  which  it  did  not  warrant,  but 
which  it  entirely  excluded,  viz.,  that  'therefore  the  plaintiffs  are  entitled 
to  the  relief  granted  by  the  Act  of  Congress,  entitled,'  &c.  The  legiti- 
mate deduction  from  the  facts  above  ascertained  and  admitted  by  the 
court,  would  have  been  to  this  effect,  and,  therefore,  the  district  court 
could  have  no  jurisdiction  of  the  plaintiff's  petition,  and  that  the  same 
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claims  might  be  established.  And,  therefore,  where  a  grant 
was  made  by  the  Spanish  Governor  of  Louisiana,  on  the  2d 

be  accordingly  dismissed.  It  is  in  this  respect  that  the  inconsistency  of 
the  decree  of  the  district  court,  with  the  facts  on  which  it  professes  to 
be  founded,  and  with  the  acts  of  1824  and  1844,  and  with  itself,  is  made 
manifest.  It  first  asserts  the  completeness  of  the  title  of  the  petitioner, 
and  then  (3,eclares  it  to  be  dependent  on  aids  provided  by  statute,  pro- 
vided for  the  purpose  of  perfecting  titles  avowedly  incomplete,  which 
must  continue  for  ever  incomplete,  except  for  the  means  so  provided  for 
perfecting  them.  That  interpretation  of  the  Acts  of  Congress  of  1824 
and  1844,  which  declares  them  to  be  inapplicable  to  perfect  legal  titles, 
can  no  longer  be  questioned.  It  has  been  expressly  ruled  in  the  cases 
already  cited  of  the  United  States  v.  Reynes,  in  9th  Howard,  127,  and 
in  the  United  States  v.  D'Auterieve,  in  10th  Howard,  609;  and  upon 
the  same  interpretation  of  the  statutes  above  mentioned,  have  numerous 
cases  been  decided  during  the  present  term. 

"  The  decree  of  the  district  court  in  this  case  is  marked  by  other 
peculiarities  which  must  deprive  it  of  any  validity  whatsoever.  The 
decree  first  decides  that  the  title  of  Donna  Maria  to  the  land  in  question 
is  good  and  complete  as  against  the  United  States,  and  that,  therefore, 
the  laud  belongs  to  the  petitioners  as  deducing  title  from  her.  The 
decree  then  proceeds  to  declare  and  order  '  that  whereas  it  is  ascertained 
that  a  great  part  of  the  said  land  is  now  held  by  titles  emanating  from, 
the  United  States,  it  is  further  ordered,  adjudged,  and  decreed,  that  for 
all  the  land  within  the  limits  so  held,  which  has  been  sold  or  otherwise 
disposed  of  by  the  United  States,  the  petitioners  shall  be  and  they  are 
hereby  authorized  to  enter  in  any  land-office  of  the  United  States  in  the 
State  of  Louisiana,  a  like  quantity  of  public  land  elsewhere,  in  con- 
formity with  the  provisions  of  the  11th  section  of  the  Act  of  Congress, 
approved  on  the  26th  May,  1824.  Now  it  is  to  be  observed,  in  the  first 
place,  that  there  is  in  this  case,  on  the  part  of  the  United  States,  a 
general  denial  of  every  fact  contained  in  the  petition ;  nothing  is  ad- 
mitted directly  or  by  implication.  In  the  next  place,  there  is  not  in 
this  record  to  be  found  even  an  attempt  to  show  a  grant  or  confirmation 
of  any  portion  of  this  land  by  the  United  States  to  any  person  whomso- 
ever, nor  the  possession  of  it,  nor  of  any  portion  of  it,  by  any  person  at 
any  time,  not  even  by  the  petitioners,  or  those  from  whom  their  title  is 
deduced.  Indeed,  none  but  the  government  of  the  United  States  is 
made  a  party  defendant  in  this  case.  Upon  what  proof,  or  on  what 
surmise  even,  the  district  court  could  conclude  that  the  lands  had  been 
granted  or  confirmed  by  the  United  States,  this  court  cannot  conjecture. 
Even  if  the  opinion  of  the  court  could  import  intrinsically  any  proof 
upon  this  point,  the  inquiries  would  remain,  as  to  what  portion  of  the 
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of  January,  1804,  for  laiuls  ineluilod  -vvitliiu  the  limits  of 
Louisiana,  the  question  -was,  whether  the  title  was  based 
upon  an  authority  competent  to  its  creation.  Spain  had 
parted  with  her  title  to  Louisiana  to  France,  by  the  treaty 
of  St.  Ildefonso,  on  the  1st  of  October,  1800,  and  France 
had  ceded  the  province  to  the  United  States  by  the  treaty 
of  Paris,  of  the  30th  -September,  1803.  The  circumstance 
that  the  Spanish  authorities  retained  possession  of  portions 
of  Louisiana  until  the  year  1810,  did  not  authorize  the 
issuing  of  grants  for  land  by  those  authorities,  upon  the 
ground  that  they  constituted  a  government  de  facto,  inas- 
much as  Spain  had  parted  with  her  right  of  sovereignty,  and 
her  subsequent  possession  was  always  treated  by  the  United 
States  as  wrongful,  after  October,  1800.  When,  therefore, 
the  treaty  of  Paris  stipulated  for  the  protection  of  the 
people  of  Louisiana  in  the  free  enjoyment  of  their  liberty 
and  property,  the  case  of  a  grant  made  by  the  Spanish 
authorities,  while  holding  a  wrongful  possession  of  the 
country,  was  not  within  its  meaning,  Avhich  embraced  only 
possessions  or  rights  founded  in  justice  and  good  faith,  and 
based  upon  authority  competent  to  their  creation.^ 


lands  had  been  granted,  by  whom  and  to  whom.  Without  information 
upon  those  heads,  it  seems  difficult  to  imagine  if  the  fact  of  grants 
having  been  made  were  to  be  conceded,  what  should  be  the  extent  of 
the  equivalent  to  be  substituted  for  them  ?  The  mere  assertion  of  the 
one  or  the  other  can  invest  no  right,  and  impose  no  duty.  It  is  too 
va'-'ue  and  indefinite  to  be  comprehended,  mucli  less  to  bo  enforced  with 
due  regard  to  the  rights  of  the  parties  to  the  cause." 

'  The  United  States  v.  Reynes,  9  Howard,  127,  li:>.  Tlie  opinion  of 
the  court  in  this  case,  delivered  by  Mr.  Justice  Daniel,  illustrates  so  fully 
the  operation  of  the  treaty  and  of  the  Acts  of  1824  and  18-li  that  I  ex- 
tract it  entire.  "The  petitioner  in  the  court  below,  as  the  heir  of  Jose 
Reynes,  claimed  under  a  grant  from  the  government  of  Spain,  forty  thou- 
sand arpents  of  laud,  lying  within  what  was  formerly  the  district  of  Baton 
Rouge,  now  making  portions  of  the  parishes  of  East  Feliciana  and  St. 
Helena,  in  the  State  of  Louisiana.  The  documents  upon  which  this 
claim  is  asserted,  so  far  as  the  formalities  entering  into  the  creation  of  a 
complete  title  under  the  Spanish  government  are  requisite,  appear  to  be 
regular,  and  to  have  been  admitted  in  evidence  without  exception.     No 
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§  336,  a.  So,  also,  -svhere  the  representative  of  the  khig  of 
France  in  Louisiana  made  a  grant  of  land  in  1765,  the  province 

s 

exception  has  been  taken  either  to  the  verity  of  the  signatures  and  cer- 
tificates appended  to  these  documents,  or  to  the  truth  of  the  official 
position  of  the  agents  by  whom  those  signatures  and  certificates  have  been 
made.  The  questions  arising  upon  this  record  grow  out  of  considerations 
beyond  the  mere  facts  admitted  as  above  mentioned ;  considerations  in- 
volving the  powers  of  agents,  whose  acts  are  relied  on,  as  affected  by  the 
treaties,  by  the  political  sovereignty,  and  by  the  legislation  of  the  United 
States.  The  petition  in  this  case,  if  not  by  its  own  terms,  has  by  the 
arguments  adduced  in  its  support,  been  rested  upon  the  Act  of  Con- 
gress of  May  26,  1824  (re-enacted  by  the  Act  of  June  17, 1844),  and  ex- 
tended in  its  operations  to  claims  originating  with  either  the  Spanish, 
French,  or  British  authorities,  by  which  act,  it  seems  to  be  supposed,  that 
beyond  the  mere  permission  therein  given  to  proceed  against  the  United 
States  as  defendants  in  their  own  courts,  some  essential  rights  in  the 
subject  of  pursuit  have  been  originated  or  superinduced  on  behalf  of 
claimants  ;  rights  which,  but  for  the  law  of  1824,  could  not  have  existed. 
The  character  of  this  hypothesis  requires  particular  examination,  as  upon 
its  correctness  or  its  fallacy  must  depend  the  fate  of  this  claim,  and  of 
every  other  similarly  situated.  Pursuing  this  theory,  it  is  insisted  that 
the  petitioner  (the  defendant  in  error  here), 'as  the  heir  of  a  purchaser 
for  valuable  consideration  from  the  Spanish  authorities,  and  holding  the 
evidences  of  a  perfect  title  from  those  authorities,  is  now  permitted  to 
show  that  he  falls  within  the  class  of  persons  whose  rights  have  been 
protected,  both  by  the  treaty  of  St.  Ildefonso,  between  Spain  and  France, 
of  the  1st  of  October,  1800,  and  by  the  treaty  of  Paris,  between  France 
and  the  United  States,  of  the  30th  of  April,  1803,  and  who  are  specially 
referred  to  and  provided  for  in  the  Act  of  1824. 

"  In  answer  to  this  pretension  of  right,  under  the  Act  of  1824,  it  might 
perhaps  be  sufficient  to  observe,  that  if  this  right  be  asserted  in  virtue  of 
a  perfect  Spanish  title,  it  would  seem  to  be  comprised  neither  within  the 
mischief  nor  the  remedy  contemplated  by  the  statute.  The  mischief  in- 
tended to  be  provided  for  by  the  Act  of  1824,  was  the  inchoate  or  incomplete 
condition  of  titles  having  a  fair  and  just  and  legal  inception  under  either 
the  French  or  Spanish  governments  of  Louisiana,  but  which,  by  reason  of 
the  abdication  or  superseding  of  those  governments,  and  by  that  cause 
only,  had  not  been  completed.  The  remedy  was  the  permission  to  bring 
such  titles  before  the  courts  of  the  United  States,  and  there  to  render 
them  complete,  and  to  establish  them  by  proof  of  the  legality  and  justice 
of  their  origin  and  character. 

"  Such,  then,  being  the  mischief  declared,  and  such  the  remedy  pro- 
vided by  the  statute,  it  is  difficult  to  perceive  the  reason  or  the  iiuthorily 
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having  been  ceded  by  the  king  of  Fr.ancc  to  the  king  of 
Spain  in  1762,  and  not  re-ceded  to  France  until  the  treaty  of 

for  bringing  before  the  courts,  merely  for  supervision,  titles  alleged  to  be 
already  jierfected  under  the  unquestionable  and  competent  authority  of 
either  Spain  or  France.  With  regard  to  titles  so  derived  and  so  consum- 
mated there  is  no  provision  made  by  statute.  None  could  be  requisite  : 
and  there  could,  with  reference  to  such  titles,  be  nothing  for  the  courts 
to  act  upon  ;  nothing  which  it  was  competent  to  them  to  consider.  Con- 
ceding for  the  present  that  the  title  before  us  has  not  been  completed, 
the  inquiry  presents  itself,  whether,  in  other  respects,  it  corresponds  with 
the  description  of  claims  authorized  by  the  law  to  be  brought  before  the 
courts  for  completion  and  establishment.  Amongst  the  requisites  de- 
manded for  those  titles  by  the  statute,  are  the  following :  that  they  shall 
be  legally  granted  by  the  proper  authorities  to  persons  resident  within 
the  province  of  Louisiana  at  the  time,  or  on  or  before  the  10th  day  of 
March,  1804 ;  that  they  should  be  such  claims  as  were  protected  or  se- 
cured by  the  treaty  between  the  United  States  and  the  French  Republic, 
of  the  30th  April,  1803,  and  Avhich  might  have  been  perfected  into  com- 
plete titles  under  and  in  conformity  to  the  laws,  usages,  and  customs  of 
the  government  under  which  the  same  originated,  had  not  the  sove- 
reignty of  the  country  been  transferred  to  the  United  States.  With 
regard  to  the  modes  of  proceeding  by  which  these  claims  are  to  be 
brought  Ijefore  the  courts,  the  statute  next  prescribes  that  it  shall  be  by 
petition,  setting  forth  fully  and  plainly  the  nature  of  the  claim  to  the 
lands,  &c.,  particularly  stating  the  date  of  the  grant,  concession,  warrant, 
or  order  of  survey  under  which  the  claim  is  made,  by  whom  issued,  &c. 
By  the  second  section  of  the  statute,  it  is  enacted  that  every  petition 
which  shall  be  prosecuted  under  its  provisions,  '  shall  be  conducted  ac- 
cording to  the  rules  of  a  court  of  equit}',  except  that  the  answer  of  the 
District  Attorney  of  the  United  States  shall  not  be  required  to  be  verified 
by  his  oath,  and  the  said  court  shall  have  full  power  and  authority  to 
hear  and  determine  all  questions  arising  in  said  cause,  relative  to  the 
title  of  the  claimant,  the  extent,  locality,  and  boundaries  of  the  claim,  or 
other  matters  connected  therewith,  fit  and  proper  to  be  heard  and  deter- 
mined, and  by  a  final  decree  to  settle  and  determine  the  question  of  the 
validity  of  the  title  according  to  the  law  of  nations,  the  stipulations  of 
any  treaty,  and  proceedings  under  the  same,  the  several  Acts  of  Congress 
in  relation  thereto,  and  the  laws  and  ordinances  of  the  governments  from 
which  it  is  alleged  to  have  been  derived.'  In  part  compliance  with  the 
Act  of  Congress,  the  petitioner  alleges  that  his  father  acquired  the  land 
claimed  (now  situated  within  the  parishes  of  East  Feliciana  and  St. 
Helena,  in  the  State  of  Louisiana),  by  purchase  and  grant  from  Juan 
Ventura  Morales,  the  duly  authorized  officer  and  agent  of  the  Spanish 
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St.  Iklefonso  (Oct.  1st,  1800),  it  was  held  that  the  grant 
was  void.'     So,  too,  where  the  Spanish  governor  of  Louisi- 

government,  the  then  sovereignty  over  the  territorj^  in  which  the  said 
land  is  situated,  at  the  time  of  the  purchase  and  grant;  and  that  Morales 
had  full  authority  from  the  government  of  Spain  to  sell  the  said  land,  and 
to  grant  a  good  and  perfect  title  thereto. 

"  The  petitioner  goes  on  to  allege  a  survey  made  and  returned  by  the 
duly  authorized  officer  of  the  Spanish  government,  on  the  I'Jth  day  of 
November,  1803 ;  payment  of  the  purchase-money  on  the  30th  of  De- 
cember, 1803,  and  the  emanation  or  issuing  of  the  grant  to  the  father  of 
the  petitioner  on  the  2d  of  January,  1804.  In  support  of  the  petition 
there  are  made  exhibits,  the  certificates  of  the  deputy  and  principal  sur- 
veyors. Petando  and  Trudeau,  and  the  grant  from  Morales  to  the  father 
of  tha  petitioner  for  the  land  in  question ;  these  documents  respectively 
correspond  in  dates  with  the  allegations  of  the  petition.  Upon  the  fore- 
going allegations  and  documents,  it  is  insisted  for  the  defendant  in  error, 
that  hy  operation  of  the  Acts  of  1824  and  1844  already  cited,  and  by 
virtue  of  stipulations  in  the  treaties  of  St.  Iklefonso  and  of  Paris,  and  by 
the  rules  of  the  law  of  nations,  as  applicable  to  those  treaties,  his  rights 
to  the  land  granted  by  Morales  to  his  father  have  been  protected,  and 
that  the  petitioner  is  entitled  thereto  as  adjudged  to  him  by  the  district 
court.  With  respect  to  that  interpretation  of  the  Acts  of  Congress  which 
would  expound  them  as  conferring  on  applicants  new  rights  not  pre- 
viously existing,  we  would  remark  that  such  an  interpretation  accords 
neither  with  the  language  nor  the  obvious  spirit  of  those  laws  ;  for  if  we 
look  to  the  language  of  the  Act  of  1824,  we  find  that  the  grants,  surveys, 
&c.,  which  are  authorized  to  be  brought  before  the  courts,  are  those  only 
wliich  had  been  legally  made,  granted,  or  issued,  and  which  were  also 
protected  by  treaty.  The  legal  integrity  of  those  claims  (involving 
necessarily  the  competency  of  the  authority  which  conferred  them)  was 
a  qualification  associated  by  the  law  with  that  of  their  being  protected 
by  treaty.  And  as  to  the  spirit  and  intention  of  the  law,  had  it  designed 
to  create  new  rights,  or  to  enlarge  others  previously  existing,  the  natural 
and  obvious  means  of  so  doing  would  have  been  a  direct  declaration  to 
that  effect ;  certainly  not  a  provision  placing  these  alleged  rights  in  an 
adversary  position  to  the  government  to  be  vindicated  by  mere  dint  of 
evidence  not  to  be  resisted.  The  provision  of  the  second  section  of  the 
Act  of  1824,  declaring  '  that  petitions  presented  under  the  act  shall  be 
conducted  according  to  the  rules  of  a  court  of  equity,'  should  be  under- 
stood rather  as  excluding  the  technicalities  of  proceedings  in  courts, 
than  as  in  any  degree  varying  the  rights  of  parties  litigant;  as  designed 


'  The  United  States  v.  D'Auterieve,  10  Howard,  609. 
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ana,  at  the  time  Avben  he  made  a  grant  of  tAvo  islands  lying 
off  the  coast  of  Mississippi,  was  only  the  military  comman- 

to  prevent  delays  in  adjudicating  upon  titles,  as  is  further  shown  in 
another  part  of  the  same  sentence,  where  it  is  declared  that  these  peti- 
tions shall  be  tried  without  continuance,  unless  for  cause  shown.  The 
limitations,  too,  maintained  as  to  the  character  of  claims,  and  that  im- 
posed upon  the  courts  in  adjudicating  upon  them,  is  further  evinced  in 
that  part  of  the  same  section,  which  says,  that  the  court  shall  hear  and 
determine  all  the  questions  relative  to  the  title  of  the  claimants,  the  ex- 
tent, locality,  and  boundaries  of  the  claim,  and  by  final  decree  shall  settle 
and  determine  the  questions  of  the  validity  of  the  title,  according  to 
the  law  of  nations,  the  stipulations  of  any  treaty,  and  proceedings  unJer 
the  same,  the  several  Acts  of  Congress,  and  the  laws  and  ordinances  of 
the  government  from  which  it  is  alleged  to  have  been  derived.  In  some 
aspects  of  their  claims,  they  were  properly  to  be  denominated  equitable. 
They  were  to  be  equitable  in  the  sense  that  they  should  not  be  inequi- 
table or  wrongful;  that  they  should  be  rightful  and  founded  injustice; 
and  they  were  necessarily  to  be  equitable  in  so  far  as  they  were  incom- 
plete, and  could  not,  therefore,  be  maintained  as  perfect  titles.  But,  in 
no  proper  acceptation  could  they  be  called  equitable  titles  as  implying 
any  addition  to  their  strength,  or  any  diminution  of  the  righfs  of  the 
United  States  as  affected  by  the  statute.  We  come  now  to  tho  inquiry, 
whether  the  grant  in  question  was  protected  either  by  the  treaty  of  retro- 
cession from  Spain  to  the  French  Republic,  or  by  the  treaty  of  Paris,  by 
which  the  territory  of  Louisiana  was  ceded  to  the  United  States.  The 
treaties  above-mentioned,  the  public  acts  and  proclamations  of  the 
Spanish  and  French  governments,  and  those  of  their  publicly  recognised 
agents,  in  carrying  into  effect  those  treaties,  though  not  made  exhibits 
in  this  cause,  are  historical  and  notorious  facts,  of  which  the  court  caa 
take  regular  judicial  notice,  and  reference  to  which  is  implied  in  the 
investigation  before  us.  It  is  proper  in  this  place  again  to  refer  to  the 
date  of  the  certificate  of  survey,  on  which  the  grant  in  question  was 
issued,  and  to  the  grant  itself.  The  former  purports  to  have  been  given 
on  the  19th  day  of  November,  1803,  the  latter  to  have  been  issued  by 
Morales  on  the  2d  of  January,  1804.  The  dates  of  the  treaties  of  St. 
Ildefonso  and  Pai-is  have  already  been  mentioned ;  that  of  the  former 
being  the  1st  of  October,  1800,  that  of  the  latter  the  30th  of  April,  1803. 
In  the  construction  of  treaties,  the  same  rules  which  govern  other  com- 
pacts properly  apply.  They  must  be  considered  as  binding  from  the 
period  of  their  execution.  Their  operation  must  be  understood  to  take 
effect  from  that  period,  unless  it  shall,  by  some  condition  or  stipulation 
in  the  compact  itself,  be  posti)oned.  Were  it  allowable  at  this  day  to  con- 
strue the  treaty  of  St.  Ildefonso  as  not  being  operative  from  the  siguature 
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dant  of  the  region  in  which  the  lands  were  situated,  holding 
the    country  by  right  of   conquest,   the   Spanish   law  not 

thereof,  its  operation  could  by  no  construction  be  postponed  to  a  period 
later  than  the  21st  of  March,  1801,  at  which  time,  by  the  treaty  negotiated 
by  Lucien  Bonaparte  and  the  Prince  of  Peace,  Spain  accepted  from  the 
French  Eepublic  the  Grand  Duchy  of  Tuscany,  in  full  satisfaction  of  the 
provision  stipulated  in  favor  of  the  Duke  of  Parma ;  or  at  the  faiihest, 
the  government  of  Spain  must  be  concluded,  as  to  satisfaction  of  the 
stipulation  above-mentioned,  by  the  royal  order  issued  at  Barcelona,  on 
the  15th  of  October,  1802,  announcing  from  the  King  to  his  subjects  the 
retrocession  of  Louisiana,  and  giving  orders  for  the  evacuation  of  the 
country  by  all  Spanish  authorities,  and  its  delivery  to  General  Victor,  or 
any  other  officer  authorized  by  the  French  Republic  to  take  possession. 
In  obedience  to  this  order,  formal  possession  was,  on  the  .SOth  of  Novem- 
ber, 1803,  delivered  by  Saleedo  and  Casa  Calva,  the  Spanish  commis- 
sioners, to  Lausatt,  the  prefect  and  commissioner  of  the  French  Re- 
public. 

"  The  treaty  between  the  United  States  and  the  Republic  of  France 
contains  no  article  or  condition  by  which  its  operation  could  be  sus- 
pended. It  declares  that  the  Republic,  in  pursuance  particularly  of  the 
third  article  of  the  treaty  of  St.  Ildefonso,  has  an  incontestable  title  to 
the  domain  and  to  the  possession  of  the  territory,  and  cedes  it  to  the 
United  States,  in  the  name  of  the  French  Republic,  for  ever,  and  in  full 
sovereignty  with  all  its  I'ights  and  appurtenances.  This  treaty,  therefore, 
operated  from  its  date.  Its  subsequent  ratification  by  the  AiTiei'ican 
government,  and  the  formal  transfer  of  the  country  to  the  American 
commissioners,  on  the  20th  of  Decembei",  1803,  have  I'elation  to  the 
date  of  the  instrument.  The  rights  and  powers  of  sovereignty,  on  the 
part  of  Spain,  over  the  territory,  ceased  with  her  transfer  of  that  sove- 
reignty to  another  government.  It  could  not  exist  in  different  govern- 
ments or  nations  at  the  same  time.  The  power  to  preserve  the  peace 
and  order  of  the  community  may  be  admitted  to  have  been  in  the 
officers  previously  appointed  by  Spain,  until  the  actual  presence  of  the 
agents  of  the  succeeding  governments.  But  this  would  not  imply 
sovereign  power  still  remaining  in  Spain ;  for  if  she  continued  to  be 
sovereign  after  expressly  conceding  her  sovereignty  to  another  govern- 
ment, she  might  still  rightfully  resist  and  control  that  government :  for 
sovereignty,  from  its  nature,  is  never  subordinate.  She  might,  if  still 
sovereign,  notwithstanding  her  treaty  stipulations  with  France,  have 
ceded  the  entii-e  territory  to  some  other  nation.  That  the  government 
of  Spain  never  supposed  that  any  sovereign  authority  was  retained  by 
it  after  the  cession  to  France,  is  apparent  from  the  character  of  the 
treaty  itself,  and  of  the  acts  of  the  Spanish  government  carrying  that 
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having  been  introduced,  and  the  country  not  having  been 
ceded  by  Spain  to  Great  Britain  until  t^o  years  afterwards, 

treaty  into  effect.  It  is  a  somewhat  curious  fact,  that  there  is  not  in  this 
treaty  a  single  stipulation  or  guarantee  in  favor  of  the  lives  and  pro- 
perty of  the  subjects  or  inhabitants  of  the  ceded  country,  much  less  a 
reservation  of  power  to  grant  or  invest  new  rights  within  that  territory. 
The  same  characteristic  is  observable  in  the  royal  order  announcing 
the  cession,  and  also  in  the  formal  act  of  delivery  of  the  territory. 
So  far  from  containing  any  such  stipulation  or  reservation,  the  lan- 
guage of  his  Catholic  Majesty  may  correctly  be  understood  as  convey- 
ing an  acknowledgment  that  he  had  made  no  condition  or  stipulation 
whatever  in  behalf  of  his  late  subjects,  and  had  no  power  to  insist  on 
anything  of  the  kind;  but  had  handed  them  over  to  the  justice,  or 
the  liberality  of  the  new  government,  to  whom  he  had  transferred 
them. 

"  Thus  in  the  order  of  Barcelona,  after  announcing  the  cession 
of  the  territory,  and  directing  the  collection  of  all  the  papers  and 
documents  relating  to  the  royal  treasury,  and  to  the  administration  of 
the  colony  of  Louisiana,  in  order  to  bring  them  to  Spain  for  the  purpose 
of  settling  the  accounts  ;  and  an  inventory  of  all  artillery,  arms,  and 
ammunition,  effects,  &c.,  which  belong  to  him,  and  an  appraisement 
of  them,  in  order  that  their  value  might  be  reimbursed  him  by  the 
French  Republic,  he  uses  this  language :  '  Meanwhile,  we  hope  for  the 
tranquillity  of  the  inhabitants  of  said  colony,  and  we  promise  ourselves, 
from  the  sincere  amity  and  close  alliance  which  unite  us  to  the  govern- 
ment of  the  Republic,  that  the  said  government  will  issue  orders  to  the 
governor  and  other  officers  employed  in  its  service,  that  the  ecclesiastics 
and  religious  houses,  employed  in  the  service  of  the  parishes  and  mis- 
sions, may  continue  in  the  exercise  of  their  functions,  and  in  the  enjoy- 
ment of  their  privileges  and  exemptions  granted  to  them  by  the  charters 
of  their  establishments.  That  the  ordinary  judges  maj',  together  with 
the  established  tribunals,  continue  to  administer  justice  according  to  the 
laws  and  customs  in  force  in  the  colony.  That  the  inhabitants  may  be 
protected  in  the  peaceful  possession  of  their  property.  That  all  grants 
of  property,  of  whatever  denomination,  made  by  my  governors,  may  be 
confirmed,  although  not  confirmed  ])y  myself  I  hope,  further,  that  the 
government  of  the  Republic  will  give  to  its  new  subjects  the  same  proof 
of  affection  and  protection  which  they  have  experienced  under  my 
dominion.' 

"  This  order  from  the  king  is  an  explicit  admission  of  what  the  treaty 
itself  exposes,  namely,  that  no  special  stipulation  had  been  made  for  the 
protection  cither  of  persons  or  property ;  that  he  regarded  his  own 
authority  and  the  dominion  of  Spain  over  the  territory  as  at  an  end ; 
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it  was  held  that  the  governor  had  no  authority  to  grant.^ 
So,  too,  "where  the  court  found  that  the  officer  of  the  Spanish 

and  that  his  sole  reliance  for  the  protection  and  welfare  of  his  late 
subjects,  and  even  for  enforcing  the  grants   he   himself,  through  his 
officials,  had  made,  was  on  the  justice  and  benevolence  of  the  new 
government.     So  far  as  the  acts  of  the  King  oF  Spain  are  to  be  con- 
sidered, in  connexion  with  the  territory,  and  its  inhabitants  ceded  by 
him,  he  appears  to  have  committed  both  to  those  practices,  and  to  that 
discretion,  which  obtain  in   civilized  communities,  wholly  uninfluenced 
by  any  pledge  or  condition  exacted  by  himself.     The  proclamation  of 
the  Spanish  provincial  officers  is  almost  a  literal  repetition  of  this  royal 
order.     The  treaty  of  St.  Ildefonso,  then,  can,  by  no  rule  or  principle 
deducible  from  the  laws  of  nations,  be  interpreted  as  still  reserving  to 
Spain,  after  the  signature  of  that  treaty,  the  power  to  grant  away  the 
public  domain  ;  for  she  could  have  had  no  right  to  calculate  upon  the 
mala  fides  of  the  French  Republic,  with  regard  to  the  provision  for  the 
Duke  of  Parma,  and  to  make  such  calculation  an  excuse  for  mala  fides 
on  her  own  part.     But  surely  no  right,  under  any  pretext,  to  grant  the 
public  domain,  could  exist  in  Spain  after  the  treaty  of  Aranjuez,  of 
March   21st,   1801,  between  that  country  and  France,  by  which  the 
Grand  Duchy  of  Tuscany,  that  had  been  previously  ceded  to  the  French 
Republic,  was  accepted  by  Spain  in  full  satisfaction  of  the  provisions 
agreed  to  be  made  for  the  Duke  of  Parma.     And  least  of  all  could  such 
a  power  continue  in  the  government  of  Spain  after  the  royal  order  of 
the  15th  of  October,  1802,  proclaiming  the  retrocession  of  the  territory 
of  Louisiana,  and  the  fulfilment  or  satisfaction,  of  course,  of  all  treaty 
stipulations  in  reference  to  that  territory,  and  all  this,  too,  promulgated 
under  the  signature  of  the  king  himself.      It  may  now  be  properly 
asked,  What,  then,  are  the  grants,  titles,  or  other  rights  protected  by  the 
third  article  of  the  treaty  between  the  United  States  and  the  French 
Republic,  of  the  30th  of  April,  1803,  and  by  the  Acts  of  Congress  of 
1824  and   1844,  referring  to  that  treaty,  and  to  previous  acts  of  the 
Spanish  government?     The  third  article  of  the  treaty  of  Paris,  of  1803, 
is  in  these   words :   '  The  inhabitants   of  the   ceded  territory  shall  be 
incorporated  in  the  Union  of  the  United  States,  and  admitted  as  soon  as 
possible,  according  to  the  principles  of  the  Federal  Constitution,  to  the 
enjoyment  of  all  the  rights,  advantages,  and  immunities  of  citizens  of 
the  United  States,  and  in  the  mean  time  they  shall  be  maintained  and 
protected  in  the   free    enjoyment  of   their  liberty,  property,   and  the 
religion  which  they  profess.'     The  term  property,  in  this  article,  will 
embrace  rights  either  in  possession  or  in  action  :  property  to  which  the 


'  The  United  States  v.  Power's  Heirs,  11  Howard,  570. 
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government,  "whose  grant  was  relied  upon,  had  not  the  power 
to  dispose  of  the  public  domain,  at  the  time  of  the  grant,  it 

title  was  completed,  or  that  to  which  the  title  was  not  yet  completed, 
but  in  either  acceptation  it  could  be  applied  only  to  rights  founded  in 
justice  and  good  faith,  and  based  upon   authority  competent  to  their 
creation.     The  article  above  cited  cannot,  without  the  grossest  perver- 
sion, be  made  either  to  express  or  imply  more  than  this.     According  to 
this  just  and  obvious  rule  of  interpretation,  the  treaty  of  Paris,  of  April 
the  30th,  1803,  by  any  reference  it  could  be  supposed  to  have  to  titles  or 
claims  derived  from  Spain,  could  embrace  such  only  as  had  their  origin 
whilst  Spain  was  the  rightful  sovereign  over  the  territory,  a  period  which, 
by  the  most  liberal  extension  of  her  power,  cannot  be  carried  farther 
than  the  13th  of  October,  1802,  the  date  bf  the  royal  order  of  Barcelona. 
Indeed,  if  not  from  the  date  of  the  treaty  of  St.  Ildcfonso,  yet  certainly 
from  the  21st  of  March,  1801,  grants  by  Spain,  of  the  public  domain  of 
Louisiana,  would  have  been  frauds  upon  the  French  Eepublic,  since,  by 
the  treaty  of  Aranjuez,  of  the  date  last  mentioned,  full  satisfaction  of 
the  terms  stipulated  for  the  Duke  of  Parma  was  acknowledged  by  Spain. 
Looking  more   particularly  to  the  documents   on  which  this   claim  is 
founded,  we  find  it  recited  by  the  certificate  of  Pitando,  that  the  land  in 
question  had  been  surveyed  by  him,  in  obedience  to  a  decree  of  the  General 
Intendancy  of  the  province,  under  the  date  of  the  1st  September,  1803. 
This  decree  is  not  produced  in  evidence,  but  upon  the  supposition  that 
it  was  on  the  record  and  properly  verified,  the  question  of  the  compe- 
tency of  the  authority  to  order  it  would  stand  precisely  as  it  does  in  its 
absence.     Turning  next  to  the  grant  itself,  there  are,  in  addition  to  the 
fact  of  the  date  of  that  instrument,  other  circumstances  disclosed  upon 
its  face,  showing  not  only  the  want  of  authority  in  the  grantee  to  make 
a  good  title,  but  which  bring  home  to  the  grantee  and  to  the  individual 
soliciting  the  grant,  full  knowledge  that  the  title  to  whatever  might  be 
properly  considered    Louisiana,    at    least,   no  longer  remained   in  the 
Spanish  government.     The  grant  is  dated  at  New  Orleans.     It  recites 
the  application  of  Reynes  for  40,000  arpents  of  land,  to  be  paid  for  in 
letters  of  credit  formerly  issued  by  the  provincial  government,  and  then 
goes  on  to  state  that,  in  consequence  of  the  petition,  Morales  had  caused 
a  certified  copy  of  the  letter  addressed  by  that  Intendancy  to  the  com- 
missioners appointed  for  the  transfer  of  the  province  of  Louisiana,  to  be 
submitted,  with  the  petition,  to  the  solicitor  of  the  crown.     This  docu- 
ment, then,  excludes  all  doubt  as  to  the  knowledge  of  the  parties  of  the 
cession  to  the  United  States  of  Louisiana,  by  whatever  might  have  been 
its  real  boundaries.     It  is  signed  by  Morales,  not  as  being  an  officer 
of  the  territory  of  Louisiana,  but  as  Intendant  of  the  province  of  West 
Florida,  after  Louisiana  had  passed  to  two  sovereign  states  since  its 
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was  held  that  a  receipt  of  that  date,  given  by  him  for  the 
purchase-money  of  the  lands,  could  convey  no  title.-^     In 

possession  by  Spain,  and  after  actual  possession  had  been  delivered  to 
the  United  States.  It  is  clear,  then,  that  the  documents  exhibited  and 
relied  on  by  the  appellee  could,  by  their  own  terms,  convey  no  title 
within  the  territory  of  Louisiana.  Superinduced  upon  our  own  conclu- 
sions, drawn  from  the  treaties  above  mentioned,  and  from  the  laws  of 
nations  applicable  to  their  construction,  is  the  positive  legislative  decla- 
ration, in  the  Act  of  Congress  of  March  2Gth,  180-i,  'pronouncing  all 
grants  for  lands,  within  the  territories  ceded  by  the  French  Republic  to 
the  United  States,  by  the  treaty  of  the  30th  of  April,  1803,  the  title 
whereof  was,  at  the  date  of  the  treaty  of  St.  Ildefonso,  in  the  crown 
government,  or  nation  of  Spain,  and  every  act  and  proceeding  subse- 
quent thereto,  of  whatsoever  nature  towards  the  obtaining  of  any  grant, 
title,  or  claim  to  such  lands,  under  whatsoever  authority  transacted  or 
pretended,  be,  and  the  same  are  hereby  declared  to  be,  and  to  have 
been  from  the  beginning,  null  and  void,  and  of  no  effect  in  law  or 
equity.' 

This  Act  of  1804  explicitly  avows  the  opinion  of  the  government  of 
the  United  States,  as  to  any  power  or  right  in  Spain  at  any  time  after 
the  treaty  of  St.  Ildefonso.  It  covers  the  whole  subject  of  grants, 
concessions,  titles,  &c.,  derived  from  Spain  at  any  time  subsequent  to 
the  treaty,  stamping  upon  all  such  grants,  &c.,  the  most  utter  i-eproba- 
tion,  denying  to  them  any  validity  or  merit,  either  legal  or  equitable. 
This  Act  of  1804  has  never  been  directly  repealed.  It  still  operates 
upon  all  the  grants,  concessions,  &c.,  embraced  within  its  provisions, 
so  far  as  those  provisions  may  be  shown  to  have  been  modified  by 
posterior  legislation  ;  and  it  has  been  invariably  held,  and,  indeed,  must 
follow,  as  of  necessity,  that  imperfect  titles,  derived  from  a  foreign 
government,  can  only  be  perfected  by  the  legislation  of  the  United 
States.  But  it  is  argued  by  the  appellee,  that  as  the  land  in  dispute  did 
not  lie  within  the  territoiy  of  which  France  obtained  from  Spain  actual 
occupancy,  or  of  which  the  United  States  ever  obtained  a  like  occu- 
pancy, until  possession  thereof  was  taken  under  the  proclamation  of 
President  Madison,  of  October  the  10th,  1810;  and  as  the  Spanish 
authorities  in  the  mean  time,  as  a  government,  de  facto,  retained  posses- 
sion, they  could  in  this  character  invest  their  grantees  with  inchoate  or 
equitable  rights,  which,  under  the  privileges  bestowed  by  the  Acts  of 
1824  and   1844,  might  be  matured  into  perfect  titles   as   against  the 


'  The  United  States  v.  Moore,  12  Howard,  209.  See  this  case  for  an 
historical  account  as  to  what  officer  in  Louisiana  possessed  the  power  to 
grant  part  of  the  king's  domain. 
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like  manner,  where  the  French  authorities  of  Louisiana  had 
made  a  grant  of  land  south  of  the  thirty-first  degree  of 

United  States.     Without  stopping  to  remark  on  the  caution  whicli  should 
ever  be  manifested  in  the  admission  of  claims,  which,  if  not  founded  in 
violence,  or  in  mere  might,  yet  refer  us  for  their  origin,  certainly,  not  to 
regular,  unquestioned,  legal,  or  political  authority,  it  may  be  safely  said 
that  claims  founded  upon  the  acts  of  a  government,  de  facto,  must  be 
sustained,  if  at  all,  by  the  nature  and  character  of  such  acts  themselves, 
as  proceeding  from  the  exercise  of  the  inherent  and  rightful  powers  of 
an  independent  government.     They  can   never  be  supported  upon  the 
authority  of  such  a  government,  if  shown  to  have  originated  in  a  viola- 
tion of  its  own  compacts,  and  in  derogation  of  rights  it  had  expressly 
conceded  to  others.     Every  claim   asserted  upon  wrong,  such  as  this 
latter  position  implies,  would  be  estopped  and   overthrown  by  alleging 
the  compact  or  concession  it  sought  to  violate.     Thus,  if  Spain,  by  the 
treaty  of  St.  Ildefonso,  did  in  truth  cede  to  France  the  lands  lying 
between  the  Mississippi  and  Perdido,  she  could  not  as  a  government,  de 
jure  or  de  facto,  without  the  assent  of  the  United  States,  possessing  all 
the  rights  of  the  French  Republic,  make  subsequent  grants  of  the  same 
lands  either  to  communities  or  to  individuals.     Her  grants  could  not  be 
regarded  as  the  inherent,  competent,  and  uncommitted  proceedings  of 
an  independent  government  de  facto.    They  would  be  met  and  made  null 
by  her  own  previous  acknowledgment.     "Whether  by  the  treaties  of  St. 
Ildefonso  and  of  Paris,  the  territory  south  of  the  thirty-first  degree  of 
north  latitude,  and  lying  between  the  Mississippi  and  Perdido,  was  ceded 
to  the  United  States,  is  a  question  into  which  this  court  will  not  now 
inquire.     The  legislative  and  executive  departments  of  the  government 
have  determined  that  the  entire  territory  was  so  ceded.     This  court  has 
solemnly  and  repeatedly  declared,  that  this  was    a  matter  piJfculiarly 
belonging  to  the  cognizance  of  those  departments,  and  that  the  pro- 
priety of  their  determination  it  was  not  within  the  province  of  the  judi- 
ciary to  contravene  or  question.     Sec  the  cases  of  Foster  and  Elam  v. 
Mutson,  2  Peters,  253,  and  of  Garcia  v.  Lee,  12  Peters,  511.     In  the 
former  case,  the  court  say :  *  If  a  Spanish  grantee  had  obtained  posses- 
sion of  the  land  in  dispute,  so  as  to  be  the  defendant,  would  a  court  of 
the  United  States  maintain  his  title  under  a  Spanish  grant,  made  subse- 
quent to  the  acquisition  of  Louisiana,  simply  on  the  principle  that  the 
Spanish  construction  of  the  treaty  of  St.  Ildefonso  was  right,  and  the 
American  construction  wrong?  Such  a  decision  would  subvert  those  prin- 
ciples which  govern  the  relations  between  the  legislative  and  judicial 
departments,  and  mark  the  limits  of  each.     Substituting  the   United 
States  as   a  defendant  in  the  place  of  a  private  litigant  (a  privilege 
permitted  by  the  law  of  182-i),  the  case  supposed  and  satisfactorily 


SPECIAL   APPELLATE   JURISDICTION.  479 

north  latitude,  and  between  the  rivers  Mississippi  and 
Perdido,  in  what  is  now  the  State  of  Alabama,  after  the 

answered  in  the  quotation  just  made,  is  precisely  in  all  its  features  that 
now  before  the  court ;  and  to  sustain  the  pretensions  of  the  appellee, 
it  is  indispensable  that  the  American  construction  of  the  treaty  of  St. 
Ildefonso  be  rejected,  and  the  Spanish  construction  need  to  be  the  true 
one.'  In  the  case  of  Garcia  v.  Lee,  this  court  say  :  '  The  controversy,  in 
relation  to  the  country  between  the  Mississippi  and  Perdido  Rivers,  and 
the  validity  of  the  grants  made  by  Spain  in  the  disputed  territory,  after 
the  cession  of  Louisiana  to  the  United  States,  were  carefully  examined 
and  decided  in  the  case  of  Foster  and  Elam  v.  Neilson.  The  Supreme 
Court,  in  that  case,  decided  that  the  question  of  boundary,  between  the 
United  States  and  Spain,  was  a  question  for  the  political  department  of 
the  government ;  that  the  legislative  and  executive  branches  having 
decided  the  question,  the  courts  of  the  United  States  were  bound  to 
regard  the  boundary  determined  by  them  to  be  the  true  one  ;  that 
grants,  made  by  the  Spanish  authorities,  of  lands  which,  according  to 
the  boundary  line,  belonged  to  the  United  States,  gave  no  title  to  the 
grantees  in  opposition  to  those  claiming  under  the  United  States.  Has 
the  law,  as  expounded  in  the  case  of  Foster  and  Elam  v.  Neilson,  and 
of  Garcia  v.  Lee,  been  in  any  respect  changed  by  the  Act  of  1844  ? 
Has  that  act  enlarged  the  rights  of  claimants  under  French  or  Spanish 
titles,  or  restricted  the  rights  of  the  United  States,  as  derived  from  the 
treaties  of  St.  Ildefonso  and  of  Paris  ?  Beyond  an  extension  of  the 
modes  of  proceeding  allowed  by  the  Act  of  1824  to  claimants  in  Mis- 
souri, to  persons  claiming  under  Spanish,  French,  or  British  titles, 
within  the  States  of  Louisiana  and  Arkansas,  and  within  those  portions 
of  the  States  of  Mississippi  and  Alabama  lying  south  of  the  thirty-first 
degree  of  north  latitude,  and  between  the  Rivers  Mississippi  and  Per- 
dido, we  can  perceive  no  change  in  the  Act  of  1824  effected  by  the  Act 
of  1844.  We  are  unable  to  perceive  any  addition  made  by  the  latter  act 
to  the  intrinsic  strength  of  the  claims  allowed  to  be  prosecuted,  or  any 
dispensation  from  proofs  of  their  being  bonajide,  or  of  a  single  condition 
prescribed  in  relation  to  their  origin  and  character  by  the  Act  of  1824. 
What  are  the  conditions  prescribed  by  this  Act,  as  indispensable  to  the 
allowance  and  establishment  of  titles' derived  from  France  or  Spain,  has 
been  stated  in  a  previous  part  of  this  opinion,  and  having  shown  the 
title  of  the  appellee  to  be  wanting  in  all  those  conditions,  it  is  the 
opinion  of  this  court  that  his  petition  should  have  been  rejected,  and, 
therefore,  that  the  judgment  of  the  district  court,  pronounced  in  this 
cause,  should  be  reversed,  and  the  same  is  hereby  reversed." 

See  also  Davies  v.  The  Police  Jury  of  Concordia,   9  Howard,  280, 
where  the  court  laid  down  the  principle,  that  when  territory  is  ceded,  the 
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definitive  treaty  of  peace  between  Great  Britain,  France, 
and  Spain,  by  -which  the  territory  in  which  the  hmd  was 
situated  was  ceded  to  Great  Britain  (10th  Feb.  1763),  the 
grant  was  held  to  be  void.^ 

§  337.  As  to  the  particidar  officers  having  authority  to 
grant  hinds  in  the  territory  embraced  within  the  Acts  of 
1824  and  1844,  it  has  been  ascertained  that  the  Governor- 
General  of  Louisiana,  the  Commandant  of  the  port  of  New 
Madrid,  acting  as  sub-delegate,  and  under  the  instructions 
of  the  Governor-General,  and  the  Lieutenant-Governor  of 
Upper  Louisiana,  had  authority  to  contract  and  give  conces- 
sions and  make  orders  of  survey,  by  first  decrees,  either 
with  or  without  conditions.^ 

§  338.  The  question,  then,  that  arises  under  the  Act  of 
1824,  as  revised  by  the  Act  of  1844,  is,  whether,  in  a  case 
where  a  party  claims  to  liold  a  paper  title,  consisting  of  a 
grant  from  the  former  autliorities  of  the  country,^  the  land 
had  been  severed  from  the  public  domain  before  the  cession. 
If  the  grant  was  a  gratuitous  concession,  given  for  the  pur- 
pose of  cultivation  or  of  raising  cattle,  and  no  actual  pos- 
session was  taken  during  the  existence  of  the  government 
making  the  concession,  no  equity  was  imposed  on  the  govern- 
ment of  the  United  States  ;  and  if  the  party  had  taken  pos- 
session, but  had  no  survey  executed  during  the  time  when 

national  character  for  commercial  purposes  continues  until  actual 
delivery;  but  between  the  time  of  signing  the  treaty  and  actual  delivery 
of  the  territory,  the  sovereignty  of  the  ceding  power  ceases,  except  for 
strictly  municipal  purposes,  or  such  an  exercise  of  it  as  is  necessary  to 
preserve  and  enforce  the  sanctions  of  its  social  condition.  The  power 
to  grant  land  or  franchises  is  one  of  the  attributes  of  sovereignty  which 
ceases. 

'  Montault  v.  The  United  States,  12  Howard,  47. 

2  Glenn  v.  The  United  States,  13  Howard,  250,  257;  Soulard  v.  The 
United  States,  10  Peters,  100. 

"  Under  the  Acts  of  1824  and  1844,  the  district  court  had  no  power 
to  act  upon  a  case  of  mere  naked  possession,  unaccompanied  by  any 
paper  title.     The  U.  S.  v.  Power's  Heirs,  11  Howard,  570. 
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that  government  exercised  jurisdiction,  he  must  establish  the 
boundaries  of  his  grant,  and  identify  the  land  with  such  cer- 
tainty as  to  show  what  particular  tract  was  severed  from  the 
public  domain.^  And  it  must  appear  that  the  particular 
tract  was  severed  from  the  public  domain,  either  by  actual 
survey,  or  by  some  ascertained  limits  or  mode  of  separation 
recognised  by  a  competent  authority.^ 

§  339.  What  constitutes  a  grant  or  concession,  or  what  is 
to  be  deemed  the  inception  of  one  of  the  inchoate  titles  which 
are  cognizable  under  the  Act  of  1824,  is,  of  course,  a  ques- 
tion of  construction  upon  the  title-papers,  or  other  written 
acts  of  the  government,  by  which  the  land  is  alleged  to  have 
been  separated  from  the  public  domain,  and  impressed  with 
the  character  of  private  property.^  It  seems  that  the  Su- 
preme Court  of  the  United  States,  in  construing  these  in- 
struments, will  look  for  some  words  of  grant,  not  in  the 
technical  language  of  con^mon  law  conveyances,  but  in  the 
terms  which  were  usually  employed  by  the  Spanish  colonial 
authorities  to  evince  the  intention  of  severing  the  land  from 
the  royal  domain,  and  conveying  it  as  individual  private  pro- 
perty."* What  effect  is  to  be  given  to  the  language  of  these 
instruments  depends  upon  the  Spanish  laws  in  force  in 
Louisiana  at  the  time  they  were  issued,  and  these  laws  must 
be  judicially  noticed  and  expounded  by  the  court,  like  the 
laws   affecting  titles  to  real  property  in  any  other   state. 

'  The  United  States  v.  Boisdore,  11  Howard,  63. 

2  Leeompte  r.  The  U.  States,  11  Howard,  115,  127. 

^  See  the  very  important  cases  of  The  United  States  v.  Philadelphia 
and  New  Orleans,  11  Peters,  609,  on  the  "Bastrop"  claim  ;  The  United 
States  V.  King,  3  Howard,  773,  S.  C,  7  Howard,  833,  upon  the  "Maison 
Rouge"  claim.  Both  of  these  cases  arose  under  peculiar  contracts  with 
the  Spanish  government  for  the  formation  of  colonies,  and  the  question 
substantially  was,  whether  the  papers  containing  the  supposed  grants 
were  to  be  considered  as  conveying  a  property  in  the  territory  designated 
to  the  party  who  contracted  to  introduce  the  settlers.  See,  also,  The 
United  States  v.  Turner,  11  Howard,  663,  on  the  same  titles. 

*  U.  States  V.  King,  7  How.  833,  852. 

31 
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They  are  qvtestions  of  law  and  not  questions  of  fact.  The 
laws  of  a  state  of  the  Union  cannot  be  treated  as  the  laws  of 
a  foreign  nation,  and  ascertained  and  determined  as  a  matter 
of  fact,  by  a  jury,  upon  the  testimony  of  witnesses.^ 

§  340:  And  v.-hcrc  the  title-papers  amount  to  a  severance, 
or  evince  an  intention  to  sever  the  land  from  the  public 
domain,  the  conditions  expressed  or  implied  by  the  conces- 
sion must  have  been  performed.  Thus,  where  the  land 
claimed  to  have  been  sold  by  the  Spanish  authorities  for  a 
sum  of  money,  had  its  front  on  the  Mississippi  River,  and  it 
was  found  to  be  an  ordinance  of  the  government  under  which 
the  claim  originated,  that  the  front  proprietors  of  land  on 
the  river  should  make  mounds  or  levees,  and  also  to  clear 
and  ditch  the  whole  front  of  the  depth  of  two  arpents,  within 
three  years  from  the  date  of  the  pui-chase,  in  default  whereof 
the  land  reverted  to  the  king,  and  this  condition  had  not 
been  complied  with,  and  the  alleged  proprietor  had  asserted 
no  claim  from  1798  to  1835,  the  presumption  was  held  to 
be  that  he  surrendered  his  purchase,  and  had  his  money  re- 
funded." So,  too,  where  the  regulations  required  that  the 
grantee  should  take  possession  and  put  under  labor  a  certain 
quantity  of  the  land,  within  three  years,  as  a  preliminary  to 
a  survey  and  a  complete  title,  and  this  had  never  been  done, 
and  no  claim  had  been  set  up  from  1779  to  1847,  the  same 
presumption  was  applied.^ 

§  341.  The  effect  of  conditions  imposed  by  the  express 
terms  of  the  concession,  or  of  a  contract  between  the  autho- 
rities of  the  government  and  the  petitioner  for  a  grant,  was 

«  The  United  States  v.  Turner,  11  Howard,  663,  668. 

2  The  United  States  v.  Moore,  12  Howard,  209.  Upon  the  point  of 
lapse  of  time,  in  this  case,  it  appeared  that  the  government  had  taken 
possession,  and  had  sold  out  the  lands  to  a  great  extent.  The  court  said 
that  the  private  owners  could  have  relied  on  the  lapse  of  time,  as  a  bar, 
and,  upon  principle,  their  vendor  could  likewise  do  so. 

^  Tlie  United  Slates  v.  Hughes,  13  Howard.  1. 
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much  considered  in  Glen's  case  upon  the  "  Glamorgan" 
claim.  Glamorgan,  under  whom  the  plaintiff  claimed,  had 
obtained  a  concession  from  competent  authority  of  a  large 
tract  of  land,  for  the  express  purpose  of  introducing  a  colony 
from  Canada  for  the  cultivation  and  manufacture  of  hemp,  in 
Upper  Louisiana.  The  title-papers  consisted  of  his  petition 
to  the  commandant  (who  acted  under  the  instructions  of  the 
governor-general),  and  the  commandant's  decree  endorsed 
thereon.  From  both  these  instruments  taken  together,  it 
was  apparent  that  the  introduction  of  the  colony,  and  the 
commencement  of  the  cultivation  and  manufacture  of  hemp, 
were  conditions  precedent  to  the  existence  of  a  right  in 
Glamorgan  to  apply  for  a  perfect  title,  or  to  have  a  public 
survey. .  The  concession  was  made  in  1796  ;  but  no  posses- 
sion was  ever  taken  by  Glamorgan,  nor  was  the  land  sur- 
veyed prior  to  the  time  when  Upper  Louisiana  was  delivered 
to  the  United  States  (in  March,  1804),  nor  had  any  claimant 
under  Glamorgan  ever  had  possession  since.  The  court  dis- 
tinguished this  case  from  Arredondo's^  by  pointing  out  the 
distinction  between  the  Florida  titles  under  the  Act  of  1828, 
and  the  Louisiana  titles  under  the  Act  of  1824.  The  former 
embraced  perfect  titles,  the  latter  onl}'-  imperfect  titles. 
Arredondo's  case  was  a  grant  in  absolute  property,  and  was 
founded  on  a  perfect  title,  complete  by  all  the  sanctions  of 
the  Spanish  law ;  and  although  there  was  a  condition,  it  was 
a  condition  subsequent  to  the  vesting  of  the  land,  and  its 
performance  having  become  impossible  by  the  act  of  the 
grantor,  it  was  held  to  be  discharged.  Glamorgan's  case  was 
an  inchoate  title,  and  the  right  to  have  it  made  complete  did 
not  vest  until  the  performance  of  the  condition  precedent  on 
which  the  concession  was  made.^ 

•  6  Peters,  691. 

2  Glenn  v.  The  United  States,  13  Howard,  250,  25G.  In  this  case,  the 
Sui^reme  Court  said :  "  Thus  it  appears  that  Glamorgan  got  the  paper- 
title  relied  on,  in  the  ordinary  form,  and  which  he  retained  in  his  own 
hands,  until  after  Upper  Louisiana  was  delivered  to  the  United  States  in 
March,  1804.  No  possession  was  taken  of  the  land,  or  any  part  of  it,  nor 
was  it  surveyed  during  the  time  Spain  governed  the  country,  nor  has  any 
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§  342.  In  like  niiinnor,  wlicre  ii  concession  had  been  made 
upon  the  express  condition  that  a  road  and  clearing  should 

claimant  under  Glamorgan  c^ver  had  possession,  so  far  as  this  record 
shows.  The  surveys  produced  to  us  are  private  ones,  and  of  no  value  in 
support  of  the  claim.  And  this  brings  us  to  a  consideration  of  the  mere 
title-paper  standing  alone.  On  its  true  meaning  this  controversy  de- 
pends. 1.  The  petition  of  Glamorgan,  and  Delassus's  decree  on  it,  must 
be  construed  together,  there  being  a  proposition  to  do  certain  acts  on  the 
one  side,  and  an  acceptance  on  the  other,  limited  by  several  restrictions. 
2.  What  is  stated  in  either  paper,  as  to  facts  or  intent,  must  be  taken  as 
true.  Such  are  the  rules  laid  down  in  Boisdore's  case,  11  How.  87,  and 
which  apply  here.  The  country  was  vacant,  and  greatly  needed  popu- 
lation, which  could  only  be  drawn  from  abroad ;  and  this  population 
Glamorgan  stipulated  that  he  would  supply,  and  establish  a  colony  from 
Ganada  on  the  island. 

"That  he  would  introduce  cultivators  of  hemp,  and  artisans  skilled  in 
the  manufacture  of  cordage,  and  would  grow  hemp  and  make  cordage 
to  an  extent  so  large  as  to  be  of  national  consequence.  On  the  faith  of 
these  promises  the  grant  was  made.  As  already  stated,  no  step  was 
taken  by  Glamorgan  to  perform  tlie  contract.  All  that  he  did  was  a 
presentation  of  his  petition,  and  the  obtaining  of  Delassus's  approval  and 
decree  on  it. 

"  This  paper  he  retained  about  thirteen  years,  when  it  was  assigned 
to  Pierre  Choteau,  May  2d,  1809,  by  a  deed  of  conveyance  for  the 
land  claimed.  In  view  of  these  facts  several  legal  considerations  arise. 
It  was  held  in  Arredondo's  case,  G  Peters,  711,  that  by  consenting  to  be 
sued,  the  United  States  had  suljmitted  to  judicial  action,  and  considered 
the  suit  as  of  a  purely  judicial  character,  which  the  court  were  bound  to 
decide  as  between  man  and  nuin  litigating  the  same  subject-matter,  and 
that  in  thus  deciding  the  courts  were  restricted  within  the  limits,  and 
governed  by  the  rules  Gongress  has  prescribed.  The  principal  rules  ap- 
plicable here,  are,  that  in  settling  the  question  of  validity  of  title,  we  arc 
required  by  the  Act  of  1824  to  proceed  in  conformity  with  the  principles 
of  justice,  according  to  the  law  of  nations,  the  stipulations  of  the  treaty 
by  which  the  country  was  acquired,  and  the  proceedings  under  the  same, 
the  several  Acts  of  Gongress  in  relation  thereto,  and  the  laws  and  ordi- 
nances of  the  government  from  which  the  claim  is  alleged  to  have  been 
deduced.  Wiien  deciding  according  to  the  law  of  nations  and  the  stipu- 
lations of  the  treaty,  we  are  bound  to  hold  that  such  title  as  Glamorgan 
had  by  his  concession,  or  first  decree,  stood  secured  to  him  as  private 
property,  and  tliat  the  claim  being  assignable,  the  complainants  repre- 
sent Glamorgan,  and  this  brings  us  to  the  question  as  to  what  right  was 
acquired  by  the  concession,  according  to  the  laws  and  ordinances  of  the 
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be  made  within  one  year,  and  an  establishment  be  made  upon 
the  land  within  three  years,  and  neither  of  these  conditions 

Spanish  colonial  government  existing  and  in  force  when  the  grant  was 
made.  By  these  the  Commandant,  Delassus,  had  authority  to  contract  and 
give  concessions,  and  make  orders  of  survey  by  first  decrees,  either  with  or 
without  conditions,  as  this  court  held  in  the  case  of  Soulard  v.  The  United 
States,  10  Pet.  144,  provided  the  concession  was  founded  on  a  conside- 
ration jinma/zcie  good,  either  past,  when  the  concession  was  made,  or 
to  follow  in  future.  Here  the  consideration  was  to  arise  by  future  per- 
formance on  the  part  of  the  grantee.  But  it  is  insisted  that,  forasmuch 
as  a  title  vested  in  Glamorgan  by  the  grant  to  him,  even  admitting  that 
it  was  encumbered  with  conditions,  still,  as  their  performance  was  to 
happen,  subsequent  to  the  vesting  of  the  estate,  the  want  of  performance 
could  only  be  taken  advantage  of  l)y  a  proceeding  instituted  by  govern- 
ment for  that  especial  purpose.  Nor  could  want  of  performance  be  set 
up  as  a  defence  in  this  suit.  If  the  premises  assumed  were  true,  the 
conclusion  would  necessarily  follow,  and  Arredondo's  case  is  relied  on 
in  support  of  this  position,  and  as  governing  the  present  case.  That 
proceeding  was  founded  on  a  perfect  title,  having  every  sanction  the 
Spanish  government  could  confer.  It  was  brought  before  the  courts  ac- 
cording to  the  6th  section  of  the  Act  of  May  2^,  1828,  which  embraced 
perfect  titles,  and  was  only  applicable  to  suits  in  Florida.  The  subse- 
quent condition  there  relied  on  to  annul  the  grant  was  rendered  imma- 
terial, and  perhaps  impossible,  by  the  grantor  himself,  as  this  court  held  ; 
and  the  grantee  discharged  from  its  performance.  But,  in  Glamorgan's 
case,  the  conditions  to  occupy  and  cultivate  were  precedent  conditions  ; 
they  addressed  themselves  to  the  Governor-General,  and  their  performance 
was  required  in  advance.  Before  any  right  existed  in  Glamorgan  to 
apply  for  a  complete  title,  or  even  to  have  a  public  survey,  preparatory 
to  such  application,  he  was  bound  by  his  contract  to  establish  his  colony 
on  the  land;  and  furthermore,  to  set  up  his  manufactory  to  make  cordage, 
and  to  supply  it  with  hemp  grown  on  the  land,  unless  these  conditions 
were  waived  on  the  part  of  the  Spanish  government.  And  as  we  are 
called  on  by  the  complainants  to  adjudge  the  validity  of  this  claim,  and 
to  order  that  a  patent  shall  issue  for  the  land  in  the  name  of  the  United 
States,  it  necessarily  follows  the  same  duty  is  imposed  on  us  that  would 
have  devolved  upon  the  Governor-General,  had  the  Spanish  government 
continued  in  Louisiana.  By  the  Spanish  regulations,  Glamorgan  was 
not  recognised  as  owner  of  a  legal  title  without  the  further  act  of  the 
King's  deputy,  the  Governor-General,  or  the  Intendant-General,  after  the 
power  to  make  perfect  grants  was  conferred  on  him.  Until  this  was 
done,  the  legal  title  remained  in  the  Grown  ;  and  the  same  rule  has  been 
applied  in  this  country.     No  standing  can  be  allowed  to  imperfect  and 
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had  been  coniplieil  willi,  and  possession  was  not  taken  until 
after  the  cession  of  the  country  to  the  United  States,  it  was 

unrecognised  claims  in  tlic  ordinary  judicial  tribunals,  until  confirmed 
either  by  Congress  directly,  or  by  a  special  tribunal  constituted  by  Con- 
gress for  that  purpose.  For  our  opinion  more  at  large  on  this  subject, 
we  refer  to  the  case  of  Monard  v.  Massey,  8  How.  305,  30G,  307. 
As  we  are  asked  to  decree  the  final  title,  and  bound  to  do  so  in  like 
manner  that  the  Spanish  Governor-General,  or  Intendant,  was  bound, 
it  follows  we  may  refuse,  for  the  same  legal  reasons  that  they  could 
refuse.  And  the  question  presented  is,  whether  we  are  bound  to  refuse, 
according  to  the  face  of  the  contract  sued  on,  and  in  conformity  with  our 
previous  decisions  in  other  cases  depending  on  similar  principles  ?  Very 
many  applications  made  for  perfect  titles  to  the  district  courts,  under  the 
Act  of  182-1,  have  been  resisted,  because  subsequent  conditions  had  not 
been  complied  with  :  first,  such  as  mill  grants  in  Florida,  where  the  usual 
quantity  of  sixteen  thousand  acres  was  given  by  concession,  with  a  con- 
dition that  the  mill  should  be  built  within  a  specified  time;  second,  where 
grants  were  made  for  the  purpose  of  cultivation,  and  no  cultivation  fol- 
lowed, as  in  the  case  of  "Wiggins  (14  Peters),  and  of  Boisdore  (11  How.) ; 
third,  where  by  the  concession  parties  were  required  by  special  regula- 
tions to  levee  and  ditch  on  the  river's  front  in  Lower  Louisiana.  These 
were  subsequent  conditions,  just  as  much  as  the  introduction  of  a  colony 
of  hemp-growers,  and  the  manufacture  of  cordage,  by  Glamorgan,  and  yet 
no  one  has  ever  successfully  maintained  that  a  party  having  such  con- 
cessions could  hold  the  land  and  obtain  a  perfect  title,  although  he  did 
not  build  the  mill,  nor  occupy  and  cultivate,  nor  levee  and  ditch,  founded 
on  the  assumption  that  performance  was  unnecessary. 

"In  all  these  cases  it  was  held  that  i)erformance  was  a  condition  pre- 
cedent, and  the  real  equity  ou  which  a  favorable  decree  for  a  patent 
could  be  founded  under  the  Act  of  1824.  If  Glamorgan's  concession 
carries  with  it  conditions  similar  in  principle,  it  must  abide  by  the  settled 
rule  of  decision.  This  depends  on  the  true  meaning  of  his  contract  with 
the  Spanish  authorities.  lie  agreed  to  estaWish  a  colony  by  introducing 
a  foreign  population,  and  to  grow  hemp  and  manufacture  cordage  to  an 
amount  so  large  as  to  make  it  a  national  object.  By  these  promises  he 
obtained  a  concession  for  more  than  half  a  million  acres  of  land.  A 
promise  of  performance  was  the  sole  ground  on  which  the  Spanish  com- 
mandant made  the  concession;  and  actual  performance  was  to  be  the 
consideration  ou  which  a  complete  title  could  issue.  So  far  from  com- 
plying, Glamorgan  never  took  a  single  step  after  the  agreement  was  made ; 
and  in  1809  sold  out  his  claim  on  speculation,  for  the  paltry  sum  of  fifteen 
hundred  dollars.  Under  these  circumstances,  we  are  called  on  to  decide 
in  his  favor,  according  to  the  principles  of  justice;,  this  being  the  rule 
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held  that  the  land  was  forfeited,  for  the  same  reasons  as 
those  which  governed  the  preceding  case.-' 

prescribed  to  us  by  the  Act  of  1824  and  the  Spanish  regulations.  To 
hold  that  an  individual  should  have  decreed  to  him,  or  to  his  assignees, 
a  domain  of  land  more  than  equal  to  seven  hundred  square  miles,  for  no 
better  reason  than  that  he  had  the  ingenuity  to  induce  a  Spanish  com- 
mandant to  grant  the  concession,  founded  on  extravagant  promises,  not 
one  of  which  was  ever  complied  with,  would  shock  all  sense  of  justice. 
And  such  decision  would  be  equally  contrary  to  the  policy  pursued  by 
Spain,  which  was  to  make  grants  for  the  purposes  of  settlement  and  in- 
habitation, and  not  to  the  end  of  mere  speculation.  We  so  held  in  Bois- 
dore's  ease  (11  How.  96),  and  the  principle  applies  even  more  strongly 
in  this  case  than  it  did  in  that,  as  there  something  was  done  towards 
compliance,  and  here  nothing  has  been  attempted.  The  remaining 
ground,  on  which  the  complainants  demand  a  confirmation,  is  the  follow- 
ing :  because,  if  the  concession  was  upon  conditions  which  should  have 
been  complied  with  in  order  to  vest  the  estate  as  against  Spain,  whilst 
the  conditions  were  practicable,  and  might  have  been  performed  by  the 
grantee,  the  estate  vested  without  such  performance,  because  the  pro- 
vince was  ceded  by  Spain  before  the  time  for  performance  had  expired, 
and  because  of  the  change  of  government,  manners,  &c.,  consequent  on 
that  cession.  That  Glamorgan  could  take  no  steps  after  the  change  of 
government,  is  not  open  to  controversy.  By  the  14th  section  of  tlie  Act 
of  March  28,  1804,  which  established  the  territories  of  Orleans  and 
Louisiana,  Glamorgan  was  prevented  from  doing  any  further  act  in  sup- 
port of  his  title  had  he  been  disposed  so  to  do.  He  was  positively  pro- 
hibited from  making  settlements  on  the  land,  or  making  a  survey  of  it, 
under  the  penalty  of  fine  and  imprisonment.  But  no  advantage  resulted 
from  this  provision  to  claimants  whose  concessions  carried  with  them 
conditions  that  had  not  been  complied  with.  The  1st  section  of  the  Act 
of  1824,  in  conformity  to  which  we  are  now  exercising  jurisdiction,  limits 
the  courts,  as  to  the  validity  and  standing  of  the  various  claims,  to  the 
condition  they  held  before  the  10th  of  March,  1804. 

"By  the  3d  acticle  of  the  treaty  of  cession  by  which  Louisiana  was 
acquired,  it  was  stipulated  that  the  inhabitants  of  the  ceded  country 
should  be  admitted  as  soon  as  possible,  and  become  citizens  of  the  United 
States,  and  be  maintained  in  the  free  enjoyment  of  their  property  in  the 


'  Heirs  of  De  Vilemont  v.  The  United  States,  U  Howard,  261.  The 
excuses  offered  for  non-compliance  with  the  conditions  were  that  the 
grantee  was  commandant  at  the  post  of  Arkansas,  and  could  not  leave 
his  station,  and  that  the  Indians  were  hostile  ;  but  the  court  held  that  he 
must  have  known  these  circumstances  when  he  obtained  the  grant. 
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§  343.  Having  tliu.s  stated  tlie  results  of  various  adjudi- 
cations upon  the  Florida  and  the  Louisiana  titles,  under  the 
several  Acts  of  Congress  Avhicli  have  provided  for  their  ex- 
amination, we  are  now  to  examine  the  recent  statute  passed 
for  a  similar  purpose  with  reference  to  land  titles  in  Cali- 
fornia. 

§  344.  The  Treaty  of  Peace,  Limits,  and  Settlement,  be- 
tween the  United  States  and  Mexico,  of  February  2d,  1848, 
commonly  called  the  Treaty  of  Guadalupe  Hidalgo,  con- 
firmed and  ceded  to  the  United  States  large  portions  of  the 

mean  time.  But  no  time  was  provided  by  the  treaty  within  which  condi- 
tions appertaining  to  imperfect  grants  of  land  might  be  performed :  this 
was  left  to  the  justice  and  discretion  of  our  government;  and  in  a  due 
exercise  of  that  discretion,  the  Acts  of  1804  and  1824  were  passed,  and 
to  these  Acts  of  Congress,  the  2d  section  of  the  Act  of  1824  commands 
us  to  conform.  The  treaty  addressed  itself  to  the  political  department ; 
and  up  to  the  passing  of  the  Act  of  1824,  that  department  alone  had 
power  to  perfect  titles,  and  administer  equities  to  claimants,  and  Avhen 
judicial  cognizance  was  conferred  on  the  courts  of  justice  to  determine 
questions  of  title  between  the  government  and  individuals,  the  limits  of 
that  jurisdiction  were  prescribed,  to  wit,  that  no  act  done  by  the  Spanish 
authorities,  or  by  an  individual  claimant,  after  the  3d  day  of  March, 
1804,  should  have  any  effect  on  the  title,  but  that  its  validity  should  be 
determined  according  to  its  condition  at  that  date.  All  claims  lying 
within  the  territory  acquired  by  the  treaty  of  1803,  which  have  been 
brought  before  the  courts,  according  to  the  Acts  of  1824  and  1844,  have 
been  compelled  to  abide  by  this  test.  Great  numbers  have  been  re- 
jected, because  the  conditions  of  occupation  and  cultivation  had  not  been 
complied  with  before  the  restraining  Act  of  1804  was  passed,  or  before 
the  10th  day  of  March,  1804.  Nor  have  the  claimants  under  Glamorgan 
more  right  to  complain  than  others  ;  his  neglect  extentj^cd  through  nearly 
gight  years,  during  the  existence  of  the  Spanish  government,  whereas 
many  similar  claims  have  been  rejected,  where  the  neglect  was  not  half 
so  long.  If  Glamorgan  could  come  forward  because  of  the  prohibition, 
and  be  heai-d  to  excuse  himself  from  pcrf(jrming  the  onerous  conditions  his 
contract  imposed,  so  could  every  other  claimant  who  had  neither  taken 
possession,  nor  in  any  manner  complied  with  his  contract,  do  the  same. 
And  on  this  assumption,  concessions  issued  by  France  and  Spain  would 
be  without  condition,  and  a  simple  grant  of  the  land  described  in  the 
paper.  Its  genuineness  and  proof  of  identity  of  the  land  would  settle  the 
question  of  title." 
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former  territory  of  Mexico,  of  which  the  present  State  of 
California  is  a  part.  It  stipulated  for  the  protection  of 
the  property  of  no  other  persons  than  Mexicans,  resident 
or  non-resident,  within  the  ceded  territories.  With  regard 
to  these,  it  provided,  that  Mexicans,  established  in  the  ceded 
territories,  should  be  free  to  remain,  or  to  remove  at  any  time, 
"retaining  the  property  which  they  possess,  or  disposing 
thereof,  and  removing  the  proceeds,  without  their  being  sub- 
jected, on  this  account,  to  any  contribution,  tax,  or  charge 
whatever."  Those  who  should  prefer  to  remain,  were  either 
to  retain  the  title  and  rights  of  Mexican  citizens,  or  to 
become  citizens  of  the  United  States,  making  their  election 
in  one  year  from  the  exchange  of  ratifications,  and  at  the 
expiration  of  the  year,  those  Avho  should  have  remained  with- 
out signifying  their  election,  should  be  deemed  to  have 
elected  to  become  citizens  of  the  United  States.  The  further 
provision  was  then  made,  that  "  in  the  said  territories,  pro- 
perty of  every  kind,  now  belonging  to  Mexicans  not  esta- 
blished there,  shall  ,be  inviolably  respected.  The  present 
owners,  the  heirs  of  these,  and  all  Mexicans,  who  may  here- 
after acquire  said  property  by  contract,  shall  enjo}^,  with 
respect  to  it,  guaranties  equally  ample,  as  if  the  same  be- 
longed to  citizens  of  the  United  States."^ 

§  345.  After  the  United  States  had  taken  possession  of 
the  territories  described  in  this  treaty,  a  special  agent  was 
appointed  to  examine  and  report  upon  the  origin  and  state 
of  the  land  titles  in  California.  From  the  report  of  this 
agent,  it  appeared  that  most  of  the  grants  of  land  made  to 
individuals  in  California,  although  not  all,  were  made  after 
the  establishment  of  the  independence  of  Mexico,  and  under 
a  system  of  rules  and  regulations  established  by  the  central 
government  of  that  republic.  The  public  domain  was  dealt 
with  by  the  government  in  four  different  forms  : — 1.  In  grants 

to  individuals ;  2.  In  village  lots  or  lands  set  apart  for  the 

. — . — — — 4 — 

»  See  Art.  VIII.  of  the  Treaty,  9tli  Stat,  at  Large,  929. 
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fountlation  of  a  town ;  3.  In  tlie  peculiar  system  of  occupation 
called  "Missions;"  4.  In  the  recognition  of  certain  rights 
of  possession  and  occupation  by  the  Indians.  The  first 
class,  or  grants  made  by  the  government  to  individuals,  com- 
prehended two  species  of  titles :  one,  where  the  grant  was 
made  directly  to  individual  settlers,  or  families,  which  were 
bylaw  restricted  to  eleven  "s/i/os,"  a  "sitio"  being  one  league 
square  ;  the  other,  colonization  grants  (of  a  larger  quantity), 
or  contracts  with  ^^  emjjresarios,"  or  persons  who  should  un- 
dertake, for  a  consideration  in  land,  to  bring  fiimilies  to  the 
country  for  the  purpose  of  colonization.  Both  of  these 
species  of  title  appeared  to  have  originated  with  the  terri- 
torial governor,  under  the  Mexican  colonization  law  of  Aug. 
18th,  1824,  and  the  goyernment  regulations  in  pursuance  of 
it  adopted  Nov.  21st,  1828.  His  concession,  however,  in 
the  case  of  the  sitios,  or  individual  grants,  required  confir- 
mation by  the  territorial  deputation,  and  in  case  of  rejection 
by  them,  the  governor  was  required  to  appeal  to  the  supreme 
government.  The  colonization  grants  were  required  to  be 
confirmed  by  the  supreme  government.  The  greater  part  of 
these  individual  titles  in  the  country  appeared  to  have  origi- 
nated in  this  way  under  the  Mexican  government ;  but  there 
were  probably  others  which  were  derived  from  the  Spanish 
authorities.' 

§  340,  The  village  lots,  or  lands  granted  for  the  estaldish- 
ment  of  a  toAvn,  originated  with  the  Spanish  or  ]Mexican 
authorities,  under  a  peculiar  system,  for  the  settlement  of 
the  country.  The  mission  lands  were  establishments  of  a 
peculiar  character,  first  originating  under  the  Spanish  go- 
vernment, the  tenure  of  which,  in  the  opinion  of  the  agent, 
did  not  separate  them  from  the  public  domain.  The  Indian 
rights  were  the  rights  of  possession  and  occupation,  which 
the  general  principles  of  Spanish  or  Mexican  law,  or  some 
special  provision,  had  confirmed  to  the  Indians. 

■  Of  the  emprcsai-io  grants,  I  am  informed  that  there  are  probal>ly  not 
more  than  two  or  three  in  California. 
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§  347.  These  general  statements  will  suffice  to  explain  the 
apparent  purpose  of  the  Act  of  Congress  of  March  3,  1851, 
"  to  ascertain  and  settle  the  private  land  claims  in  the 
State  of  California."  It  appears  from  the  report  above  re- 
ferred to,  which  was  made  to  the  Department  of  the  Interior, 
and  laid  before  Congress  in  April,  1850,  that  the  govern- 
ment of  the  United  States,  before  the  passing  of  the  act  above 
referred  to,  were  informed  of  the  general  situation  of  land- 
titles  in  that  country  ;  that  one  class  of  these  titles,  those  of 
individuals,  originating  under  grants  of  the  governor  of  the 
territory,  embraced  both  perfect  and  imperfect  titles,  or  those 
where  every  formality  necessary  to  perfect  a  title  had  been 
had,  and  those  where  an  inceptive  title  had  been  obtained, 
but  something  remained  to  be  done  to  complete  it;  that  other 
lands  were  held  under  the  village  or  corporation  grants, 
which  originated  under  a  different  system,  and  that  other 
claims  might  have  originated  under  the  mission  lands,  the 
precise  nature  and  situation  of  which,  as  respects  the  govern- 
ment, was  not  fully  ascertained;^  and  further,  that  the 
Indians  had  rights,  recognised  to  some  extent. 

§  348.  The  Act  of  Congress  of  March  3,  1851,  provided 
for  a  board  of  commissioners  "for  the  purpose  of  ascertaining 
and  settling  private  land  claims  in  the  State  of  California."^ 
The  8th  section  of  the  Act  was  as  follows:  "That  each  and 
every  person  claiming  lands  in  California,  by  virtue  of  any 
right  or  title  derived  from  the  Spanish  or  Mexican  govern- 
ment, shall  present  the  same  to  the  said  commissioners  when 
sitting  as  a  board,  together  with  such  documentary  evidence 
and  testimony  of  witnesses  as  the  said  claimant  relies  upon 
in  support  of  such  claims  ;  and  it  shall  be  the  duty  of  the 
commissioners,  when  the  case  is  ready  for  hearing,  to  pro- 

'  Althoiigli  the  agent  expressed  his  decided  opiuion  that  the  tenure  of 
the  mission  lands  did  not  separate  them  from  the  public  domain,  Con- 
gress evidently  intended  to  adopt  no  view  of  this  question,  by  directing 
the  commissioners  appointed  under  the  Act  to  ascertain  and  report  upon 
this  tenure.     And  see  Halleck's  Report. 

2  9  Stat,  at  Large,  631-G34. 
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cccil  promptly  to  examine  the  same  upon  such  evidence,  and 
upon  the  evidence  produced  in  behalf  of  the  United  States, 
and  to  decide  upon  the  validity  of  the  said  claim,  and  Avithin 
thirty  days  after  such  decision  is  rendered,  to  certify  the 
same,  -with  the  reasons  on  which  it  is  founded,  to  the  District 
Attorney  of  the  United  States  in  and  for  the  district  in  which 
such  decision  shall  be  rendered." 

§  349.  The  ninth  and  tenth  sections  provided  that  in  all 
cases  of  the  rejection  or  confirmation  of  any  claim  by  the 
board  of  commissioners,  the  claimant,  or  the  District  At- 
torney, in  behalf  of  the  United  States,  may  present  a  peti- 
tion to  the  district  court  praying  for  a  review  of  the  decision 
of  the  commissioners,  and  for  a  decision  on  the  valiility  of 
the  claim ;  and  that  the  district  court  shall  proceed  to  render 
judgment  upon  the  pleadings  and  evidence  in  the  case,  from 
whicli  an  appeal  may  be  taken  to  the  Supreme  Court  of  the 
United  States.^ 

§  350.  The  eleventh  section  is  as  follows:  "That  the  com- 
missioners herein  provided  for,  and  the  district  and  supreme 
courts,  in  deciding  on  the  validity  of  any  claim  brought  before 
them,  under  the  provisions  of  this  act,  shall  be  governed  by 
the  treaty  of  (iuadaliipe  Hidalgo,  the  law  of  nations,  the 
laws,  usan-es,  and  customs  of  the  ixovernment  from  which  the 
claim  is  derived,  the  principles  of  e(iuity,  and  the  decisions 
of  the  Sui)reme  Court  of  the  United  States,  so  far  as  they 
are  applicable." 

§  351.  The  ihirtcmth  section  provided  tliat  all  lands  in 
California  to  uliidi  claims  shall  not  be  established  as  directed 
by  the  act,  shall  be  taken  to  be  a  part  of  the  public  domain  of 
the  United  States ;  that  patents  shall  issue  for  lands,  the 
claims  to  which  shall  be  confirmed,  and  the  plat  shall  be  sur- 

'  By  iui  Act  i)assed  August  31,  1852,  §  12,  ch.  108,  (an  approjiriation 
act,)  appeals  were  authorized  directly  from  tlie  commissioners  to  the  Dis- 
trict Court.     Qucvre,  as  to  tlio  coustilutioinility  of  this  provision. 


SPECIAL    APPELLATE    JURISDICTION.  493 

veyed  by  the  surveyor-general  of  California  ;  and  that  oppor- 
tunity shall  be  given  to  other  persons  to  contest  the  title. 

§  352.  The  fourteenth  section  provided,  "That  the  provi- 
sions of  the  act  shall  not  extend  to  any  town  lot,  farm  lot, 
or  pasture  lot,  held  under  a  grant  from  any  corporation  or 
town  to  which  lands  may  have  been  granted  for  the  establish- 
ment of  a  town  by  the  Spanish  or  Mexican  governments,  or 
the  lawful  authorities  thereof,  nor  to  any  city,  or  town,  or 
village  lot,  which  city,  town,  or  village  existed  on  the  seventh 
day  of  July,  eighteen  hundred  and  forty-six;  but  the  claim 
for  the  same  shall  be  presented  by  the  corporate  authorities 
of  the  said  town,  or  where  the  land  on  which  the  said  city, 
town,  or  village,  was  originally  granted  to  an  individual,  the 
claim  shall  be  presented  by  or  in  the  name  of  such  individual, 
and  the  fact  of  the  existence  of  said  city,  town,  or  village, 
on  the  said  seventh  of  July,  eighteen  hundred  and  forty-six, 
being  duly  proved,  shall  be  prima  facie  evidence  of  a  grant 
to  such  corporation,  or  to  the  individual  under  whom  the 
said  lot-holders  claim ;  and  where  any  city,  town,  or  village, 
shall  be  in  existence  at  the  time  of  passing  this  act,  the  claim 
for  the  land  embraced  within  the  limits  of  the  same  may  be 
made  by  the  corporate  authority  of  the  said  city,  town,  or 
village." 

§  353.  The  fifteenth  section  declares  that  the  final  decrees 
of  the  commissioners,  or  of  the  District  or  Supreme  Court,  or 
any  patent  issued  under  the  act,  shall  be  conclusive  between 
the  United  States  and  the  claimants  only,  and  shall  not  aifect 
the  interests  of  third  persons.  The  sixteenth  section  makes 
it  the  duty  of  the  commissioners  to  ascertain  and  report  to 
the  Department  of  the  Interior  the  tenure  by  which  the  mis- 
sion lands  are  held,  and  the  lands  held  by  civilized  Indians,' 
and  those  who  are  engaged  in  agriculture  or  labor  of  any 
kind,  and  also  those  which  are  occupied  and  cultivated  by 
"Pueblos  or  Rancheros  Indians." 

§  354.  It  will  be  apparent  from  this  recital  of  the  sub- 
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Stance  of  this  act,  that  it  was  the  intention  of  Congress  to 
subject  to  judicial  revision  and  sanction  all  the  claims  to 
land  in  California  originating  in  grants  to  individuals  by  the 
former  government  of  the  country.  The  language  of  the  eighth 
s(rction  embraces  the  claim  or  title  of  "  each  and  every  person 
claiming  lands  in  California  l)y  virtue  of  any  right  or  title 
derived  from  the  Spanish  or  Mexican  government ;"  and  the 
thirteenth  section  declares  tliat  the  lands,  the  claims  to  uliich 
shall  have  been  finally  rejected,  or  which  have  not  been  pre- 
sented to  the  commissioners  within  two  years  from  the  date 
of  the  act,  shall  be  deemed  part  of  the  public  domain  of  the 
United  States.     But  the  fourteenth  section  of  the  act  excepts 
from  its  operation  certain  lots  described  as  town  lots,  and  it 
is  not  entirely  clear  how  this  exception  Avas  intended  to 
operate.     Tlic  mode  of  proceeding  prescribed  by  the  eighth 
section,  which  applies  to   the   claim  of  every  person  who 
claims  by  virtue  of  any  right    or  title   derived  from   the 
Spanish  or  Mexican  government,  appears  to  open  tlie  whole 
question  of  title,  including  the  evidence  of  the  original  grant, 
and  its  validity.     The  object  of  the  eleventh  section  appears 
to  have  been  to  establish  a  presumption  of  a  grant,  in  the 
absence  of  evidence  to  the  contrary,  in  the  case  of  lands  held 
by  cities,  towns,  or  villages,  or  by  individuals  claiming  under 
them,  where  the  city,  &c.,  existed  before  July  7,  184G.     It 
enumerates,  1,  the  cases  of  town  lots,  farm  lots,  or  pasture 
lots,  held  (by  individuals)  under  a  grant  from  any  corporation 
or  town,  to  which  lands  may  have  been  granted  for  the  esta- 
blishment of  a  town ;  2,  city,  town,  or  village  lots  (held  by 
the  city,  &c.),  where  the  city,  town,  or  village  existed  on  the 
7  th  of  July,  184G  ;  and  in  both  of  these  cases  it  directs  that 
the  claim  shall  be  presented  by  the  corporate  authorities  of 
the  town,  or  by  or  in  the  name  of  the  individual  to  whom  the 
ori'-Mnal  errant  was  made  for  the  establishment  of  a  town,  &c. ; 
and  in  these  cases,  that  is,  of  town  lots,  where  the  grant  was 
originally  made  to  an  individual  (for  the  establishment  of  a 
town),  or  made  to  the  town,  proof  of  the  existence  of  the 
town  prior  to  July  7th,  184G,  is  to  be  taken  as  lyrima  facie 
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evidence  of  a  grant  to  the  corporation,  or  to  the  individual 
under  whom  the  lot-hohlcrs  claim.  The  further  provision  is 
then  made,  that  where  any  city,  town,  or  village,  shall  be  in 
existence  at  the  date  of  the  Act,  March  3,  1851,  the  claim 
for  the  land  embraced  within  the  limits  of  the  same  may  be 
made  by  the  corporate  authority.  This  must  relate  to  cities, 
&c.,  not  in  existence  prior  to  July  7,  1846,  in  regard  to 
which  the  presumption  of  a  grant  is  not  to  be  adopted. 

§  355.  One  of  the  first  questions  that  must  arise  under 
this  act,  will  be,  whether  the  commissioners  and  the  District 
and  Supreme  Courts  of  the  United  States  are  authorized 
to  act  upon  titles  that  were  inchoate  at  the  time  of  the  ces- 
sion, and  if  so,  under  what  circumstances  an  imperfect  title 
may  be  confirmed.  I  conceive  that  the  question  arising 
under  this  law,  like  that  arising  under  the  acts  relating  to 
the  Florida  and  Louisiana  claims,  must  be,  substantially, 
whether  there  was  an  incipient  title  at  the  time  of  the  treaty, 
capable  of  being  perfected  under  the  Mexican  government ; 
or,  in  other  words,  whether  the  land  had  been  severed  from 
the  public  domain  by  acts  on  the  part  of  the  government, 
which  gave  the  claimant  an  equitable  right  to  have  all  the 
further  acts  of  confirmation  which  the  law  made  requisite  to 
a  perfect  title.  This  view  is  supported  by  the  provisions  of 
the  treaty  and  those  of  the  statute.  In  the  first  place,  the 
treaty  stipulates  for  the  protection  of  the  property  of  Mexi- 
cans, resident  and  non-resident ;  and  in  regard  to  the  non- 
residents, it  takes  care  to  provide  that  "  property  of  every 
kind"  "shall  be  inviolably  respected."  With  regard  to  the 
resident  inhabitants  of  the  country,  the  provision  of  the 
treaty  gives  them  the  right  to  remain  or  to  remove,  at  any 
time,  to  the  Mexican  republic,  retaining,  in  either  case,  the 
property  wdiich  they  possess  in  the  territory,  or  disposing  of 
it  and  removing  the  proceeds.  These  provisions  extend 
somev/hat  beyond  those  of  the  law  of  nations.  The  doctrine 
of  the  law  of  nations  is,  as  we  have  seen  in  a  former  part  of 
this  chapter,  that  the  inhabitants  of  a  ceded  or  conquered 
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country  retain  their  property  and  rights  of  property,  without 
treaty  stipuhition  to  that  eflect,  and  that  the  cession  conveys 
to  the  new  sovereign,  besides  the  political  sovereignty  of  the 
country,  no  other  property  than  such  as  belonged  to  the  old 
one,^  But  the  law  of  nations  is  not  understood  to  provide, 
in  respect  of  landed  property,  for  a  right  of  removal  of  the 
inhabitants  into  the  dominions  of  their  former  sovereign,  or 
for  the  case  of  those  who  were  not  inhabitants  of  the  country 
at  the  time  of  the  cession.  The  stipulations  of  the  treaty, 
therefore,  in  these  respects,  are  additional  to  the  provisions 
of  the  law  of  nations,  and  not  cumulative. 

§  356.  The  cession  of  California,  therefore,  by  the  treaty 
of  Guadalupe  Hidalgo,  left  the  property  of  the  inhabitants 
of  the  country  under  the  protection  of  that  principle  of  the 
law  of  nations  which  protects  private  property  of  the  inha- 
bitants of  a  ceded  country  in  all  cases  of  cession,  and  under 
the  further  protection  of  the  treaty,  Avhich  gives  to  the 
Mexican  inhabitants  the  right  to  remain  or  to  remove,  still 
retaining  their  property  in  the  territory;  and  it  left  the 
property  of  the  non-resident  Mexicans  under  the  special  pro- 
vision of  the  treaty,  which  declared  that  their  property  of 
every  kind  should  be  inviolably  respected,  and  that  they, 
their  heirs  and  assigns,  should  enjoy,  with  respect  to  it,  the 
same  guarantees  as  if  it  belonged  to  citizens  of  the  United 
States.  Now,  it  is  a  Avell-settled  rule,  that  an  inchoate  title 
to  lands  is  property  in  the  sense  of  the  law  of  nations,  as 
well  as  in  the  contemplation  of  a  treaty ;  that  the  law  of 
nations  means  to  protect,  in  cases  of  cession,  all  the  rights  of 
property  which  were  recognised  as  rights  by  the  former 
sovereign,  and  to  give  to  them  the  same  effect  that  the  former 
sovereign  would  have  given  ;  and,  therefore,  in  the  case  of  an 
imperfect  title,  or  one  where  the  first  steps  only  had  been 
taken  for  the  acquisition  of  a  complete  title,  the  question  is, 
whether  a  right  had  so  attached,  as  to  affect  the  conscience 
of  the  former  sovereign  with  a  trust,  and  make  him  a  trustee 

•  Ante,  §  287,  292. 
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for  the  individual,  because  the  acts  done  amount  in  equity  to 
a  severance  of  the  land  from  the  public  domain,  before  and 
at  the  time  of  the  cession.^ 

§  357.  The  statute  Avhich  directs  the  adjudication  of  land 
claims  in  California,  does  not  apply  solely  to  cases  of  strict 
title.  It  directs  an  inquiry  into  the  case  of  "  each  and 
every  person  claiming  lands  in  California  by  virtue  of  any 
right  or  title  derived  from  the  Spanish  or  Mexican  govern- 
ment;" and  it  is  "the  validity  of  the  said  claim'  that  is  to 
be  adjudicated.  It  is,  moreover,  to  be  adjudicated  according 
to  the  provisions  of  the  treaty,  the  law  of  nations,  the  hiAvs, 
usages,  and  customs  of  the  government  from  which  the 
claim  is  derived,  the  principles  of  equity,  and  the  decisions 
of  the  Supreme  Court  of  the  United  States,  so  far  as  they 
are  applicable.^  The  act,  therefore,  adopts  the  whole  body 
of  the  rules  of  the  law  of  nations,  which  regulate  the  rights 
of  the  inhabitants  of  a  ceded  country,  and  which  recognise 
inchoate  rights  as  rights  of  property.  It  adopts,  also,  as 
the  means  of  determining  whether  a  right  of  any  kind 
existed,  the  laws,  usages,  and  customs  of  the  government 
from  which  the  claim  is  derived.  It  adopts  the  principles  of 
equity  as  the  basis  of  the  adjudication  which  is  to  be  made 
between  the  United  States  and  an  individual ;  and  finally,  it 
adopts  the  decisions  of  the  Supreme  Court,  so  far  as  they 
are  applicable,  that  is  to  say,  so  far  as  they  have  declared  or 
recognised  the  principles  of  the  law  of  nations,  or  have  fur- 
nished rules  of  determination,  as  to  the  origin  of  rights  under 
the  laws,  usages,  and  customs  of  the  former  government,  or 
have  established  the  principles  of  equity  applicable  to  claims 
of  this  nature,  when  asserted  by  individuals  against  the 
United  States.  It  is  quite  clear,  therefore,  that  cases  may 
arise  under  this  act,  where  the  right  of  the  party  is  inchoate, 
and  where  the  inquiry  must  be  whether,  according  to  the 
laws,  usages,  and  customs  of  the  government,  from  which  the 

'  Smith  V.  The  United  States,  10  Peters,  32G  ;  The  United  States  v. 
Bolsdore,  11  Howard,  G3.  ^  ^^ct  of  March  3,  1851,  I  8,  11. 

32 


498     JuiirsDicTiox  and  practice  of  supreme  court. 

claim  is  derived,  acts  had  been  done  wliich  gave  the  claimant 
an  equitable  right  to  a  full  and  perfect  title ;  or,  in  other 
Avords,  -which  amounted  in  equity  to  a  severance  of  the  land 
from  tlie  public  domain.  For  example,  the  question  may 
arise  whether  a  concession,  made  in  due  form  by  the  terri- 
torial Governor  of  California,  and  possession  taken  under  the 
same,  gave  the  party  any  right  -which  the  United  States  is 
bound  to  recognise,  without  the  approval  of  the  territorial 
deputation,  according  to  the  Mexican  executive  regulations 
of  1828.  "We  have  seen  that  in  the  case  of  the  "s/f/os"  or 
individual  grants,  the  concessions  of  the  territorial  governor 
required  confirmation  by  the  territorial  deputation ;  and  in 
case  of  rejection  by  them,  the  governor  was  directed  to 
appeal  to  the  supreme  government.  The  language  of  the 
regulation  does  not  appear  to  make  the  consent  or  approval 
of  the  territorial  deputation  the  inception  of  the  right ;  on 
the  contrary,  it  appears  to  provide  that  the  concession  of  the 
governor  shall  not  operate  as  a  complete  and  perfect  title 
until  the  consent  of  the  deputation  has  been  obtained.  If 
this  is  a  correct  view  of  the  regulation,  then  the  question  re- 
mains open,  whether,  taking  into  view  the  provisions  of  the 
INIexican  law,  the  concession  of  the  governor  is  to  be  regarded 
as  the  inception  of  the  right,  and  as  conferring  upon  the 
party  a  right  to  obtain  either  tlie  approval  of  the  territorial 
deputation  or  that  of  the  supreme  government.  If  such  is 
the  true  character  of  the  governor's  concession,  and  if,  upon 
the  principles  and  rules  of  the  Mexican  law,  there  are  no 
circumstances  which  show  that  the  party  could  not  have 
obtained  the  approval  of  the  territorial  deputation,  or  that 
of  the  supreme  government,  cither  from  the  non-fulfilment  of 
conditions,  or  want  of  compliance  with  general  regulations, 
or  because  he  was  not  within  the  policy  of  the  laws  regu- 
lating grants  of  the  public  lands,  then  I  conceive  that  the 
United  Stntes  would  be  bound  to  regard  his  claim  to  the 
land  as  valid.' 


'  The  original  text  of  the  5th  section  of  the  regulations  of  1828  is  as 
follows  :  "  Las  concessioncs  hechas  a  personas  o  famillas  particulares  no 


SPECIAL    APPELLATE   JUllISDICTIOX.  499 

se  tendan  por  valederas  definitivamento,  sin  privia  conseiitimiento  de  la 
Diputacion  Territorial,  a  cuyo  efifecto  se  pasarau  a  esto  los  expedientes 
respectivos." 

"Concessions  made  to  individuals  or  particular  families  shall  not  be 
held  definitively  binding  without  the  previous  consent  of  the  Territorial 
Deputation,  toAvhich  effect  there  shall  be  transmitted  to  it  the  respective 
records."  (The  vrord  expedientc  in  Spanish  legislation  has  a  peculiar 
meaning,  Avhich  is  not  well  expressed  l)y  our  English  word  record.  It 
means,  in  this  connexion,  the  title  paper  or  papers  issued  by  the  gover- 
nor.) The  force  of  this  provision  does  not  appear  to  rae  to  be  materially 
affected,  whether  we  adopt  the  translation  "  shall  not  be  held  definitively 
binding,"  or  translate  the  clause,  "shall  not  be  jlefinitively  held  binding," 
"  without  the  previous  consent  of  the  Territorial  Deputation,"  &c.  The 
meaning  of  the  provision  would  seem  to  be,  that  until  the  consent  of  the 
territorial  deputation  has  been  given,  the  concession  of  the  governor  shall 
not  be  held  to  give  a  valid,  or  complete,  or  perfect  title.  This  may  well 
consist  with  the  doctrine  that  the  concession  of  the  governor  gives  an  in- 
choate or  imperfect  right  to  the  land,  which  is  to  become  complete  and 
perfect  by  the  consent  of  the  deputation.  But  it  would  occupy  too  much 
space,  and  result  in  the  discussion  of  questions  which  must  soon  be 
before  the  Supreme  Court,  to  enter  here  into  an  examination  of  the 
various  provisions  of  Mexican  law,  which  tend  to  show  that  the  concession 
of  the  territorial  governor  did  or  did  not  create  any  right  to  the  land, 
before  the  consent  of  the  deputation  had  been  obtained.  I  have  been 
favored  with  the  perusal  of  a  learned  and  elaborate  argument  made  by 
George  W.  Cooley,  Esq.,  late  government  agent,  before  the  California  land 
commission,  in  a  case  in  which  this  question  arose,  and  in  which  it  is 
discussed  with  great  ability  and  research. 
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CHAPTER    VI. 

PRACyiCE    OF    THE    SUPREME    COURT    OF  THE    UNITED    STATES 
IX   WRITS    OF    ERROR. 

§  358.  A  "WRIT  of  error  being  the  process  by  wliieh  the 
record  of  an  inferior  court,  in  an  action  at  hiw,  is  removed 
into  an  appellate  court,  for  a  rc-cxamination  of  the  grounds 
of  the  judgment,  so  far  as  they  involve  matters  of  law,  avc 
arc  first  to  state  the  mode  in  Avhich  that  process  is  issued  to 
the  circuit  courts  of  the  United  States,  and  to  the  state 
courts,  under  the  twenty-second  and  twenty-fifth  sections  of 
the  Judiciary  Act,  and  the  proceedings  which  follow  thereon. 

§  350.  The  twenty-second  section  of  the  Judiciary  Act 
provides  that  final  judgments  of  the  circuit  courts,  where 
the  matter  in  dispute  exceeds  the  sum  or  value  of  two 
thousand  dollars,  exclusive  of  costs,  may  be  re-examined, 
and  reversed  or  affirmed  in  the  Supreme  Court,  by  a  writ  of 
error  brought  within  five  years  after  the  judgment  was  ren- 
dered, whereto  shall  be  annexed  and  returned  therewith,  at 
the  day  and  place  therein  mentioned,  an  authenticated  tran- 
script of  the  record,  an  assignment  of  errors,  and  prayer 
for  reversal,  with  a  citation  to  the  adverse  party,  signed  by 
a  judge  of  the  circuit  court,  or  justice  of  the  Supreme 
Court,  and  the  adverse  party  having  at  least  thirty  days' 
notice.  The  twenty-fifth  section  makes  the  same  provisions 
Avith  respect  to  writs  of  error  to  certain  judgments  or 
decrees  of  state  courts,  except  that  the  citation  is  to  be 
signed  by  the  chief  justice,  or  judge,  or  chancellor  of  the 
court   rendering  or  passing  the  judgment  or  decree  com- 
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plained  of,  or  by  a  justice  of  the  Supreme  Court  of  the 
United  States.^ 

§  360.  The  period  of  five  years,  within  which  the  writ  of 
error  is  to  be  brought,  is  to  be  calculated  from  the  time  of 
rendering  the  judgment  to  the  day  when  the  writ  is  filed  in 
the  court  where  the  judgment  was  rendered.  The  day  on 
which  the  writ  of  error  is  issued,  or  the  day  on  Avhich  it  is 
tested,  are  not  material ;  but  if  the  day  on  which  it  is  filed 
be  more  than  five  years  from  the  date  of  the  entering  of 
the  judgment,  the  statute  limitation  of  time  is  passed,  and 
the  writ  is  barred.^ 

'  As  to  the  judgments  of  state  courts  suLject  to  being  re-examined  in 
the  Supreme  Court  of  the  United  States,  see  ^  115. 

2  Brooks  V.  Norris,  11  Howard,  204,  207.  Mr.  Chief  Justice  Taney, 
delivering  the  opinion  of  the  court  in  this  case,  said:  "This  case  is 
brought  here  by  writ  of  error  upon  a  judgment  rendered  in  the  Supreme 
Court  of  the  State  of  Louisiana,  and  a  motion  has  been  made  to  dismiss 
the  writ. 

"  It  appears  by  the  record  that  the  judgment  was  rendered  on  the  25th 
of  October,  1843.  The  writ  of  error,  by  which  the  case  is  brought  here 
was  allowed  by  the  chief  justice  of  the  state  court,  upon  the  petition  of 
the  appellant,  on  the  19th  of  October,  1848,  and  the  bond  also  bears 
date  on  that  day.  But  the  writ  of  error  was  not  issued  until  the  4th  of 
November  following.  It  was  issued  by  the  clerk  of  the  court,  in  which 
the  judgment  was  rendered,  and,  on  the  same  day,  as  appears  by  endorse- 
ment upon  it,  filed  in  that  office  by  the  counsel  for  the  plaintiff  in  error. 
More  than  five  years  from  the  day  of  the  judgment  had,  therefore,  elapsed 
when  this  writ  of  error  was  filed. 

'■'  The  Act  of  1789,  chap.  20,  ?  22,  provides  that  writs  of  error  shall 
not  be  brought  but  within  five  years  after  rendering  or  passing  the  judg- 
ment or  decree  complained  of.  The  writ  of  error  is  not  brought,  in  the 
legal  meaning  of  the  term,  until  it  is  filed  in  the  court  which  rendered 
the  judgment.  It  is  the  filing  of  the  writ  that  removes  the  record  from 
the  inferior  to  the  appellate  court,  and  the  period  of  limitation  prescribed 
by  the  Act  of  Congress  must  be  calculated  accoi'dingly.  The  day  on 
■which  the  writ  may  have  been  issued  by  the  clerk,  or  the  day  on  which 
it  is  tested,  are  not  material  in  deciding  the  question. 

"  In  this  case,  therefore,  five  years  had  elapsed  before  the  writ  of  error 
was  brought,  and  the  limitation  of  time  in  the  Act  of  Congress  was  a  bar 
to  the  writ.     According  to  the  English  practice,  the  defendant  in  error 
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§  8G1.  As  to  the  parties  to  a  Avrit  of  error,  it  is  to  be 
observed,  in  the  first  phice,  that  as  tlie  object  of  this  pro- 
cess is  to  bring  before  the  appellate  tribunal  the  judgment 
of  the  inferior  court  for  revision,  and  that  f^uch  judgment 
may  be  reversed,  if  found  incorrect,  the  party  against  whom 
the  judgment  is  rendered  can  alone  sue  out  the  -writ. 
Strangers  to  the  judgment,  Avho  ai-e  not  parties  to  the 
record,  although  they  may  have  an  interest  in  its  proceeds, 
cannot  sue  out  a  writ  of  cn-or.  Thus,  -where  land  was  sold 
under  an  execution,  and  the  money  arising  therefrom  was 
about  to  be  distributed  amongst  creditors,  by  an  order  of 
the  circuit  court,  and  a  controversy  arose  among  them  as 
to  the  priority  of  their  respective  judgments,  and  the  circuit 
court  made  an  order  concerning  the  distribution,  whereupon 
certain  of  the -creditors  aggrieved,  who  Averc  not  parties  to 
the  judgment,  brought  a  writ  of  error  on  the  judgment,  it 
was  held  that  the  judgment  could  not  thus  be  re-examined.^ 

§   3G2.  And  the  parties  against  whom  the  judgment  is 
rendered  must  all  join  in  the  writ  of  error,  if  it  be  a  joint 


must  avail  himself  of  this  defence  by  plea.  He  cannot  take  advantage 
of  it  by  motion;  nor  can  the  court  judicially  take  notice  of  it,  as  the 
limitation  of  time  is  not  an  objection  to  the  juriridiction  of  the  court.  It 
is  a  defence  which  the  defendant  in  error  may  or  may  not  rely  upon,  as 
he  himself  thinks  proper.  But  according  to  the  established  practice  of 
this  court,  he  need  not  plead  it,  but  may  take  advantage  of  it  by  motion. 
The  forms  of  proceeding  in  the  English  courts  of  error  have  never  been 
adopted  or  followed  in  this  court.  And  either  party,  without  any  formal 
assignment  of  error  or  plea,  may  avail  himself  of  any  ol*jection  which 
appears  upon  the  record  itself.  In  this  case,  the  bar  arising  from  the 
lapse  of  time  is  apparent  on  the  record,  and  the  defendant  may  take 
advantage  of  it  by  motion  to  quash  or  dismiss  the  writ. 

"As  this  objection  is  conclusive,  it  is  unnecessary  to  inquire  whether 
the  writ  of  error  was  allowed  or  issued  by  proper  authority,  or  what  pre- 
vious defect  may  be  cured  by  the  appearance  of  the  defendant  in  error. 
The  writ  must  be  dismissed,  upon  the  ground  that  it  is  barred  by  the 
limitation  of  time  prescribed  by  the  Act  of  Congress." 

'  Bayard  v.  Lombard,  9  Howard,  j",0.  See  also  Boyle  v.  Zacharie,  G 
Peters,  G55. 
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judgment,  unless,  on  a  refusal  of  some  of  them  to  join,  the 
rest  obtain  a  summons  and  severance.  Thus,  -where  there 
was  a  joint  judgment  against  three  defendants,  and  the  Avrit 
of  error  was  sued  out  by  one  of  them  in  his  oAvn  name 
alone,  Avithout  joining  the  others,  the  court  said  the  writ 
should  have  been  in  the  names  of  all ;  but  that  if  the  others 
should  refuse  to  join,  it  would  deserve  consideration  whether 
the  third  defendant  could  not  have  a  summons  and  seve- 
rance.^ But  where  a  judgment  was  rendered  against  three 
defendants  upon  a  joint  and  several  bond  of  suretyship,  and 
the  judgment  stated  the  sums  for  which  the  defendants  were 
jointly  and  severally  liable,  and  one  of  the  defendants,  who 
had  taken  a  separate  defence,  sued  out  a  writ  of  error  with- 
out joining  the  other  two,  and  they  sued  out  a  separate  writ 
of  error,  and  the  plaintiffs  in  error  in  each  writ  gave  sepa- 
rate appeal  bonds,  a  motion  to  dismiss,  upon  the  ground  that 
all  the  defendants  should  have  joined  in  one  writ  of  error, 
was  overruled." 

§  363.  But  all  the  parties  to  the  judgment  must  be  set  out 
in  a  writ  of  error.  If  a  part  of  the  plaintiffs-in-error  be  de- 
scribed as  "others,"  without  naming  them,  the  writ  will  be 
dismissed,^  If  the  plaintift'  below,  in  whose  favor  a  judg- 
ment   is  rendered,   intermarries    after    the  judgment,   and 


'  Williams  v.  The  Bank  of  the  United  States,  11  Wheaton,  414.  In 
Owiugs  and  Others  v.  Kincanuon,  7  Peters,  399,  a  joint  decree  was  made 
against  six  defendants.  An  appeal  was  prayed  generally  from  the 
decree ;  but  in  the  appeal  bond,  it  was  stated  that  two  had  prayed  an 
appeal,  and  nothing  was  said  of  the  others.  The  court  considered  the 
statement  in  the  bond  as  explaining  the  general  entry  grantino'  the 
appeal,  and  dismissed  the  case,  because  all  the  defendants  had  not 
joined  in  the  appeal.  See  also  Heirs  of  Wilson  v.  Life  and  Fire  Insu- 
rance Co.,  &c.,  i:i  Peters,  140. 

2  Cox  and  Dick  v.  The  United  States,  G  Peters,  172. 

°  Deneale  and  Others  v.  Archer,  8  Peters,  526  ;  Smyth  v.  Strader,  12 
Howard,  327.  So,  too,  where  a  writ  of  error  was  issued  in  the  name  of 
"  The  Heirs  of  Nicholas  Wilson,"  it  was  dismissed,  because  no  person 
was  named  as  plaintiff  in  error.  Heirs  of  Wilson  v.  Life  and  Fire  In- 
surance Co.,  12  Peters,  140. 


504        JURISDICTION    AND    PRACTICE    OF    SUPREME   COURT. 

before  the  service  of  the  "writ  of  error,  the  service  of  the 
citation  upon  the  husband  has  been  hehl  to  be  sufFicicnt.^ 

§  364.  The  dcatli  of  parties  to  a  writ  of  error  to  the  Su- 
preme Court  of  the  United  States  affects  variousl}'  the  posi- 
tion of  the  cause,  according  to  the  time  -when  sucli  death 
occurs,  and  according  to  the  fact  of  such  decedent  being 
the  sole  plaintiff  or  defendant,  or  only  one  of  several.  The 
twenty-eighth  rule  of  the  court  provides  that  when  either 
party  shall  die,  pending  a  writ  of  error  or  appeal,  the  proper 
representatives  in  the  personalty  or  realty  of  the  deceased 
party,  according  to  the  nature  of  the  case,  may  voluntarily 
come  in  and  be  admitted  parties  to  the  suit,  and  thereupon 
the  cause  shall  be  heard  and  determined,  as  in  other  cases. 
But  if  such  representatives  do  not  voluntarily  become  par- 
ties, the  other  party  may  suggest  the  death  upon  the  record, 
and  obtain  an  order  that  unless  such  representatives  shall 
become  parties,  Avitliin  the  first  ten  days  of  the  ensuing 
term,  the  party  moving  for  such  order,  if  defendant  in  error, 
shall  be  entitled  to  have  the  writ  of  error  or  appeal  dis- 
missed ;  and  if  the  party  so  moving  shall  be  plaintiff  in 
error,  he  shall  be  entitled  to  open  the  record,  and,  on  hear- 
ing, have  the  same  reversed,  if  it  be  erroneous.^  By  a  sub- 
s'equent  rule  (sixty-one),  it  is  provided,  that,  when  the  death 
of  a  party  is  suggested,  and  the  representatives  of  the  de- 
ceased do  not  appear  by  the  tenth  day  of  the  second  terra 
next  succeeding  the  suggestion,  and  no  measures  are  taken 
by  the  opposite  party  Avithin  that  time  to  compel  their  ap- 
pearance, the  case  shall  abate.^ 

'  Fiiirfax's  Executor  v.  Ann  Fairfiix,  5  Cranc-h,  ID.  Qiiere,  AVhether 
the  husband  should  be  made  a  party  to  the  writ  of  error?  It  was  not 
done  in  the  above  case,  but  the  citation  to  Ann  Fairfax  was  served  on 
her  husband  alone.  The  court  lielJ  it  to  be  a  suiHciont  service  on  Ann 
Fairfax. 

"^  The  rule  also  requires  that  the  order  so  obtained  shall  be  j)ublishcd. 
See  Rule  27  (Feb.  Term,  1821). 

3  Ruled  (Dec.  Term,  1851). 
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§  365.  Where  one  of  several  plaintiffs  in  error  dies,  the 
cause  of  action  survives  to  the  others,  and  it  is  unnecessary 
\.o  make  the  representatives  of  the  deceased  parties  to  the 
w\'it  of  error. ^  But  the  death  of  a  sole  plaintiff  in  error 
must  be  suggested,  and  leave  be  obtained  to  make  the  re- 
presentatives parties ;  and  if  this  be  not  done,  the  writ  of 
error  will  be  abated."  If  one  of  two  defendants  in  error 
dies,  after  the  commencement  of  the  term,  and  before  judg- 
ment is  entered,  it  may  be  entered  as  against  both,  on  a  day 
prior  to  the  death,  nunc  pro  tunc.  If  the  death  occurs  be- 
fore the  commencement  of  the  term,  then  upon  the  sugges- 
tion of  the  death  being  entered  of  record,  the  cause  of  action 
surviving,  the  judgment  may  be  entered  against  the  surviving 
defendant.^  In  like  manner,  where  an  appellee  died  after 
the  commencement  of  the  term, — the  court  not  knowing  his 
decease  until  after  the  cause  had  been  decided, — the  decree 
Avas  entered  as  of  the  first  day  of  the  term."* 

§  366.  The  Judiciary  Act  of  1789  made  no  special  provision 
for  the  issuing  or  testing  of  writs  of  error  ;  but  the  Act  passed 
May  8,  1792  (ch.  36),  for  regulating  processes  in  the  courts 
of  the  United  States,  provided  that  all  writs  and  processes 
issuing  from  the  Supreme  or  a  Circuit  Court,  shall  bear  test 
of  the  chief  justice  of  the  Supreme  Court,  and  made  it  the 
duty  of  the  clerk  of  the  Supreme  Court  to  transmit  to  the 
clerks  of  the  circuit  courts  the  form  of  a  writ  of  error,  and 
made  it  lawful  for  the  clerks  of  the  circuit  courts  to  issue 
writs  of  error  agreeably  to  such  form  as  nearly  as  the  case 
would  admit,  under  the  seal  of  the  circuit  court,  returnable 
to  the  Supreme  Court.^ 

§  367.  The  Act  of  1789,  section  22,  requires  the  citation  to 

'  McKinney  v.  Carrol,  12  Peters,  &G. 

2  Phillips  V.  Preston,  11  Howard,  294. 

3  M'Nutt  V.  Bland,  2  Howard,  28. 

*  Bank  of  the  United  States  v.  Weislger,  2  Peters,  481. 
6  Act  of  May  8,  1792  (ch.  36),  ?  1,  9. 
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be  sio-ned  by  a  judge  of  the  circuit  court  in  whicli  the  judgment 
T\':is  rendered,  or  by  a  justice  of  the  Supreme  Court,  and  that 
the  judge  or  justice  signing  the  citation  shall  take  good  and 
sufficient  security  for  the  prosecution  of  the  writ  of  error. 
Under  these  two  acts,  therefore,  the  judgment  of  a  circuit 
court  may  be  carried  for  re-examination  to  the  Supreme 
Court,  by  a  writ  of  error  issued  by  the  clerk  of  the  court  in 
which  the  judgment  was  rendered,  and  the  citation  may  be 
sio-ned  and  the  bond  approved  by  a  judge  of  tliat  court. 
And  as  the  district  judge  is  a  member  of  the  circuit  court 
when  sitting  for  his  district,  he  may  sign  the  citation  and 
approve  the  bond.^ 

§  368.  For  the  revicwal  of  judgments  rendered  in  a  state 
court,  writs  of  error  issue  in  like  manner  from  the  clerk's  office 
of  the  circuit  courts  of  the  United  States,  the  citation  being 
signed  and  the  bond  being  taken  by  the  chief  justice,  or 
judge,  or  chancellor  of  the  court  in  which  the  judgment  was 
rendered,  or  by  a  justice  of  the  Supreme  Court  of  the  United 
States.- 

§  3G9.  In  the  case  of  judgments  rendered  in  territorial  courts, 
special  provision  is  usually  made  by  law  for  writs  of  error. 
Where  an  Act  of  Congress  directed  that  writs  of  error  might 
be  prosecuted  from  the  judgments  of  the  Supreme  Court  of 
the  territory  of  Iowa,  in  the  same  manner  and  under  the 
same  regulations  as  from  circuit  courts  of  the  United  States, 
it  was  held  that  the  writ  of  error  might  be  issued  by  the 
clerk  of  the  territorial  court,  and  the  citation  might  be  signed 
and  the  bond  approved  by  one  of  the  judges.^ 

§  370.  The  service  of  a  writ  of  error  consists  in  lodging  a 
copy  thereof  for  the  adverse  party,  in  the  office  of  the  clerk  of 
the  court  where  the  judgment  was  rendered,  and  in  serving  a 
citation  upon  him  to  appear  in  the  appellate  court  at  the  re- 

'  Shcppard  v.  Wilson,  5  Howard,  210.  *  Act  of  1789,  ^  25. 

•  Shcppard  r.  Wilson,  5  Howard,  210. 
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turn  term  of  the  -writ.  The  copy  of  the  writ  must  be  lodged 
in  the  clerk's  office  within  ten  days,  Sundays  exclusive,  after 
the  judgment  was  rendered,  if  it  is  intended  to  have  it  ope- 
rate as  a  supersedeas.  But  if  it  is  lodged  at  any  time  before 
the  return-day,  the  service  will  be  good  for  all  other  pur- 
poses, except  that  of  superseding  execution  upon  the  judg- 
ment.^ The  Judiciary  Act  provides  that  the  citation  shall 
be  signed  by  a  judge  of  the  circuit  court,  or  a  justice  of  the 
Supreme  Court  of  the  United  States,  where  the  writ  of  error 
is  to  a  circuit  court  f  and  where  it  is  to  a  state  court,  by 
the  chief  justice,  or  judge,  or  chancellor  of  the  court,  render- 
ing or  passing  the  judgment  or  decree  complained  of,  or  by 
a  justice  of  the  Supreme  Court  of  the  United  States.^  This 
direction  is  peremptory.  The  adverse  party  is  not  bound  to 
appear  in  the  Supreme  Court  of  the  United  States,  unless 
the  citation  is  signed  in  the  manner  prescribed  by  law,  and 
the  writ  of  error  will  be  dismissed  on  motion,  for  want  of 
such  signature.'' 

§  371.  If  no  citation  has  been  issued,  or  served,  the  writ  of 
error  may  be  dismissed  on  motion,^ unless  there  has  been  a  ge- 
neral appearance.  The  object  of  a  citation  on  a  writ  of  error  or 
an  appeal,  is  to  give  notice  of  the  removal  of  the  cause,  and 
such  notice  may  be  waived,  by  entering  a  general  appear- 
ance by  counsel.  Where  an  appearance  has  been  entered, 
the  objection  that  notice  has  not  been  given  is  a  mere  tech- 
nicality, and  the  party  wishing  to  avail  himself  of  it  should, 
at  the  first  term  at  which  he  appears,  give  notice  of  a  motion 
to  dismiss,  and  that  his  appearance  is  entered  for  that  pur- 
pose. After  a  general  appearance  for  one  term,  a  motion 
to  dismiss  for  want  of  a  citation,  or  for  irregularity  in  its 


»  Wood  V.  Lide,  4  Crancli,  ISO. 

2  Act  of  1789,  ch.  20,  ^  22.  3  n^i^i,  ^  25. 

*  As  where  the  citation  was  signedby  the  clerk.  United  States  v.  Hodge, 
3  Howard,  534. 

5  A  citation  not  served,  is  as  no  citation.  Lloyd  v.  Alexander,  1  Cranch, 
365. 
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service,  -will  not  be  entcrtiuncd.  But  motions  may  be  made 
to  dismiss  for  Wcant  of  jurisdiction,  or  any  other  sufficient 
ground  Avliich  shows  that  the  writ  of  error  or  appeal  is  not 
regular  and  authorized  by  law,  after  a  general  appearance, 
and  while  such  an  app(\u-anco  stands  upon  the  docket.^ 
Under  the  rules  of  the  Supreme  Court,  it  is,  in  general,  of 
no  importance  to  the  plaintiff  in  error,  or  appellant,  Avhether 
an  appearance  for  tlic  dcfciidant  in  error  or  appellee  is,  or  is 
not  entered.  If  the  party  is  entitled  to  his  appeal,  or  writ 
of  error,  and  it  has  been  prosecuted  according  to  law,  and  a 
citation  has  been  duly  served,  the  refusal  or  omission  of  the 
defendant  in  error  or  appellee,  will  not  delay  the  trial ;  and  a 
judgment  against  him  will  be  as  conclusive  as  if  an  appear- 
ance had  been  entered  for  him,  and  the  case  argued  by 
counsel.^ 

§  372.  The  twenty-second  section  of  the  Judiciary  Act,  re- 
(piires  that  the  adverse  party  sliall  liavc  "  at  least  thirty  days' 
notice."  This  provision  was  originally  predicated  upon  the 
state  of  things  existing  at  the  time  of  the  passage  of  the  Act, 
when  there  was  no  circuit  court  whose  term  would  not  be 
finished  more  than  forty  days  before  the  sitting  of  the  Su- 
preme Court,  ten  days  being  alloAvcd  by  the  twenty-third 
section  for  the  fihng  of  the  writ,  in  order  to  have  it  operate 
as  a  supersedeas.  The  time  of  the  sessions  of  the  court  was 
Bubsetiuently  altered,  but  no  alteration  was  made  in  the  law 
respecting  the  thirty  days'  notice.  This  rendered  it  necessary 
for  the  Supreme  Court  to  adopt  a  rule  applicable  to  cases 
where  a  Avrit  of  error  was  made  returnable  at  a  term  com- 
mencing in  less  than  thirty  days  from  the  time  of  the  service 
of  the  citation.     The  notice  contemplated  by  the  statute,  is 

•  Where  there  is  a  substantial  defect  in  the  appeal  or  writ  of  error, 
which  shows  that  the  Supreme  Court  have  not  jurisdiction  to  try  the 
cause,  or  that  it  is  not  legally  before  them,  such  defect  may  be  taken  ad- 
vantage of,  by  motion  to  dismiss,  at  any  time  before  judgment :  Heirs  of 
Wilson  V.  Life  and  Fire  Ins.  Co.  of  New  York,  12  Peters,  MO. 

2  Hogan  V.  Ross,  9  Howard,  602  ;  United  States  r.  Yates,  G  Howard, 
605;  Buckingham  v.  McLean,  1.3  Howard,  150. 
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a  notice  of  thirty  days  before  the  return  day  of  the  writ. 
Accordingly,  it  Avas  ruled  that  where  the  citation  had  not 
been  served  thirty  days  before  the  return  day  of  the  writ, 
the  court  would  not  take  up  the  cause  until  the  thirty  days 
had  expired,  unless  the  defendant  in  error  should  appear  ;^ 
and  at  the  same  time  (Feb.  1803),  a  rule  was  made,  that 
"  where  the  writ  of  error  issues  within  thirty  days  before  the 
meeting  of  the  court,  the  defendant  in  error  is  at  liberty  to 
enter  his  appearance,  and  proceed  to  trial ;  otherwise  the 
cause  must  be  continued."^  Subsequently,  it  was  ruled 
that  where  the  citation  had  been  served  within  the  thirty 
days,  the  cause  could  only  be  taken  up  with  the  consent  of 
the  defendant  in  error. ^ 

§  373.  It  has  been  held  that  a  misnomer  in  a  citation, 
when  service  of  the  notice  was  accepted  by  the  attorney  for 
the  parties  without  objection,  and  the  misnomer  was  not  cal- 
culated to  mislead,  is  not  a  ground  for  dismissing  a  writ  of 
error.'* 

§  374.  The  citation  is  not  necessarily  a  part  of  the  record, 
since  it  forms  no  part  of  the  proceedings  of  the  court  below. 
The  presumption  is  that  one  was  issued  when  the  writ  of 
error  was  allowed,  and  it  may  be  proved  aliunde.^ 

§  375.  The  22d  section  of  the  Judiciary  Act  requires  that 
"  every  justice  or  judge  signing  a  citation  on  any  writ  of  error 
as  aforesaid,  shall  take  good  and  sufficient  security  that  the 
plaintiff  in  error  shall  prosecute  his  writ  to  effect,  and  answer 
all  damages  and  costs,  if  he  fail  to  make  his  plea  good." 
The  security  to  be  taken  under  this  Act  must  be  sufficient  to 
secure  the  whole  amount  of  the  judgment,  and  is  not  to  be 

'  Lloyd  V.  Alexander,  1  Cranch,  36.5.  ^  p^^jg  ^^^  ^iih.  Terra,  1803. 

^  Welsh  V.  Mandeville,  5  Crancli,  321. 

^  Peale  v.  Phlpps,  8  Howard,  256. 

^  Innerrarity  v.  Byrne,  5  Howard,  295.     'S)CQ  post. 

«  Act  of  Sept.  24,  1789. 


510   JURISDICTION  AND  PRACTICE  OF  SUPREME  COURT. 

confined  to  such  damages  as  the  appellate  court  m-Aj  adjudge 
for  the  delay. ^  But  this  provision  is  applicable  only  to  cases 
•where  the  writ  of  error  operates  as  a  supersedeas  ;^  wlierc  it 
does  not  so  operate,  the  bond  need  only  be  to  "  such  an 
amount  as,  in  the  opinion  of  the  justice  or  judge  taking  the 
same,  shall  be  sufficient  to  answer  all  such  costs  as,  upon  an 
affirmance  of  the  judgment  or  decree,  may  be  adjudged  or 
decreed  to  the  respondent  in  error."-' 

§  376.  It  need  not  appear  affirmatively  from  the  record  that 
the  judge  who  granted  the  writ  of  error  took  the  bond  required 
by  the  statute.  The  statute  does  not  require  the  bond  to  be 
returned  to  the  Supreme  Court,  but  directs  the  judge  signing 
a  citation  to  take  security ;  and  the  presumption  of  law  is 
that  the  directions  of  the  Act  have  been  obeyed."*  But  if  it 
appears  from  the  record  that  no  bond  was  taken,  the  cause 
will  be  dismissed.^  It  has  been  held  that  an  appeal  bond 
given  to  The  People  of  the  State  of  New  York  or  the  Relator 
is  good,  as  it  might  be  sued  upon  by  cither  at  the  option  of 
the  government  of  the  State.^ 

§  377.  The  writ  of  error  being  duly  issued,  an  authenticated 

•  Catlclt  V.  Brodie,  0  Whcaton,  55,'). 

2  Unless  a  writ  of  error  be  filed  in  season  to  operate  as  a  supersedeas, 
the  Supreme  Court  will  not  quash  an  execution  issued  by  the  court  below 
on  the  judgment.  Wallen  v.  Williams,  7  Cranch,  278.  And  wbcn  the 
judgment  of  the  court  below  has  been  affirmed  by  the  Supreme  Court,  or 
the  writ  of  error  has  been  dismissed,  the  stay  of  execution  caused  by  the 
writ  of  error-bond  is  at  an  end,  and  the  plainlilT  is  entitled  to  his  execu- 
tion immediately  upon  the  judgment.  Ilogan  v.  Ross,  11  Howard,  201. 
Where  an  appeal  was  taken  in  a  common  law  case  instead  of  a  writ  of 
error,  and  after  the  lapse  of  ten  days  the  plaintiff  issued  an  execution 
upon  his  judgment,  and  the  defendant  sued  out  a  writ  of  error  to  bring 
the  case  up  to  the  Supreme  Court,  it  was  error  in  the  court  below  to 
quash  the  execution  and  supersede  the  judgment.  Saltmarsh  i'.  Tuthill, 
12  Howard,  387. 

3  Act  of  Dec.  12,  1791,  oh.  3.      ••  Martin  r.  Hunter,  1  Wheaton,  301. 

*  Boyce  v.  Grundy,  6  Peters,  777. 

«  Spalding  v.  The  People  of  the  State  of  New  York  ex  llcl.  Backus, 
2  Howard,  GO. 
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transcript  of  tlie  record  must  be  returned,  with  the  writ  of  error 
annexed  to  it.  By  an  authenticated  transcript  of  the  record  is 
meant  a  transcript  authenticated  by  the  seal  of  the  court  and 
the  signature  of  the  clerk.  By  the  eleventh  rule  of  the  Supreme 
Court,  adopted  in  1797,  it  is  ordered  "  that  the  clerk  of  the 
court  to  which  any  writ  of  error  shall  be  directed  may  make 
return  of  the  same  by  transmitting  a  true  copy  of  the  record, 
and  of  all  proceedings  in  the  same,  under  his  hand  and  the 
seal  of  the  court."  The  signature  of  the  judge  to  the  record 
is  not  required,  either  by  the  statute  or  the  rule,  whether 
the  case  be  civil  or  criminal.^ 

§  378.  But  no  cause  can  be  heard  until  a  complete  record, 
containing  in  itself,  without  references  aliunde,  all  the  papers, 
exhibits,  depositions,  and  other  proceedings,  which  are  neces- 
sary to  the  hearing  in  the  Supreme  Court,  has  been  filed  f 
and  if  the  record  contains  any  documents  in  a  foreign  lan- 
guage, it  must  also  contain  a  translation  made  under  the 
authority  of  the  court  below,  or  admitted  to  be  correct ; 
otherwise  the  case  will  be  remanded  to  the  court  below  to 
have  such  translation  supplied  and  inserted  in  the  record.^ 

§  379.  If  the  record  is  incomplete,  on  suggestion  of  diminu- 
tion a  certiorari  will  be  granted,  on  motion  made  in  writing,  and 
supported  by  an  affidavit  of  the  facts  on  which  the  certiorari 
is  asked,  unless  the  facts  are  admitted  by  the  opposite  party. 
Such  motions  must  be  made  at  the  first  term  of  the  entry  of 
the  cause,  unless  upon  special  cause  shown  the  delay  is  sa- 
tisfactorily accounted  for.''  The  return  of  the  clerk  of  the 
court  below  to  a  certiorari  is  sufficient,  and  the  additional 
or  supplementary  record  sent  up  need  not  be  signed  by  a 
judge.^ 


•Worcester  v.  Tke  State  of  Georgia,  6  Peters,  515,  536;  Martin  r. 
Hunter,  1  Wheat.  304,  361  ;  Bael  f.  Van  Ness,  8  Wheat.  312;  M'CuIloch 
r.  The  State  of  Maryland,  4  Wheat.  316. 

2  Rule  31,  Feb.  Terra,  1823.  3  Rule  60,  Dec,  Term,  1851. 

*  Rule  32,  Feb.  Term,  1824.  »  Stewart  v.  Ingle,  9  Wheaton,  526. 
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§  380.  The  names  of  the  jurors  "who  tried  tlie  cause  need 
not  be  inserted  in  the  record  ;^  but  Avhere  the  citation  Avas  not 
sent  up  with  the  record,  a  certiorari  was  granted,  on  sugges- 
tion that  a  citation  had  been  served.^  This,  however,  would 
seem  to  have  been  overruled  in  a  subsequent  case,  in  which 
a  motion  to  dismiss  for  the  want  of  a  citation  was  denied, 
the  court  saying  that  the  citation  is  not  necessarily  a  part  of 
the  record,  and  that  the  presumption  is,  that  one  was  issued 
when  the  writ  of  error  was  allowed,  and  that  it  might  be 
proved  aUuyide?  But  in  a  still  more  recent  case,  it  appears 
that  a  writ  of  error  was  dismissed,  because  no  citation  ap- 
peared to  have  been  issued  for  the  defendant  in  error,  and 
the  court  said,  what  is  obviously  true,  that  the  Act  of  Con- 
gress makes  the  citation  necessary  to  remove  a  case  by  writ 
of  error  to  the  Supreme  Court.''  The  result  of  these  various 
rulings  is  this :  That  unless  a  citation  has  been  served  ac- 
cording to  the  directions  of  tlie  statute,  the  plaintiff  in  error 
has  not  obtained  a  valid  riglit  to  remove  the  cause  to  the 
Supreme  Court ;  that  if  the  record  does  not  show  a  citation, 
the  case  may  be  dismissed  on  motion,  unless  the  plaintifl'  in 
error  can  supply  the  defect  by  proof  aliunde  that  a  citation 
was  served.  It  is,  therefore,  prudent  to  have  the  citation 
regularly  returned  with  the  record. 

§  381.  The  form  in  wliii-li  the  record  should  l)e  made  up,  to 
be  returned  on  a  writ  of  error,  is  a  matter  of  practice  of  very 
considerable  importance.  It  shouhl  consist  of  four  parts  : 
1st.  A  statement  of  the  pleadings,  or  their  substance;  2d. 
A  statement  of  tlie  empanelling  of  the  jury  to  try  the  issue 
made  by  the  pleadings,  the  trial,  and  the  verdict ;  3d.  The 
bill  of  exceptions  ;  4th.  The  judgment. 

§  382.  The  bill  of  exceptions,  which  is  often  very  loosely  and 
incorrectly  drawn,  should  contain,  by  way  of  recital,  so  much 
of  the  evidence  given  on  tlie   trial,  or  the  material  facts,  as 


■  Owens  V.  Hauney,  9  Crancli,  180.        ^  Field  v.  Milton,  3  Crancli,  514. 
'  Inncrarity  v.  Byrne,  5  Howard,  29j.    ■*  Uogan  v.  Ross,  11  Uoward,  294. 
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is  necessary  to  present  the  points  of  law  ruled  and  excepted 
to,  and  no  more.'  If  a  bill  of  exceptions  prays  the  opinion 
or  instruction  of  the  court  upon  certain  facts,  without  stating 
that  any  evidence  of  those  facts  was  given  to  the  jviry,  the 
appellate  court  cannot  know  that  they  exist  in  the  case.^ 
But  the  bill  of  exceptions  should  contain  a  recital  of  facts, 
or  evidence,  solely  for  the  purpose  of  presenting  the  rulings 
of  the  court  upon  matters  of  law,  of  which  the  plaintifi"  in 
error  complains.  The  appellate  court  has  no  concern,  on  a 
writ  of  error,  with  questions  of  fact,  or  whether  the  finding 
of  the  jury  accords  Avith  the  weight  of  the  evidence.  So  far 
as  error  is  founded  upon  the  bill  of  exceptions  incorporated 
into  the  record,  it  lies  only  to  exceptions  taken  at  the  trial 
to  the  ruling  of  the  law  by  the  court,  and  to  the  admission 
or  rejection  of  evidence.^  And  although,  where  a  bill  of 
exceptions  is  imperfectly  drawn,  the  appellate  court  will 
proceed  to  decide  the  cause,  if  it  can  ascertain  the  substance 
of  the  facts,  and  the  questions  on  which  the  judge  instructed 
the  jury  are  apparent  ;'*  yet  the  exceptions  cannot  be  altered 
or  amended  in  the  appellate  court,  either  by  referring  to  the 
charge  at  length,  or  the  notes  of  the  presiding  judo-e,  nor 
can  any  part  of  the  charge  bo  revised  in  the  appellate  court, 
unless  the  judge  below  certifies  under  his  seal  that  it  was 
excepted  to  at  the  trial.  If  a  diminution  is  suggested,  upon 
the  ground  that  a  certain  portion  of  the  charge  was  in  fact 
excepted  to,  and  that  it  has  been  omitted  from  the  bill  of 
exceptions  by  a  clerical  error,  a  certiorari  will  be  awarded 
to  supply  the  defect.^  But  after  argument  in  the  appellate 
court,  a  certiorari  will  not  be  granted,  for  the  purpose  of 
bringing  up  material  evidence  omitted  in  the  bill  of  excep- 


'  Stimpson  v.  West  Chester  Railroad  Co.,  3  Howard,  553,  555  ;  United 
States  V.  Morgan,  11  Howard,  154,  158. 
^  Vasse  V.  Smith,  6  Cranch,  233,  note. 
3  Zeller's  Lessee  v.  Eckert,  4  Howard,  289,  297. 

*  United  States  v.  Morgan,  11  Howard,  154. 

*  Stimpson  v.  West  Chester  Railroad,  3  Howard,  553. 

33 


514       JURISDICTION   AND   PRACTICE   OF   SUPREME   COURT. 

tions,  wliicli  might  have  influenced  the  judgment  of  the  ap- 
pellate court.^ 

§  383.  In  presenting  the  rulings  excepted  to,  care  must  be 
taken  to  state  the  ruling  or  instruction  specifically,  and  to  fol- 
low it  by  an  exception  pointed  to  the  precise  ruling  or  instruc- 
tion of  which  it  is  intended  to  complain.  The  practice  of 
setting  out  in  the  record  the  whole  charge,  and  excepting  to 
it  generally,  has  been  pointedly  rebuked  on  several  occa- 
sions, and  has  led  to  a  rule  which  explicitly  prohibits  it.^ 
This  rule  is,  that  "  the  judges  of  the  circuit  and  district 
courts  do  not  allow  any  bill  of  exceptions,  which  shall  con- 
tain the  charge  of  the  court  at  large  to  the  jury  in  trials  at 
common  law,  upon  any  general  exception  to  the  whole  of 
such  charge.  But  that  the  party  excepting  be  required  to 
state  distinctly  the  several  matters  of  law  in  such  charge  to 
which  he  excepts ;  and  that  such  matters  of  law,  and  those 
only,  be  inserted  in  the  bill  of  exceptions,  and  allowed  by 
the  court. "^ 

§  384.  The  certificate  of  the  circuit  court,  that  a  bill  of 
exceptions  was  duly  taken  at  the  trial,  is  sufficient  to  cure  a 
clerical  error  by  which  the  bill  was  dated  before  the  com- 
mencement of  the  suit."*  A  material  and  incurable  defect  in 
the  pleadings  and  verdict,  presented  in  the  record,  may  be 
noticed  by  the  Supreme  Court,  although  not  noticed  in  the 
bill  of  exceptions,  nor  suggested  by  counsel  in  the  argument.* 

§  385.  AVith  regard  to  the  return-day  and  entry  of  a  Avrit  of 
error,  it  is  to  be  observed,  that  the  Judiciary  Act  makes  no 
provision  respecting  the  time  at  which  the  writ  shall  be  re- 
turned, but  merely  provides  that  the  judgment  complained 

'  Gayler  v.  Wilder,  10  Howard,  509. 

*  Carver  v.  Jackson,  4  Peters,  80  ;  Ex  parte  Crane,  5  Teters,  198. 
3  Rule  38  (January  Term,  1852). 

*  United  States  v.  Wilkinson,  12  Howard,  2  IG. 
'  Garland  v.  Davis,  4  llowardy  131. 
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of  may  bo  re-examined,  or  reversed,  or  affirmed  in  the  Su- 
preme Court,  "  the  adverse  party  having  at  least  thirty  days' 
notice."  This  notice  relates  to  the  time  of  returning  the 
writ ;  so  that  if  the  judgment  is  rendered  more  than  thirty 
days  before  the  commencement  of  a  term  of  the  Supreme 
Court,  the  writ  may  be  made  returnable  on  the  first  day  of 
that  term,  and  it  Avill  stand  for  trial  in  the  regular  order  of 
the  docket,  if  entered  within  the  first  six  days  of  the  term. 
But  if  the  judgment  was  rendered  less  than  thirty  days  be- 
fore the  commencement  of  the  term,  the  writ  of  error  may 
still  be  made  returnable  to  the  term  next  following  the  date 
of  the  writ ;  and  if  the  cause  is  docketed,  and  the  record 
filed  in  the  Supreme  Court  within  the  first  thirty  dnjs  of  the 
term,  the  cause  will  stand  for  argument  at  the  term.^ 


'  Rule  No.  63  (May  2,  1854).  "  First.  In  all  cases  where  a  writ  of  error 
or  an  appeal  shall  be  brought  to  this  court  from  any  judgment  or  decree, 
rendered  thirty  days  before  the  commencement  of  the  term,  it  shall  be 
the  duty  of  the  plaintiff  in  error  or  appellant,  as  the  case  may  be,  to 
docket  the  cause,  and  file  the  record  thereof  with  the  clerk  of  this  court, 
within  the  first  six  days  of  the  term  ;  and  if  the  writ  of  error  or  appeal 
shall  be  brought  from  a  judgment  or  decree  rendered  less  than  thirty 
days  before  the  commencement  of  the  term,  it  shall  be  the  duty  of  the 
plaintiff  in  error  or  appellant  to  docket  the  cause,  and  file  the  record 
thereof  with  the  clerk  of  this  court,  within  the  first  thirty  days  of  the 
term;  and,  if  the  plaintiff  in  error  or  appellant  shall  fail  to  comply  with 
this  rule,  the  defendant  in  error  or  appellee  may  have  the  cause  docketed 
and  dismissed,  upon  producing  a  certificate  from  the  clerk  of  the  court 
wherein  the  judgment  or  decree  was  rendered,  stating  the  cause  and  cer- 
tifying that  such  writ  of  error  or  appeal  has  been  duly  sued  out  and 
allowed.  And  in  no  case  shall  the  plaintiff  in  error  or  appellant  be  en- 
titled to  docket  the  cause  and  file  the  record,  after  the  same  shall  have 
been  docketed  and  dismissed  under  the  rule,  unless  by  order  of  the  court 
or  the  consent  of  the  opposite  party. 

"  Second.  But  the  defendant  in  error  or  appellee  may,  at  his  option, 
docket  the  case,  and  file  a  copy  of  the  record  with  a  clerk  of  this  court  ; 
and  if  the  case  is  docketed,  and  a  copy  of  the  record  filed  with  the  clerk 
of  this  court,  by  either  party,  within  the  periods  of  time  above-limited 
and  described  by  this  rule,  the  case  shall  stand  for  argument  at  the  terra. 

"  Third.  In  all  cases  where  the  period  of  thirty  days  is  mentioned  in  this 
rule,  it  shall  be  extended  to  sixty  days  in  writs  of  error  and  appeals  from 
California,  Oregon,  Washington,  New  Mexico,  and  Utah." 


516       JURISDICTION    AND    PRACTICE    OF   SUPREME    COURT. 

§.  386.  But  if  the  plaintilT  in  error  or  appellant,  do  not 
enter  the  cause  and  file  the  record,  provision  is  made  by  the 
rules  of  court,  by  >Yhich  the  writ  of  error  or  appeal  may  be 
docketed  and  dismissed,  or  docketed  and  argued,  by  the  op- 
posite party.  Under  the  forty-third  rule,  such  provision  Avas 
made  only  mih  reference  to  cases  Mhere  the  judgment  or  de- 
cree in  the  court  below  was  rendered  thirty  days  before  the 
commencement  of  the  term  of  the  Supreme  Court.^  In  such 
cases,  the  forty-third  rule  required  the  plaintiff  in  error  or 
appellant  to  docket  the  cause  and  file  the  record  within  the 
first  six  days  of  the  term  ;  and  on  his  failure  so  to  do,  it  gave 
the  defendant  in  error  or  appellee  the  option  to  docket  the 
cause  and  file  the  record  for  argument,  or  to  docket  the 
cause  and  have  the  writ  of  error  or  appeal  dismissed.  But 
by  the  sixty-second  rule,  the  s;inic  provision  is  extended  to 
cases  where  the  judgment  or  decree  in  the  court  below  was 
rendered  less  than  thirty  days  before  the  commencement  of 
the  term  of  the  Supreme  Court ;  in  which  it  is  made  the 
duty  of  the  plaintiff  in  error  or  appellant  to  docket  the  cause 
and  file  the  record  within  the  first  thirty  days  of  the  term ; 
and  on  his  failure  so  to  do;  the  option  is  given  to  the  de- 
fendant in  error  or  appellee  to  docket  the  cause  and  file  the 
record,  for  argument,  or  to  docket  the  cause  and  have  the 
writ  of  error  or  appeal  dismissed.^ 

§  387.  With  regard  to  the  proceeding  of  docketing  and 
dismissing  a  cause,  it  is  to  be  observed  that  both  the  forty- 
third  and  sixty-third  rules  require  that  the  party  making 
the  motion  for  this  purpose,  should  produce  "  a  certificate 
from  the  clerk  of  the  court  Avherein  the  judgment  or  decree 
was  rendered,  stating  the  cause,  and  certifying  that  such 
writ  of  error  or  appeal  has  been  duly  sued  out  or  alloM'cd." 
The  character  and  contents  of  this  certificate  should  be 
carefully  attended  to.     In  the  first  place,  it  must  set  forth 

'  United  States  v.  Boisdore  s  Heirs,  7  Howard,  G58. 
*  See  the  63d  Rule,  ante.  p.  5 If),  note. 
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an  accui-ate  titling  of  the  case,  in  wliich  the  names  of  all 
the  parties  on  both  sides  must  be  set  out,  and  not  implied 
under  the  designation  of  "another,"  or  "others."^     In  the 

*  Holllday  v.  Batson,  4  Howard,  G45;  Smith  r.  Clark,  12  Howard,  21. 
In  tliis  last  case,  Mr.  Chief  Justice  Taney,  delivering  the  judgment  of 
the  court,  said :  "  The  certificate  of  the  clerk  states,  that  in  the  Circuit 
Court  of  Massachusetts,  in  a  cause  depending  in  that  court,  in  which 
Francis  0.  J.  Smith  was  complainant  in  e([uity,  and  Joseph  AV.  Clark, 
and  others  were  respondents,  a  final  decree  in  that  court  was  made  on 
the  17th  of  October,  1850,  in  favor  of  the  said  Joseph  W.  Clark,  and 
others,  respondents,  from  which  the  said  Francis  0.  J.  Smith  appealed 
on  the  same  day ;  and,  on  the  30th  of  October,  filed  his  appeal  bond 
with  sureties,  whereby  execution  on  the  decree  was  suspended. 

"  The  certificate  conforms  to  the  rule  in  all  respects  but  one,  and  that 
is  in  the  statement  of  the  parties.  The  respondents  are  stated  to  be 
Joseph  W.  Clark,  and  others,  from  which,  as  well  as  from  the  statement 
in  the  motion,  it  appears  that  there  were  other  respondent  parties  to  the 
suit,  who  are  not  named  in  the  certificate. 

"  The  forty-third  rule  provides,  that  where  the  party  against  whom  a 
judgment  or  decree  is  rendered,  fails  to  file  the  record,  and  docket  the 
case  within  the  time  limited  by  the  rule,  the  other  party  may  docket  the 
case,  and  file  a  copy  of  the  record  with  the  clerk,  in  which  case  it  shall 
stand  for  argument  at  the  term ;  or.  he  may,  at  his  election,  have  the 
case  docketed  and  dismissed,  upon  producing  a  certificate  from  the  clerk 
stating  the  cause,  and  certifying  that  such  a  writ  of  error  or  appeal  had 
been  duly  sued  out  and  allowed. 

"  Now,  where  the  unsuccessful  party  brings  a  writ  of  error,  all  the  parties 
to  it  must  be  named  in  the  writ ;  and  the  name  of  one  or  more  of  them, 
'and  otJiers,'  is  not  a  sufficient  description  to  bring  those  not  named 
bcfoi-e  the  court.  It  was  so  decided  in  Deneale  and  Others  v.  Stump's 
Executors,  8  Pet.  526.  And  the  same  principle  was  applied  to  a  writ  of 
error  docketed  under  the  forty-third  rule,  in  the  case  of  Holyday  et  al.  v. 
Batson  et  al.,  4  How.  645.  And  the  reason  for  requiring  all  the  parties, 
whose  interests  are  to  be  affected  by  the  judgment,  to  be  named  in  the 
WTit  of  error,  applies  with  equal  force  to  the  case  of  an  appeal  from  a 
decree. 

"Where  the  party,  in  proceeding  under  the  forty-third  rule,  elects  to 
file  the  record  and  try  the  cause,  the  record  must  certainly  be  as  full  and 
complete  as  the  one  which  would  be  required  from  the  opposing  party. 
It  must  name  all  the  persons  which  the  writ  of  error  or  appeal  is  in- 
tended to  bring  before  the  court ;  otherwise  there  could  be  no  judgment 
or  decree  for  or  against  them. 

"  And  upon  the  same  ground,  the  same  thing  must  be  done  when  the 
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next  })l:ice,  in  order  to  show  the  right,  afforded  hy  the  rule, 
of  having  the  cause  docketed  and  dismissed,  it  must  appear 
that  the  plaintiff  in  error,  or  appellant,  has  not  entered  the 
cause  within  the  time  required  by  the  rule ;  and  hence  the 
certificate  must  state  not  only  the  term  at  which  the  judg- 
ment or  decree  was  rendered,  hut  the  day  also.^ 

case  is  docketed,  in  order  to  ol:)taiu  a  judgment  of  dismissal.  The  pro- 
ceeding is  in  the  nature  of  a  writ  of  error  or  appeal,  in  which  the  party, 
in  whose  favor  the  judgment  or  decree  was  rendered,  is  allowed  to  bring 
the  case  before  this  court,  in  order  to  prevent  unnecessary  delay.  And 
all  the  parties  to  the  judgment  or  decree,  whose  interests  are  to  be 
affected  by  docketing  and  dismissing  the  suit,  are  regarded  as  in  court, 
for  the  purpose  of  being  parties  to  the  judgment  of  dismissal.  Nor 
could  the  circuit  court  regularly  issue  an  execution  for  or  against  a  per- 
son not  named  ;  as  it  would  not  appear  that  he  had  been  a  party  to  the 
proceeding  here,  or  that  there  had  been  a  judgment  of  dismissal  for  or 
against  him. 

"  The  rule  of  which  we  are  speaking  was  franicd  upon  this  princi[)le. 
It  requires  that  the  certificate  of  the  clerk  should  '  state  the  cause,'  and 
this  is  not  done  unless  the  parties  to  it  are  named. 

"  A  departure  from  the  rule  might  lead  to  very  loose  practice,  and 
perhaps  to  abuses.  We  think  it  more  safe  to  adhere  to  the  established 
practice  in  this  respect,  and  have  used  this  occasion  to  state  it  the  more 
fully,  in  order  that  the  members  of  the  bar  and  the  clerks  of  the  court 
may  in  future  avoid  mistake." 

'  Rhodes  v.  Ship  Galveston,  10  Howard,  144.  Taney,  Chief  Justice  : 
"  The  motion  is  made  in  behalf  of  the  respondent  and  claimants,  under 
the  forty-third  rule  of  this  court ;  and,  in  support  of  the  motion,  they 
produce  the  certificate  under  seal  of  the  clerk  of  the  district  court, 
stating  that  at  the  April  term,  1850,  a  final  decree  was  rendered  in  the 
above-mentioned  case  in  favor  of  the  respondents  and  claimants ;  and 
that  the  libellant  prayed  and  obtained  an  appeal  to  tliis  court.  The 
certificate  does  not  state  on  what  day  the  decree  was  made. 

"  The  rule  referred  to  entitles  a  party,  in  a  case  like  the  present,  to 
have  it  docketed  and  dismissed,  where  the  decree  was  rendered  thirty 
days  before  the  commencement  of  the  term  of  this  court,  unless  the 
appellant  shall  docket  the  case,  and  file  the  record  within  the  fii-st  six 
days  of  the  term.  The  record  has  not  yet  been  fil6d,  and  the  case 
docketed  by  the  appellant.  But,  in  order  to  entitle  the  appellees  to  doc- 
ket and  dismiss,  they  must  show,  by  the  certificate  of  the  clerk,  that  the 
decree  was  i-endered  thirty  days  before  the  present  term.  The  certificate 
produced  states  only  the  term  of  the  district  court  at  which  it  was  ren- 
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§  388.  It  has  been  held,  however,  that  the  forty-thhd 
rule  has  been  in  substance  complied  with,  when,  instead  of 
a  certificate  of  the  clerk,  the  original  writ  of  error  and 
citation,  or  certified  copies  thereof,  have  been  produced: 
upon  the  ground  that  the  rule  makes  the  certificate  but 
prima  facie  evidence  of  the  issuing  and  allowing  of  the  writ 
of  error,  whereas  the  production  of  the  writ  of  error,  with 
the  citation,  is  the  highest  evidence  of  the  fact  that  the 
writ  of  error  has  been  duly  sued  out  and  allowed.^ 

§  389.  The  judgment  of  dismissal,  under  the  rule,  is  a 
judgment  7iisi,  and  may  be  stricken  out  at  any  time  during 
the  term  upon  motion,  unless  it  appears  that  the  omission 
to  file  the  record  and  docket  the  case  at  an  earlier  period  of 
the  court,  has  been  injurious  to  the  interests  of  the  defen- 
dant in  error.  The  motion  to  reinstate  the  cause  addresses 
itself  to  the  sound  discretion  of  the  court.^  The  rule  has 
never  been  apphed  to  cases  where  the  cause  has  been 
actually  placed  on  the  docket,  before  the  defendant  in  error 
moves  to  docket  and  dismiss ;  and  if  the  plaintifi"  in  error 
moves  to  docket  the  cause  at  the  same  time  when  the  defen- 
dant in  error  moves  to  dismiss  it,  the  former  motion  will 
prevail.^ 

§  390.  It  has  already  been  stated,  that  on  a  writ  of  error 
the  points  of  law  presented  by  the  bill  of  exceptions  are 

dered,  aud  not  the  day.  And  it  often  happens  that  the  term  of  a  court 
continues  hy  adjournments  from  time  to  time  for  several  months.  For 
aught  that  appears  in  this  certificate,  the  April  term,  1850,  of  the  district 
court  may  have  continued  until  the  meeting  of  this  court,  and  we  are 
not  aware  of  any  case  that  has  been  docketed  and  dismissed  under  this 
rule,  unless  the  day  of  the  judgment  or  decree  was  stated  in  the  certifi- 
cate. And  as  we  have  no  evidence  before  us  to  show  how  long  the  term 
of  the  district  court  continued,  or  on  what  day  this  decree  was  rendered, 
the  motion  to  docket  aud  dismiss  is  overruled." 

'  Amis  V.  Pearle,  15  Peters,  211. 

2  Gwin  V.  Breadlove,  15  Peters,  284. 

^  Owings  V.  Tiernan,  10  Peters,  24. 
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alone  open  for  re-examination  in  the  appellate  court :  so  that 
the  instructions  of  the  presiding  judge  to  the  jvu-y,  on  mat- 
ters of  fact,  or  the  opinions  he  may  express,  constitute  no 
grounds  of  error.  It  is  competent  to  the  court  to  give  their 
opinion  on  the  evidence  to  the  jury,  being  careful  to  distin- 
guish between  matters  of  law,  and  matters  of  opinion  in 
regard  to  the  facts.  When  a  matter  of  law  is  given  by  the 
court  to  the  jury,  it  is  conclusive;  but  a  mere  matter  of 
opinion  as  to  the  facts,  is  to  have  only  such  weight  given  to 
it  by  the  jury  as  they  may  think  it  is  entitled  to.^ 

§  391.  It  has  been  held,  in  relation  to  the  record  of  a 
cause  tried  in  a  state  court,  and  brought  to  the  Supreme 
Court  of  the  United  States,  l)y  Avrit  of  error,  that  the 
report  of  the  judge  who  tried  the  cause,  which  contains  a 
statement  of  the  facts,  is  not  to  be  considered  as  a  part 
of  the  record.  It  is  not  like  a  special  verdict,  or  a  state- 
ment of  facts  agreed  of  record,  upon  Avhicli  the  court  is 
to  pronounce  its  judgment.  The  judgment  being  ren- 
dered upon  a  general  verdict,  the  report  is  mere  matter 
in  pais^  to  regulate  the  discretion  of  the  court  as  to  the 
propriety  of  granting  relief,  or  sustaining  a  motion  for 
a  new  trial.  Inasmuch,  therefore,  as  the  twenty-fifth  sec- 
tion of  the  Judiciary  Act  provides,  in  cases  brought  by  writ 
of  error  from  the  state  courts,  that  "  no  other  error  shall 
be  assigned  or  regarded,  as  a  ground  of  reversal  in  any  such 
case,  than  such  as  appears  on  the  face  of  the  record,  and 
immediately  respects  the  before-mentioned  questions  of 
validity,  or  construction  of  the  said  constitution,  treaties, 
statutes,  commissions,  or  authorities  in  dispute;"  if  there  is 
nothing  in  tlic  record  ])ut  the  judge's  report  of  the  evidence, 
it  cannot  appear  that  any  error  has  been  assigned  of  Avhich 
the  Supreme  Court  of  tlie  United  States  can  take  cogni- 
zance.^ 

'  Games  v.  Stiles,  14  Peters,  322,  .327 ;  Carver  v.  Jackson,  4  Peters,  1, 
80  ;  Garrand  v.  Lessee  of  Re3'nolds,  4  Howard,  123  :  Evans  r.  Eaton,  7 
Wheaton,  42G. 

*  Inglee  r.  Coolidgc,  2  Wlicaton,  3C3. 
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§  392.  With  regard  to  cases  arising  in  the  circuit  courts, 
or  in  a  district  court  having  the  powers  of  a  circuit  court,  it 
has  been  fully  settled  that  the  Supreme  Court  of  the  United 
States  can  take  cognizance  of  a  case  brought  before  it  by 
writ  of  error,  on  which  is  returned  a  record  containing  an 
agreement  of  f;xcts  signed  by  the  parties,  and  submitting  the 
case  to  the  court  for  the  decision  of  the  questions  of  law 
arising  upon  those  facts. ^  And  it  is  equally  well  settled 
that  the  evidence  cannot  be  brought  before  the  Supreme 
Court,  by  writ  of  error,  for  the  purpose  of  having  that  court 
find  facts,  or  of  revising  the  finding  of  facts  in  the  court 
below.  In  Parsons  v.  Bedford,  it  was  held  that  a  refusal  of 
the  Circuit  Court  in  Louisiana  to  record  the  evidence,  in 
order  to  have  the  facts  revised  in  the  Supreme  Court  by 
writ  of  error,  was  not  a  ground  for  a  writ  of  error  f  and  in 
a  more  recent  case  it  was  held  that  an  agreement  that  the 
evidence  in  the  cause  shall  be  considered  as  a  statement  of 
facts,  subject  to  all  legal  objections,  no  objections  being 
stated,  was  not  a  sufiicient  ground  for  a  writ  of  error  on 
which  a  revision  of  the  legal  questions  arising  on  those  facts 
can  be  had  in  the  Supreme  Court. ^ 

*  United  States  v.  Eliason,  16  Peters,  291  ;  Stimpson  v.  Baltimore  and 
Susquehanna  Railroad  Company,  10  Howard,  329. 

2  3  Peters,  433,  445. 

^  Minor  v.  Tillotson,  2  Howard,  392.  In  this  case,  Mr.  Justice  M'Lean, 
delivering  the  judgment  of  the  court,  said  : — ■"  This  case  is  brought  here 
by  a  writ  of  error  to  the  Circuit  Court  for  the  Eastern  District  of 
Louisiana. 

"  The  action  was  commenced  in  the  Circuit  Court  to  recover  possession 
of  certain  tracts  of  land  specified  in  the  petition,  and  for  damages,  &c. 

"  The  defendant  set  up  a  title  to  the  premises,  and  pleaded  prescription 
under  the  various  laws  of  Louisiana. 

"This  cause  was  before  this  court  at  January  Term,  1833,  on  a  writ 
of  error,  and  was  reversed  and  sent  down  for  farther  proceedings.  In 
the  court  below,  the  death  of  the  plaintiff  was  suggested,  and  a  supple- 
mental petition  was  filed,  making  his  heirs  and  representatives  parties 
to  the  suit.  The  pleadings  were  amended,  and  a  jury  being  called  and 
sworn,  evidence  was  heard  by  them,  and  certain  exceptions  taken  to  its 
admissibility  by  the  defendant.     But  afterwards,  by  consent  of  parties, 
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§  393.  In  addition  to  the  record,  it  is  provided,  by  a  rule 
of  the  Supreme  Court,  that  "  whenever  it  shall  be  necessary 
or  proper,  in  the  opinion  of  the  presiding  judge  in  any  circuit 

the  jury,  before  they  rendered  their  verdict,  were  discharged.  The  cause 
was  then  submitted  to  the  court,  under  an  agreement  between  the  counsel 
that  the  documents  filed  in  the  cause,  the  plans,  and  written  depositions, 
contain  all  evidence  and  exhibits  on  which  this  cause  was  tried  by  the 
court ;  the  whole  was  read,  subject  to  all  legal  exceptions  except  as  to 
the  form  of  taking  the  verbal  testimony ;  and  all  other  objections  to  the 
testimony,  accounts,  and  plans,  are  to  be  argued  us  though  the  bills  of 
exceptions  were  drawn  out  in  form,  signed  and  filed.  The  agreement  is 
made  for  a  statement  of  the  facts  in  the  case. 

"  A  large  mass  of  evidence  was  received  from  both  parties,  consisting 
of  concessions  and  grants  under  the  Spanish  government,  intermediate 
conveyances,  documents  showing  proceedings  in  regard  to  the  title  under 
the  laws  of  the  United  States,  and  parol  testimony,  involving  a  great 
variety  of  facts,  on  a  consideration  of  all  of  which  a  judgment  was  ren- 
dered by  the  Circuit  Court  for  the  defendant. 

"  From  the  record,  it  is  impossible  for  this  court  to  say  on  what  grounds 
of  law  or  fiict  the  Circuit  Court  gave  judgment.  No  point  as  to  the 
admissibility  or  effect  of  the  evidence  was  raised  on  the  record  by  the 
plaintiff  in  error  in  the  Circuit  Court.  It  seems  to  have  been  supposed 
that  the  above  agreement  of  the  counsel  that  the  evidence  in  the  cause 
should  be  considered  as  a  statement  of  facts,  subject  to  all  legal  objec- 
tions, though  no  objections  were  stated,  was  sufficient  ground  for  a  writ 
of  error  on  which  a  revision  of  the  legal  question  in  the  case  might  be 
made  in  this  court. 

"In  this  view,  the  writ  of  error  must  l)c  considered  as  bringing  all  the 
facts  before  this  court  as  they  stood  before  the  Circuit  Court.  And  this 
court,  exercising  a  revisory  jurisdiction,  would  be  required  to  try  the 
cause  on  its  merits.  This  is  never  done  on  a  writ  of  error,  which  issues 
according  to  the  course  of  the  common  law.  Under  the  Louisiana  sys- 
tem a  different  practice  may  prevail.  But  we  had  supposed  that,  since 
the  decision  of  the  case  of  Parsons  v.  Bedford  et  al.,  3  Peters,  445,  there 
could  be  no  misapprehension  in  regard  to  the  proceedings  of  this  court 
on  a  writ  of  error.  In  that  case,  the  court  say,  '  It  was  competent  for 
the  original  defendant  to  have  raised  any  points  of  law  growing  out  of 
the  evidence  at  the  trial,  by  a  proper  application  to  the  court;  and  to 
have  brought  any  error  of  the  court  in  its  instruction  or  refusal,  by  a  bill 
of  exceptions,  before  this  court  for  revision.  Nothing  of  this  kind  was 
done  or  proposed.  No  bill  of  exceptions  was  tendered  to  the  court,  and 
no  points  of  law  are  brought  under  review.'  And  the  court  go  on  to 
consider  the  efiect  of  the  Act  of  1824,  in  regard  to  the  Louisiana  prac- 
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court,  or  district  court  exercising  circuit  court  jurisdiction, 
that  original  papers  of  any  kind  sliould  be  inspected  in  the 
Supreme  Court,  upon  appeal,  such  presiding  judge  may 
make  such  rule  or  order  for  the  safe  keeping,  transportation, 
and  return,  of  such  original  papers,  as  to  him  may  seem 
proper ;  and  this  Court  "will  receive  and  consider  such  original 
papers  in  connexion  with  the  transcript  of  the  proceedings."^ 

§  394.  The  judgment  to  be  rendered  in  the  Supreme 
Court  is  the  next  topic  to  be  considered.     If  the  judges  of 

tice,  and  hold  that  that  law  does  not  change  the  exercise  of  the  appellate 
power  of  this  court. 

"  The  case  I'eferred  to  had  been  tried  by  a  jury  ;  but,  in  regard  to  the 
revisory  power  of  this  court  on  a  writ  of  error,  there  is  no  material  diffe- 
rence between  that  case  and  the  one  under  consideration.  In  both  cases 
the  facts  were  upon  the  record,  and  this  court  were  called  upon  to  deter- 
mine the  questions  of  law  arising  upon  the  facts. 

"  In  the  case  of  Parsons,  the  court  do  say,  '  that,  if  the  evidence  were 
before  them,  it  would  not  be  competent  for  the  court  to  reverse  the 
judgment  for  any  error  in  the  verdict  of  the  jury.'  And  they  say  the 
refusal  of  the  court  to  direct  the  evidence  to  be  entered  on  the  record,  as 
required  under  the  Louisiana  practice,  was  not  matter  of  error, 

"  Whatever  opinion,  therefore,  may  have  been  entertained  in  regard 
to  the  effect  of  the  Act  of  1824,  on  the  practice  of  the  Circuit  Court  of 
the  United  States  in  Louisiana  before  the  above  decision,  after  it  there 
would  seem  to  be  no  ground  for  doubt.  The  practice  of  the  Circuit 
Court  in  Louisiana,  since  the  above  case  was  decided,  has  conformed  to 
the  rule  laid  down  in  that  case.  But  in  the  present  cause  there  is  no 
statement  of  agreed  facts.  If  the  case  be  revised  on  a  writ  of  error,  the 
evidence  on  both  sides  must  be  considered  and  weighed  by  the  court,  as 
a  jury  would  consider  and  weigh  it;  and  after  adjusting  the  balance, 
the  principles  of  law,  not  as  they  were  presented  to  the  Circuit  Court, 
but  as  they  may  arise  on  the  evidence,  must  be  determined.  This  is  not 
the  province  of  a  court  of  error,  but  of  a  court  of  chancery  on  an  appeal 
from  the  decree  of  an  inferior  court.  On  such  a  review,  not  only  the 
competency  of  the  evidence  must  he  decided,  but  also  the  credibility  of 
the  witnesses. 

"  The  case  under  consideration  was  a  proceeding  at  law  ;  and,  as  the 
legal  points  have  not  been  raised  by  a  bill  of  exceptions,  in  the  Circuit 
Court,  it  is  not  a  case  for  revision  in  this  court." 

See  also  Shankland  v.  The  Corporation  of  Washington,  5  Peters,  389. 

'  Rule  2G,  Feb.  Term,  1817. 


\ 
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the  Supreme  Couvt  are  divided  in  opinion,  tlic  judgment 
of  the  court  below  is  afTinned  ;^  and  whether  that  judgment 
be  affirmed  by  a  divided  court,  or  by  the  whole  court,  the 
judgment  of  the  Supreme  Court  is  conclusive  upon  the 
rights  of  the  parties,  and  cannot  be  again  opened  upon  a 
second  writ  of  error.^  On  a  second  writ  of  error,  after  a 
mandate  from  the  Supreme  Court,  nothing  is  brought  up 
but  the  proceedings  subsequent  to  the  mandate.^ 

§  395.  The  twenty-tliird  section  of  the  Judiciary  Act 
provides,  that  when  a  judgment  or  decree  is  affirmed  in  the 
Supreme  Court,  that  court  is  to  aAvard  the  respondent  in 
error  just  damages  for  his  delay,  and  single  or  double  costs, 
at  their  discretion.  In  pursuance  of  the  discretionary  power 
conferred  by  this  statute,  the  Supreme  Court  have,  from 
time  to  time,  adopted  rules  for  the  purpose  of  fixing  the 
rate  of  damages  to  be  allowed  in  addition  to  the  amount 
found  to  be  due  by  the  judgment  or  decree  of  the  court 
below.  Recently,  these  rules  have  been  revised,  and  the 
following,  being  the  sixty-second  rule,  is  now  in  operation. 
"  In  cases  Avhere  a  writ  of  error  is  prosecuted  to  the  Su- 
preme Court,  and  the  judgment  of  the  inferior  court  is 
affirmed,  the  interest  shall  be  calculated  and  levied  from  the 
date  of  the  judgment  below  until  the  same  is  paid,  at  the 
same  rate  that  similar  judgments  bear  interest,  in  the  courts 
of  the  state  where  such  judgment  is  rendered.  The  same 
rule  shall  be  applied  to  decrees  for  the  payment  of  money  in 
cases  in  chancery,  unless  otherwise  ordered  by  this  court.  This 
rule  to  take  effect  on  the  first  day  of  December  Term,  1852."-' 
The  operation  of  the  former  rules,  and  of  the  present  rule 
has  been  explained  by  the  court,  as  follows  :  "  The  Act  of 
1(S42  does  not  embrace  cases  in  equity ;  nor  does  it  extend 

'  The  Aiiti;Iope,   10  Wheatun,  OC  ;   Ettin^.'  r.  The  B;uik  of  the  U.  S., 
11  Whcaton,  r/». 

2  Washington  Bridge  Co.  v.  Stewart,  3  Howard,  413. 

3  Ex  parte  Sibbakl  i'.  The  United  States,  12  Peters,  488,  401  ;  Wash- 
ington Bridge  Co.  u.  Stewart,  3  Howard,  413. 

♦  Rule  02  (December  Term,  1851). 


IN   WRITS    OF    ERROR.  525 

to  either  judgments  or  decrees  in  this  court.  It  is  confined, 
in  plain  terms,  to  judgments  at  law,  in  the  circuit  and  dis- 
trict courts.  It  places  the  judgments  of  these  courts,  in 
respect  to  interest,  upon  the  same  footing  with  the  judgment 
of  the  state  courts.  And  where,  by  the  law  of  the  state, 
the  judgment  of  a  court  carries  a  certain  interest  until  paid, 
the  former  rule  and  the  same  rate  of  interest  is  to  be  allowed 
in  the  circuit  and  district  courts  of  the  United  States.  And 
the  marshal  is  directed  to  levy  it  on  process  of  execution, 
wherever  it  can  be  so  levied  on  a  judgment  in  the  state 
court.  In  such  cases  the  judgment  bears  interest  by  force 
of  the  law,  although,  upon  the  face  of  it,  it  may  not  purport 
to  carry  interest.  Upon  common  law  principles,  a  judgment 
does  not  carry  interest.  It  is  true  that  damages  may  be 
recovered  for  the  detention  of  the  debt,  in  an  action  on  the 
judgment.  But,  previous  to  the  Act  of  1842,  neither  inte- 
rest nor  damages,  for  the  detention  of  the  debt,  could  have 
been  levied  under  process  of  execution,  upon  the  judgment 
of  a  circuit  or  district  court  of  the  United  States. 

"  But  the  Act  of  1842  does  not  speak  of  interest  or 
damages  upon  the  judgment  of  this  court,  nor  does  it  repeal 
the  twenty-third  section  of  the  Act  of  1789.  This  section 
provides,  that  when  a  judgment  or  decree  is  affirmed  here, 
this  court  is  directed  to  adjudge  or  decree  to  the  respondent 
in  error  just  damages  for  his  delay,  and  single  or  double 
costs,  at  their  discretion.  Under  this  law,  there  is  no  dis- 
tinction made  between  cases  in  equity  and  at  law.  ,  In 
either  of  them,  the  damages  to  be  allowed,  in  addition  to 
the  amount  found  to  be  due  by  the  judgment  or  decree  of 
the  court  below,  is  confined  to  the  judicial  discretion  of  this 
court.  And  the  seventeenth,  eighteenth,  and  twentieth  rules 
were  adopted  In  pursuance  of  this  power. 

"  These  rules  have  been  in  force,  and  acted  on  by  the 
court,  since  1807,  when  the  twentieth  rule  was  adopted, 
until  the  new  rule  upon  this  subject  was  made  at  the  close  of 
the  last  term.  And  the  change  then  made  was  not  occa- 
sioned by  any  supposed  repugnancy  between  them  and  the 
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Act  of  1842.  But,  because  tlie  court  deemed  it  just  to 
place  the  judgments  in  this  court  upon  the  same  footing  with 
the  judgments  in  the  circuit  and  district  courts ;  and  that 
suitors  in  the  courts  of  the  United  States  should  stand  on 
the  same  ground  uith  suitors  in  the  state  courts  in  its  appel- 
late, as  -well  as  in  its  inferior  tribunals.  In  adopting  the 
new  rule,  this  court  exercised  the  same  power  Avhich  it  had 
exercised  in  adopting  the  former  rules,  that  is,  the  discre- 
tionary power  conferred  by  the  Act  of  1789,  as  hereinbefore 
mentioned. 

"  The  seventeenth  rule  provides,  that  when  a  case  appears 
to  be  brought  merely  for  delay,  damages  shall  be  awarded  at 
the  rate  of  ten  per  cent,  on  the  amount  of  the  judgment ; 
and,  by  the  eighteenth  rule,  the  damages  are  to  be  at  the 
rate  of  six  per  cent.,  when  it  appears  that  there  is  a  real 
controversy. 

"  These  two  rules  were  pas.-cd  in  1803.  And  as  some 
difficulty  arose  as  to  the  time  for  which  these  damages  were 
to  be  computed,  the  twenty-third  rule  was  afterwards  (1807) 
adopted,  and  provides,  that  the  damages  allowed  by  the  two 
former  rules  shall  be  calculated  to  the  day  of  the  affirmance 
of  the  judgment  in  this  court. 

"  The  question  as  to  the  operation  of  the  Act  of  1842, 
upon  the  eighteenth  and  twentieth  rules,  was  brought  to  the 
consideration  of  the  court  at  the  last  term,  in  the  case  of 
jMitchell  V.  Harmony.  The  judgment  brought  up  by  the 
writ  of  error  was  rendered  in  the  Circuit  Court  of  Ncav 
York,  and  was  affirmed  }n  this  court.  The  sum  recovered 
was  large,  and  the  interest,  even  for  a  short  time,  was  there- 
fore important.  And  the  counsel  for  Harmony,  the  defen- 
dant in  error,  moved  the  court  to  allow  him  the  New  York 
interest  of  seven  per  cent,  upon  the  amount  of  the  judgment, 
and  that  the  interest  should  run  until  the  judgment  was  paid. 
But  as  the  rules  above  mentioned  were  still  in  force,  that 
court  held  that  he  was  entitled  only  to  six  per  cent.,  to  be 
calculated  from  the  date  of  the  judgment  in  the  circuit 
court,  to  the  day  of  affirmance  here. 
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"  The  case  now  before  us  was  decided  in  the  early  part  of 
the  last  term,  before  the  case  of  Mitchell  v.  Harmony,  and, 
consequently,  falls  within  the  operation  of  the  same  rules, 
and  damages  upon  the  affirmance  of  the  decree  must  be  cal- 
culated in  like  manner. 

"  Indeed,  in  the  New  York  case,  the  claim  for  interest 
stood  on  stronger  ground  than  in  the  present  one,  for  that 
was  an  action  at  law.  The  Act  of  1842,  therefore,  applied 
to  the  judgment  in  the  circuit  court,  and  it  would  have 
carried  the  state  interest  until  paid,  if  it  had  not  been 
brought  here  by  writ  of  error.  But  this  is  a  decree  in 
equity,  and  not  embraced  in  the  Act  of  1842 ;  and,  accord- 
ing to  the  settled  chancery  practice,  no  interest  or  damage 
could  have  been  levied  under  process  of  execution,  upon  the 
amount  ascertained  to  be  due,  and  decreed  to  be  paid,  if 
there  had  been  no  appeal :  2  Ves.  157,  168,  n.  1,  Sumn. 
Ed.  ;  2  Dan.  Chan.  Plead,  and  Prac.  1442,  1437,  1438. 
Nor  could  any  damage  or  interest  have  been  given  on  its 
affirmance  here,  but  for  the  discretionary  power  vested  in 
this  court  by  the  Act  of  1789.  That  discretion,  as  we  have 
already  said,  extends  to  decrees  in  equity,  as  well  as  judg- 
ments at  law.  And  the  rules  have  always  been  applied  to 
both,  unless  otherwise  specially  ordered. 

"  It  follows,  from  what  we  have  said,  that  the  appellees, 
upon  the  affirmance  of  the  decree,  were  entitled  to  damages 
at  the  rate  of  six  per  cent.,  to  be  calculated  from  the  date 
of  the  decree  to  the  date  of  the  affirmance,  and  to  no  further 
interest  or  damages."' 

§  396.  In  cases,  therefore,  which  fall  within  the  operation 
of  the  62d  rule,  interest  or  damages  are  to  be  allowed  from 
the  date  of  the  judgment  below,  until  the  same  is  paid,  at 
the  same  rate  that  similar  judgments  bear  interest  in  the 
courts  of  the  state  where  the  judgment  was  rendered. 

§  397.    The  Supreme   Court  issues  no  executions,  except 
'  Perkins  v.  Tourniquet,  14  Howard,  328. 
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■where  a  state  court  has  once  refused  to  execute  tlicir  man- 
date. In  such  a  case,  the  Supreme  Court  -will  aAvard  execu- 
tion,^ In  all  other  cases,  the  mandate  of  the  Supreme 
Court  directs  the  court  below  to  issue  execution,  -vvhen  the 

judg-nient  is  affirmed.^ 

§  398.  The  appellate  court  cannot,  upon  a  -writ  of  error, 
exanune  the  propriety  of  the  allowance  or  refusal  of  an 
amendment  by  the  court  below,  or,  indeed,  any  motion 
addressed  to  its  sound  discretion. ■''  The  court  will  not  review 
or  revise  the  judgment  of  an  inferior  court,  unless  it 
appears  from  the  record,  either  in  direct  terms,  or  by  neces- 
sary intendment,  that  the  point  which  is  controverted  was, 
in  fact,  brought  to  the  notice  of  the  court  below,  and  de- 
cidcd  by  it.  It  is  not  sufficient  that  the  question  was  in- 
volved in  the  case,  and  might  have  been  raised  and  decided."* 

§  390.  The  practice  of  the  Supreme  Court,  in  cases 
brought  before  it  by  a  writ  of  error,  upon  defective  plead- 
ings, is  not  to  direct  an  amendment  or  a  re})leader,  the 
allowance  of  the  latter  having  fallen  very  much  into  disuse 
in  modern  times;  but  to  reverse  the  judgment  and  remand 
the  cause  to  the  court  below  for  further  proceedings  there.* 
Where  a  plea  or  verdict  is  radically  defective,  the  court  may, 
in  some  cases,  notwithstanding  the  verdict,  proceed  to  render 
a  judgment  in  favor  of  the  party  whose  pleadings  are  right. 
But  this  will  not  be  done  unless  there  is  something  in  the 
record  to  show  that  a  fmal  judgment  ought  to  be  rendered 
on  the  merits.^ 

'  Martin  v.  Hunter,  1  Whcfiton,  ?.01.  ^  Judiciary  Act. 

^  Wright  ct  uls.  v.  Lessee  of  Ilulllngswortli  ct  ah.  1  Peters,  105  ;  Matlie- 
son's  Administrator  v.  Grant's  Administrator,  2  Howard,  2G3  ;  The  United 
States  V.  Buford,  ."]  Peters,  12;  Walden  v.  Craig,  9  Wheaton,  5TG ; 
Chirac  v.  Reinecker,  11  Wlieaton,  280  ;  Kcsler  v.  Shehco,  1  Crunch,  110. 

*  Coons  et  al.  v.  Gallagcr,  15  Peters,  18,  citing  Crowell  v.  Randall,  10 
Peters,  .398. 

*  Garland  v.  Davis,  4  Howard,  131.  ^  Ibid. 
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§  400.  Where  the  judgment  of  a  state  court  is  brought 
before  the  Supreme  Court  for  revision,  under  the  twenty- 
fifth  section  of  the  Judiciary  Act,  the  judgment  of  the  latter 
court  must  be  confined  to  the  error  alleged  in  the  decision.^ 
Where  the  judgment  below  was  uj^on  a  special  verdict,  or  a 
case  agreed  in  lieu  of  a  special  verdict,  and  it  is  reversed  in 
the  appellate  court,  that  court  will  proceed  to  give  judgment, 
and  merely  direct  the  court  below  to  enter  such  judgment.^ 
But  where  a  judgment  upon  a  verdict  for  the  plaintifi"  is 
reversed,  upon  a  writ  of  error  founded  upon  a  bill  of  excep- 
tions to  the  opinion  of  the  court  below,  the  direction  to  such 
court  is  to  award  a  venire  de  novo.^  So,  where  a  judgment 
upon  a  special  verdict  is  reversed,  upon  the  ground  that  such 
special  verdict  is  too  defective  to  enable  the  court  to  give 
judgment  upon  the  merits,  the  cause  will  be  remanded,  with 
directions  to  award  a  venit'e  de  novo^ 

§  401.  The  court  having  reversed  the  judgment  of  the 
court  below,  on  a  writ  of  error,  founded  upon  a  bill  of 
exceptions  taken  at  the  trial,  refused  to  give  effect  to  an 
agreement  of  counsel  in  the  court  below,  transcribed  on  the 
record,  that,  in  the  event  of  a  reversal,  the  Supreme  Court 
should  enter  up  a  judgment  for  one  of  several  specified 
sums,  according  as  that  court  might  be  of  opinion  that  the 
plaintiff"  below  was  entitled  to  recover  one  or  other  of  such 
sums.  This  agreement  was  considered  as  forming  no  part  of 
the  record ;  and  the  court  were  also  of  opinion,  that  to  act 
upon  it  would  be  to  exercise  a  power  too  nearly  approaching 
the  province  of  a  jury,  and  therefore  directed  a  venire  de 
novo  to  be  issued.''  The  Supreme  Court  having  reversed  a 
judgment  of  the  Court  of  Appeals  of  Maryland,  reversing 

'  Lessee  of  Pollard's  Heirs  v.  Kibbe,  14  Peters,  353. 

2  Hudson  et  als.  v.  Smith,  G  Crancb,  285.  3  lb. 

*  The  Chesapeake  Insurance  Co.  v.  Stark,  6  Cranch,  268  ;  Livingston 
et  al.  V.  The  Maryland  Insurance  Co.,  6  Cranch,  274. 

^  Lanusse  v.  Barker,  3  Wbeaton,  101  ;  see  Shankland  v.  The  Corpora- 
tion of  Washington,  5  Peters,  389. 
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a  judgment  of  the  General  Court  of  Maryland,  directed  the 
mandate  for  execution  to  issue  to  the  General  Court.^ 
"Where  a  judgment  over  which  the  Supreme  Court  has  juris- 
diction, is  brought  before  it  for  revision  by  a  writ  of  error, 
it  "will  not,  upon  a  motion  to  dismiss  the  "vvrit  of  error, 
examine  whether  the  record  contains  any  bill  of  exceptions, 
or  any  statement  of  facts  upon  which  a  question  of  law 
could  arise  for  review." 

§  402.  AVhcre  the  court  below  instructed  the  jury  to  give 
damages  for  the  hire  of  a  steamboat,  from  a  certain  time  to 
a  day  which,  it  appears  from  the  record,  was  posterior  to 
the  institution  of  the  suit,  the  judgment  should  be  reversed.^ 

§  403.  The  laws  of  Louisiana  authorizing  a  summary 
judgment  upon  mere  motion  against  the  security  in  an 
appeal  bond,  without  the  intervention  of  a  jury,  such  a 
judgment  may  be  rendered  in  the  District  Court  of  Louisi- 
ana under  the  Act  of  Congress  of  1824.'* 

§  404.  Where  there  is  a  substantial  defect  in  the  appeal, 
or  writ  of  error,  the  objection  may  be  taken  at  any  time 
before  the  judgment,  on  the  ground  of  a  want  of  jurisdic- 
tion.* 

§  405.  The  mandate  of  the  Supreme  Court  to  the  circuit 
court  must  be  its  guide  in  executing  the  judgment  or  decree 
on  wliicli  it  issued.  Tlie  mandate  is  the  judgment  of  the 
Supreme  Court  transmitted  to  the  circuit  court ;  and  where 
the  direction  contained  in  it  is  precise  and  unambiguous,  it 
is  the  duty  of  the  circuit  court   to   carry  it  into  execution, 

'  Clark  V.  Harvvood,-.3  Dallas,  342  ;   1  Cond.  157. 

2  Minor  et  ux.  v.  Tillotson,  1  Howard,  287. 

3  Bradley  r.  The  Steam-packet  Co.,  9  Peters,  107. 
»  Hiriart  v.  Ballon,  9  Peters,  15G. 

*  The  Heirs  of  Wilson  v.  The  Life  and  Fire  Insurance  Co.  of  New 
York,  12  Peters,  140. 
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and  not  to  look  elsewhere  for  authority  to  change  its  mean- 
ing. But  when  the  circuit  courts  are  referred  to  testimony 
to  ascertain  the  amount  to  be  decreed,  and  are  authorized  to 
take  more  evidence  on  the  jioint,  it  may  sometimes  happen 
that  there  will  be  some  uncertainty  and  ambiguity  in  the 
mandate ;  and  in  such  a  case  the  court  below  have,  unques- 
tionably, the  right  to  resort  to  the  opinion  of  the  Supreme 
Court,  delivered  at  the  time  of  the  decree,  in  order  to  assist 
them  in  expounding  it.^  The  mandate  of  the  Supreme 
Court  is  to  be  interpreted  according  to  its  subject-matter, 
and  is  in  no  manner  to  work  injustice.^  The  meaning  of 
the  mandate  may  be  ascertained  from  the  instrument  itself, 
but  the  reasons  which  induced  the  court  to  make  it,  are  to 
be  found  in  the  evidence  contained  in  the  original  record. 
The  proceedings  in  the  original  suit  are  always  before  the 
court,  so  far  as  to  determine  any  new  points  between  the 
parties.^  A  judgment  of  the  Court  of  Errors  of  New  York 
had  been  brought  before  the  Supreme  Court  of  the  United 
States,  and  reversed,  on  the  ground  that  the  defendant 
being  Consul-General  of  Saxony,  could  not  be  sued  in  the 
Supreme  Court.  When  the  mandate  of  the  Supreme  Court 
was  filed  in'  the  Court  of  Errors  of  New  York,  that  court 
declared,  that  the  person  named  was  exempt  from  being 
sued  in  a  state  court ;  but  added,  that  the  fact  of  his  cha- 
racter did  not  appear  upon  the  record  of  the  proceedings  of 
the  court  below  (the  Supreme  Court  of  New  York),  and  that 
its  own  power  did  not  extend  to  the  reversal  of  any  judg- 
ment of  that  court,  for  an  error  of  fact  not  apparent  upon 
the  face  of  the  record  ;  and  for  these  reasons  ordered  the 
writ  of  error  to  the  court  below  to  be  quashed.  This  judg- 
ment being  brought  before  the  Supreme  Court  of  the  United 
States  by  a  writ  of  error  was  affirmed.^ 

'  West  et  als.  v.  Brashear,  14  Peters,  51. 
2  Story  V.  Livingston,  13  Peters,  359. 

^  Mitchell  et  als.  v.  The  United  States,  15  Peters,  52,  citing  Ex  parte 
Sibbald,  12  Peters,  493,  and  The  Santa  Maria,  10  Wheaton,  431. 
''  Davis  V.  Packard  et  als.  8  Peters,  312. 
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§  406.  Where  the  origuKil  jiulgmcnt  is  reversed,  the 
reversal  of  a  dependent  judgment  on  a  forthcoming  bond 
follows,  as  a  matter  of  course.  But  a  difficulty  may  arise  in 
connecting  with  the  original  reversed  judgment  that  Avhich 
is  asserted  to  be  dependent  upon  it.  A  certiorari  upon  a 
suggestion  of  diminution  would  not  answer  the  purpose,  as 
the  proceedings  in  the  original  suit  form  no  part  of  those 
in  the  subsequent  suit,  the  only  foundations  of  which  are 
the  bond  and  notice.  Nor  would  it  be  regular  to  receive  as 
evidence  of  the  dependency  of  the  latter  upon  the  former 
judgment,  the  certificate  of  the  clerk  of  the  circuit  court. 
The  court  thought  it  best  to  direct  a  special  writ  to  be 
framed,  applicable  to  cases  of  this  nature,  to  be  directed  to 
the  clerk  of  the  court  in  which  the  judgments  were  ren- 
dered, to  certify  under  the  seal  of  the  court  the  execution 
recited  in  the  bond  on  which  the  second  judgment  was  ren- 
dered.^ 


»  Bartit  v.  Petit  &  Bayard,  7  Crauch,  288:  2  Cond.  49-1. 
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CHAPTER    VII. 

PRACTICE  OF  THE  SUPREME  COURT  IN  EQUITY  AND 
ADMIRALTY  APPEALS. 

§  407.  The  Act  of  March  3,  1803,  eh.  93,  §  2,  liaving 
pi'ovided  the  process  of  appeal  for  the  removal  of  equity  and 
admiralty  cases  from  the  circuit  courts  to  the  Supreme 
Court,  such  cases  cannot  be  removed  by  writ  of  error.^  And 
whether  the  distinction  between  proceedings  at  law  and  pro- 
ceedings in  equity  exists  or  not  in  the  courts  of  a  state,  if 
the  relief  sought  in  the  circuit  court  of  the  United  States 
is  a  relief  mainly  appropriate  to  a  chancery  jurisdiction,  the 
case  must  be  carried  to  the  Supreme  Court  by  appeal,  and 
not  by  writ  of  error.^ 

§  408.  As  the  Act  of  1803,  however,  makes  appeals  in 
equity  and  admiralty  "  subject  to  the  same  rules,  regulations, 
and  restrictions,  as  are  prescribed  by  law  in  cases  of  writs  of 
error,"  by  the  Act  of  1789,  the  time  within  which  the  appeal 
may  be  taken,  in  what  instances  it  is  to  operate  as  a  super- 
sedeas, the  citation  to  the  adverse  party,  the  security  to  be 
given  by  the  appellant  for  prosecuting  his  suit,  and  the  re- 
strictions upon  the  appellate  court  as  to  reversals  in  certain 
enumerated  cases,  are  to  be  the  same  as  are  provided  by  the 
latter  statute  for  writs  of  error  f  except  that  where  the  appeal 
is  prayed  in  open  court  at  the  same  term  when  the  decree 


»  The  San  Pedro,  2  Wheaton,  132. 
2  M'Collum  V.  Eager,  2  Howard,  61. 
The  San  Pedro,  2  Wheaton,  132,  142. 
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appealed  from  is  made,  a  citation  is  not  necessary.^  But  if 
the  appeal  is  prayed  after  the  court  has  risen,  the  appellant 
must  proceed  in  the  same  manner  as  in  a  writ  of  error,^ 

§  409.  The  time  within  which  an  appeal  may  be  taken 
being  fixed,  by  the  22d  section  of  the  Judiciary  Act,  at  the 
period  of  five  years  from  the  time  of  rendering  or  passing 
the  decree,  a  second  appeal,  witliiii  tliat  time,  may  be  taken, 
where  the  first  appeal  has  been  dismissed  for  informality.' 
If  the  appeal  is  taken  and  the  bond  given  within  ten  days 
from  the  date  of  the  decree,  it  will  operate  as  a  supersedeas  ; 
and  if  the  final  decree  does  not  take  efiect  until  a  day  subse- 
quent to  its  date,  in  consequence  of  the  subsequent  action  of 
the  court  with  regard  to  it,  the  ten  days  will  begin  to  run 
when  that  subsequent  action  is  finally  terminated.  Thus, 
where  a  final  decree  was  rendered  on  the  10th  of  May,  1843, 
and  on  the  2Gth  of  the  same  month  the  defendants  filed  a 
petition  to  have  the  decree  opened  for  certain  purposes,  and 
the  court  took  cognizance  of  the  petition,  and  on  the  9th  of 
June  refused  it,  and  thereupon  the  defendants  took  an  appeal 
from  this  refusal  as  well  as  from  the  final  decree,  and  gave 
bond  on  the  15th  of  June,  and  the  appeal  was  then  allowed 
by  the  court,  it  was  held,  that  the  appeal  operated  as  a 
supersedeas  or  stay  of  execution  on  the  decree,  being  within 
ten  days  from  the  day  when  the  decree,  which  had  been  sus- 
pended, took  effect." 

§  410.  AYith  regard  to  the  parties  by  whom  an  appeal  is 
to  be  taken,  the  rule  is,  that  Avhere  there  are  various  parties, 
all  of  them  Avho  are  affected  by  a  joint  decree  should  be 
joined  in  the  appeal  from  that  decree ;  and  if  any  of  them 
refuse  or  decline  upon  notice  and  process  (in  the  nature  of  a 

*  Ibid.  Reiley  v.  Lamiir,  2  Crancli,  319 ;  Brockctt  v.  Brockett,  2 
Howard,  238. 

«  Yeaton  v.  Lenox,  7  Peters,  220.       "  Yeaton  v.  Lenox,  8  Peters,  123. 

*  Brockett  v.  Brockett.  2  Howard,  238. 
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summons  and  severance  in  a  writ  of  error)  to  be  issued  in  the 
court  below,  to  become  parties  to  the  appeal,  then  the  other 
parties  will  be  at  liberty  to  prosecute  the  appeal  for  them- 
selves and  upon  their  own  account,  and  the  appeal  as  to  the 
others  may  be  pronounced  deserted,  and  the  decree  of  the 
court  below  as  to  them' be  proceeded  in  and  executed.^  But 
if  the  decree  is  several,  the  parties  may  have  their  several 
appeals,  and  proceed  alone.^  The  same  rules,  in  fact,  are 
applicable  as  in  writs  of  error,^ 

§  411.  In  case,  however,  of  a  Joint  decree  against  several 
parties,  although  all  of  them  may  have  appealed,  it  is  not 
necessary  that  all  should  sign  the  appeal  bond.  It  is  suffi- 
cient if  the  bond  is  approved  by  the  court  below,  as  satis- 
factory and  complete  security,  by  whomsoever  it  may  be 
executed.^ 

§  412.  The  want  of  a  proper  service  of  the  citation  may 
be  shown  in  the  Supreme  Court,  after  judgment  has  been 
rendered  upon  an  appeal  and  a  mandate  to  the  circuit  court 
has  been  issued.  If  it  appears  that  the  appeal  was  irregularly 
before  the  Supreme  Court,  its  decree  will  be  reversed  and 
the  mandate  revoked.^ 

§  413.  The  record  brought  up  by  the  appeal,  whether  in 
equity  or  admiralty,  must  contain  "  a  transcript  of  the  libel,, 
bill,  answer,  depositions,  and  all  other  proceedings  of  what 
kind  soever  in  the  cause ;"°  and  if  parol  testimony  was  heard 
in  the  court  below,  such  testimony  must  be  reduced  to  WTiting, 

'  Todd  V.  Daniel,  16  Peters,  521. 

2  Owings  V.  Kincannon,  7  Peters,  399. 

^  Ibid.  Coxe  and  Dick  v.  The  United  States,  6  Peters,  1*72. 

*  Brockett  v.  Brockett,  2  Howard,  238.  An  objection  to  the  appeal 
bond,  if  well  founded,  ought  to  be  taken  by  way  of  preliminary  motion  to 
dismiss  the  appeal  for  Irregularity.     Mandeville  r.  Riggs,  2  Peters,  482. 

*  Ex  parte  Crenshaw,  15  Peters,  119. 
6  Act  March  3,  1803,  §  2. 
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and   appear   in  the  record.^     A  statement  of  facts  is  not 
sufficient.^ 

§  414.  An  appeal  brings  up  all  the  matters  which  were 
decided  in  the  circuit  court  to  the  prejudice  of  tlie  appel- 
lant, including  a  prior  decree  of  that  court  from  which  an 

»  Coun  V.  Penn,  5  Wheaton,  424.  In  this  case,  Mr.  Ch.  Justice  Mar- 
shall, delivering  the  judgmeut  of  the  court,  said:  "Without  going  into 
the  merits  of  the  case,  the  counsel  for  the  plaintiffs  contend  that  the 
decree  ought  to  be  reversed,  because  it  appears  to  have  been  pronounced 
in  part  on  parol  testimony,  which  has  not  been  introduced  into  the 
record,  and  because  the  decree  was  made  when  the  parties  interested 
were  not  all  before  the  court. 

"  The  laws  of  the  United  States  have  always  proceeded  on  the  suppo- 
sition, that  in  revising  decrees  in  Chancery,  the  facts,  as  well  as  the  law, 
should  be  laid  before  this  court.  The  Judiciary  Act,  which  directs  that 
the  mode  of  proof  shall  be  by  oral  testimony,  and  that  witnesses  shall  be 
examined  in  open  court,  also  directs  that  a  statement  of  focts  shall  be 
placed  on  the  record.  The  Act  of  1802  leaves  it  to  the  discretion  of  the 
courts  in  those  states  where  testimony  in  Chancery  is  taken  by  depositions, 
to  order,  on  the  request  of  either  party,  the  testimony  of  the  witnesses  to 
be  taken  by  depositions. 

"  The  Act  of  1803  repeals  those  parts  of  the  Judiciary  Act  which 
authorize  a  writ  of  error,  and  a  statement  of  facts  in  Chancery  cases ; 
allows  an  appeal  from  the  decrees  of  a  circuit  court  sitting  in  Chancery ; 
and  directs  that  a  copy  of  the  bill,  answer,  depositions,  and  all  other  pro- 
ceedings, of  what  kind  soever,  in  the  cause,  shall  be  transmitted  to  this 
court,  and  that  no  new  evidence  shall  be  heard. 

"  Previous  to  this  Act,  the  facts  were  brought  before  this  court  by  the 
statement  of  the  judge.  The  depositions  are  suljstituted  for  that  state- 
ment ;  and  it  would  seem,  since  this  court  must  judge  of  the  fact,  as  well 
as  the  law,  that  all  the  testimony  which  was  before  the  circuit  court 
ought  to  be  laid  before  this  court.  Yet  the  section  which  directs  that 
witnesses  shall  be  examined  in  open  court,  is  not,  in  terms,  repealed. 

"  The  court  has  felt  considerable  doubts  on  this  subject,  but  thinks  it 
the  sale  course  to  require  that  all  the  testimony  on  which  the  judge 
founds  his  opinion,  should,  in  cases  within  the  jurisdiction  of  this  court, 
appear  in  the  record.  The  parties  may  certainly  waive  testimony  by 
consent,  but  if  this  consent  does  not  appear,  it  cannot  be  presumed ;  and 
where  it  is  shown  on  the  record  that  witnesses  were  examined  in  open 
court,  this  court  cannot  say  how  much  the  opinion  of  the  circuit  court 
was  inlluenced,  and  ought  to  have  been  influenced,  by  their  testimony." 

2  The  Mayor,  &c.,  of  New  Orleans  V.  The  United  States,  5  Peters,  448. 
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appeal  was  taken,  but  which  appeal  was  dismissed  under  the 
rules  of  the  Supreme  Court.^ 

§  415.  An  equity  suit,  where  an  appeal  has  been  taken 
from  the  circuit  court  to  the  Supreme  Court,  but  not  prose- 
cuted, will  be  dismissed  upon  producing  a  certificate  from 
the  court  below,  that  the  appeal  has  been  taken  and  not  pro- 
secuted.^ 

§  416.  An  objection  to  the  competency  of  a  witness,  on 
the  ground  of  interest,  cannot  be  taken  in  the  Supreme 
Court  on  a  hearing  on  the  appeal,  where  the  witness  had  been 
admitted  without  objection  in  the  district  and  circuit  court.^ 

§  417.  Where  the  record  from  the  court  below  contained 
the  whole  proceedings  in  the  case,  and  exhibited  all  the 
matters  either  party  required  for  a  final  disposition  of  the 
case,  and  the  counsel  for  both  the  appellant  and  the  appellees 
were  willing  to  submit,  upon  argument,  the  whole  case  to 
the  final  decision  of  the  court,  but  it  appeared  that  the  Circuit 
Court  of  Ohio  had  not  decided  any  question  but  that  which 
had  been  raised  upon  the  jurisdiction  of  the  court ;  the  coun- 
sel were  directed  by  the  Supreme  Court  to  argue  the  point 
of  jurisdiction  only.^ 

§  418.  Where  an  appeal  has  been  dismissed,  the  appellant 
having  omitted  to  file  a  transcript  of  the  record  within  the 
time  required  by  the  rule  of  court,  an  official  certificate  of 
the  dismissal  of  the  appeal  may  not  be  given  by  the  clerk 
during  the  term.  The  appellant  may  file  the  transcript 
with  the  clerk  during  the  term,  and  move  to  have  the  appeal 
reinstated.  To  allow  such  certificate  would  be  to  prejudge 
such  a  motion.^ 

*  Buckingham  v.  M'Lean,  13  Howard,  150. 

2  Randolph  v.  Barbour,  6  Wheaton,  128  ;  5  Cond.  Rep.  33. 

3  The  Pahnyra,  12  Wheaton,  1 ;  6  Cond.  Rep.  397. 

4  M'Donald  v.  Smalley  et  al.,  1  Peters,  621. 

^  Bank  of  the  United  States  et  al.  v.  Swan,  3  Peters,  68. 
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§  419.  An  appeal  was  taken  at  the  December  Term,  1832, 
of  the  Circuit  Court  for  the  District  of  Columbia,  to  the 
January  Term,  1833,  of  the  Supreme  Court ;  but  the  appeal 
■was  not  entered  to  that  term,  but  was  entered  at  January- 
Term,  1834.  The  case  being  called  for  argument,  the  defen- 
dant asked  for  a  continuance,  which  was  granted.' 

§  420.  The  death  of  the  appellee  having  been  suggested, 
and  the  counsel  for  the  executor  of  the  appellee  having 
offered  to  enter  his  appearance  for  the  executor,  the  court 
sustained  a  motion  to  dismiss  the  cause,  as  no  person  appeared 
to  prosecute  the  suit.^ 

§  421.  A  defendant  in  appeal,  using  the  copy  of  the  record 
received  from  the  circuit  court,  lodged  by  the  appellant, 
cannot  have  the  appeal  docketed  and  dismissed,  under  the 
thirtieth  rule  of  the  court,  on  the  ground  that  the  appellant 
has  failed  to  comply  with  the  thirty-seventh  rule,  which 
requires  a  bond  to  be  given  to  the  clerk  of  the  Supreme 
Court,  before  the  case  is  docketed.  He  must,  to  sustain  a 
motion  to  dismiss  the  cause,  produce  the  certificate  of  the 
circuit  court,  stating  the  cause,  and  certifying  that  such  an 
appeal  has  been  duly  sued  out  and  allowed.^ 

§  422.  To  permit,  upon  appeal  to  the  Supreme  Court  from 
proceedings  on  its  mandate,  a  suggestion  of  want  of  jurisdic- 
tion in  the  Supreme  Court  upon  the  first  appeal,  as  a  suffi- 
cient cause  for  re-examining  the  judgment  there  given,  would 
certainly  be  a  novelty  in  a  court  of  equity.  The  Supreme 
Court  has  no  power  to  review  its  decisions,  either  in  a  case 
at  law,  or  in  equity.'' 

'  Brown  v.  Swann,  8  Peters,  435. 

2  Hooke  et  al.  v.  Linton,  10  Peters,  107. 

'  West  V.  Brashier,  12  Peters,  101. 

*  Washington  Bridge  Company  v.  Stewart,  3  Howard,  424. 
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CHAPTER    VIII. 

PRACTICE    OF   THE    SUPREME    COURT    IN  CASES  CERTIFIED  ON 
DIVISION    OF   OPINION. 

§  423.  Where  a  case  is  certified  to  the  Supreme  Court, 
upon  a  division  of  opinion  of  the  judges  below,  and  the  points 
reserved  upon  which  they  were  divided  are  too  imperfectly 
stated  to  enable  the  Supreme  Court  to  pronounce  any 
opinion  upon  them,  the  Supreme  Court  will  neither  award 
a  venire  facias  de  novo,  nor  certify  any  opinion  to  the  court 
below  upon  the  points  reserved,  but  will  merely  certify  that 
they  are  too  imperfectly  stated.^ 

§  424.  Where  the  point  on  which  the  judges  of  the  circuit 
court  divided  in  opinion  was  not  certified,  but  the  point  of 
difi"erence  was  to  be  ascertained  from  the  whole  record,  the 
court  refused  to  take  jurisdiction  of  the  case.^ 

§  425.  After  a  case  had  been,  at  the  request  of  the  plain- 
tifi",  certified  from  the  Circuit  Court  of  Maine,  on  a  division 
of  opinion  between  the  judges  of  the  court,  the  plaintiff  filed 
in  the  circuit  court  a  notice  that  he  had  discontinued  the 
cause,  and  gave  the  defendant  notice  that,  at  the  ensuing 
term  of  the  Supreme  Court,  the  cause  would  be  then  discon- 
tinued. On  motion  of  the  plaintiff,  the  court  allowed  the 
discontinuance.^ 

>  Perkins  v.  Hart,  11  Wheaton,  237  ;  6  Cond.  Rep.  287. 
2  D'Wolf  y.  Usher,  3  Peters,  269. 
"  Veazie  v.  Wadleigh,  11  Peters,  55. 


540        JURISDICTION    AND    PRACTICE    OF   SUPREME   COURT. 

§  426.  Where  the  Avholc  cause,  and  not  a  point  or  points 
in  the  cause,  has  been  adjourned  from  the  circuit  court  to 
the  Supreme  Court,  the  case  will  be  remanded  to  the  circuit 
court. ^ 


Saunders  v.  Gould,  4  Peters,  392. 
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CHAPTER    IX. 

PRACTICE  OF  THE  SUPREME  COURT  IN  CASES  OF  ITS  ORIGINAL 
JURISDICTION. 

§  427.  Service  of  process  at  common  law  or  equity,  in  a 
suit  against  a  state,  is  to  be  made  upon  the  governor  or  chief 
magistrate,  and  the  attorney-general  of  the  state.-^ 

§  428.  The  delivery  of  a  copy  of  the  subpoena,  in  an 
equity  suit  against  a  state,  to  the  attorney-general,  a  copy 
being  also  left  at  the  governor's  house,  and  showing  the 
original  to  the  secretary  of  state,  is  a  sufficient  service  of 
the  process.^ 

§  429.  In  a  suit  against  a  state,  the  service  of  process  on 
the  governor  or  chief  executive  magistrate,  and  on  the 
attorney-general  of  the  state,  is  a  regular  service  of  the  pro- 
cess.^ 

§  430.  The  subpoena  issued  on  the  filing  of  a  bill,  in 
which  the  State  of  New  Jersey  were  complainants,  and  the 
State  of  New  York  were  defendants,  was  served  upon  the 
Governor  and  Attorney-General  of  New  York  sixty  days 
before  the  return-day,  the  day  of  the  service  and  return 
inclusive.     This  being  irregular,  a  second  subpoena  issued, 

'  Grayson  v.  The  State  of  Virginia,  3  Dall.  320 ;  1  Cond.  Rep.  141. 

2  Huger  V.  The  State  of  South  Carolina,  3  Dall.  339  ;  1  Cond.  Rep.  144. 

3  Chisholm's  Ex'rs  v.  The  State  of  Georgia,  2  Dall.  419 ;  2  Cond.  Rep. 
635. 
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■which  was  served  on  the  Governor  of  New  York  only,  the 
Attorney-General  being  absent.  There  was  no  appearance 
by  the  State  of  New  York.  By  the  court : — This  is  not 
like  the  case  of  several  defendants,  where  a  service  on  one 
might  be  good,  though  not  on  another.  Here  the  service 
prescribed  by  the  rule  is  to  be  on  the  Governor,  and  on  the 
Attorney-General.  A  service  on  one  is  not  sufficient  to 
entitle  the  court  to  proceed.  Upon  an  application  by  the 
counsel  for  the  State  of  New  Jerse;^,  that  a  day  might  be 
assigned  to  argue  the  question  of  the  jurisdiction  of  the 
Supreme  Court  to  proceed  in  the  case,  the  court  said  they 
had  no  difficulty  in  assigning  a  da}^  It  might  be  as  well  to 
give  notice  to  the  State  of  New  York,  as  they  might  employ 
counsel  in  the  interim.  If,  indeed,  the  argument  should  be 
merely  ex  parte,  the  court  could  not  feel  bound  by  its  deci- 
sion, if  the  State  of  New  York  desired  to  have  the  question 
again  argued.  A  notice  was  given  by  the  solicitors  for  the 
State  of  New  Jersey  to  the  Governor  of  the  State  of  New 
York,  dated  the  12th  of  January,  1830,  stating  that  a  bill 
had  been  filed  on  the  equity  side  of  the  Supreme  Court,  by 
the  State  of  New  Jersey,  against  the  people  of  the  State  of 
New  York,  and  that,  on  the  13th  of  February  following, 
the  court  would  be  moved  in  the  case  for  such  order  as  the 
court  might  deem  proper,  &c.  Afterwards,  on  the  day 
appointed,  no  counsel  having  appeared  for  the  State  of  New 
York,  on  the  motion  of  the  counsel  for  the  State  of  New 
Jersey  for  a  subpoena  to  be  served  on  the  Governor  and 
Attorney-General  of  the  State  of  New  York,  the  court  said  : 
As  no  counsel  appears  to  argue  the  motion  on  the  part  of 
the  State  of  New  York,  and  the  precedent  for  granting  it 
has  been  established,  upon  very  grave  and  solemn  argument ; 
the  court  do  not  require  an  ex  parte  argument  in  favor  of 
their  authority  to  grant  the  subpoena,  but  will  follow  the 
precedent  heretofore  established.  The  State  of  New  York 
Avill  be  at  liberty  to  contest  the  proceeding  at  a  future  time 
in  the  course  of  the  cause,  if  they  shall  choose  so  to  do.* 

'  The  State  of  New  Jersey  v.  Tlic  State  of  New  York,  3  Peters,  4(^1. 
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§  431.  After  due  service  of  the  subpcena,  tlie  state  which 
is  complainant  has  a  right  to  proceed  ex  parte  in  a  suit  against 
a  state ;  and  if,  after  the  service  of  an  order  of  court  for  the 
hearing  of  the  case,  there  shall  not  be  an  appearance,  the 
court  will  proceed  to  a  final  hearing.  No  final  decree  or 
judgment  having  been  given  in  the  Supreme  Court  against 
a  state,  the  question  of  proceeding  to  a  final  decree  is  not 
conclusively  settled  in  such  a  case.^ 

§  432.  In  a  case  depending  between  the  States  of  Rhode 
Island  and  Massachusetts,  the  senior  counsel  appointed  to 
argue  the  cause  for  the  State  of  Rhode  Island,  by  the  legis- 
lature, was  prevented,  by  unexpected  and  severe  illness,  at- 
tending the  court ;  the  court,  on  the  application  of  the  attor- 
ney-general of  the  state,  ordered  a  continuance  for  the  term.^ 

§  433.  The  practice  seems  to  be  well  settled  that,  in  suits 
against  a  state,  if  the  state  shall  neglect  to  appear,  on  due 
service  of  process,  no  coercive  measures  will  be  taken  to 
compel  appearance ;  but  the  complainant  will  be  allowed  to 
proceed  ex  parte. ^ 

§  434.  The  State  of  Rhode  Island,  on  leave  granted  at 
January  Term,  1838,  to  amend  a  bill  filed  against  the  State 
of  ]\Iassachusetts,  previously ;  amended  the  bill  at  the  term 
of  1889,  by  inserting  in  it  references  to  papers  filed  in  1838. 
The  State  of  Massachusetts  was  allowed  until  1840  to  answer. 
The  rules  which  govern  courts  of  equity,  as  to  the  allowance 
of  time  for  filing  an  answer  and  other  proceedings,  in  suits 
between  individuals,  will  not  be  applied  by  the  Supreme  Court 
of  the  United  States  to  controversies  between  states  of  the 
Union.  The  parties  in  such  cases  must,  in  the  nature  of  things, 
be  incapable  of  acting  with  the  promptness  of  an  individual.^ 

*  The  State  of  New  Jersey  v.  The  State  of  New  York,  5  Peters,  284. 

^  The  State  of  Rhode  Island  ii.  The  State  of  Massachusetts,  11  Peters, 
227. 
^  Commonwealth  of  Massachusetts  v.  Rhode  Island,  12  Peters,  757. 

*  The  State  of  Rhode  Island  v.  The  State  of  Massachusetts,  13  Peters,  23. 
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§  435.  In  all  cases  within  the  original  jurisdiction  of  the 
Supremo  Court,  the  bill  or  declaration  is  to  be  filed  in  the 
clerk's  office  of  that  court,  and  a  process  of  subpoena  is  issued 
to  be  served  on  the  defendant  sixty  days  before  the  return 
day.i 

■  See  Eulc  10,  Appendix.  Pennsylvania  v.  Wheeling  and  Belmont 
Bridge  Co.,  9  Howard,  G  17,  11  Howard,  528,  13  Howard,  518. 


SUPPLEMENT. 


Note. — The  fifteenth  volume  of  Howard's  Reports  having 
been  received  after  the  body  of  this  work  had  been  printed, 
it  has  become  necessary  to  state  the  substance  of  the  deci- 
sions contained  in  that  volume,  which  bear  upon  the  topics 
treated  in  the  foregoing  chapters,  in  the  form  of  a  supple- 
ment, under  the  appropriate  heads.  The  several  matters 
embraced  in  the  following  sections  Avill  be  found  referred  to 
in  the  general  index. 


MATTER    IN    DISPUTE. 

§  436.  The  words  "  matter  in  dispute,"  in  the  twelfth 
section  of  the  Judiciary  Act,  do  not  refer  to  disputes  in  the 
country,  or  the  intentions  or  expectations  of  the  parties 
concerning  them,  but  to  the  claims  presented  on  the  record 
to  the  legal  consideration  of  the  court.  What  the  plaintiff 
thus  claims  is  the  matter  in  dispute,  though  that  claim  may 
be  incapable  of  proof,  or  only  in  part  well  founded.  So  it 
was  held  under  this  section  of  the  statute,  and  in  reference 
to  the  right  of  removal  of  a  cause  from  a  state  court  to  a 
circuit  court,  in  Gordon  v.  Longest,  16  Peters,  97 ;  and  the 
same  construction  has  been  put  upon  the  eleventh  and 
twenty-second  sections  of  the  Judiciary  Act,  which  make 
the  jurisdiction  of  the  Supreme  Court  and  the  circuit  courts 
dependent  on  the  amount  or  value  in  dispute..^ 

'  Kanouse  v.  Martin,  15  Howard,  108,  207. 
35 
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JURISDICTION    UNDER   THE    TWENTY-FIFTH    SECTION    OF    THE 
JUDICIARY    ACT. 

§  437.  Although  it  is  in  general  true  that  a  party,  claim- 
ing a  right  under  an  Act  of  Congress,  must  avail  himself  of 
some  legal  means  to  place  on  the  record  that  claim,  and 
the  facts  on  which  it  rests ;  otherwise  he  cannot  have  the 
benefit   a  of  re-examination  of  the  judgment  upon  a  writ  of 
error ;  yet  there  is  one  exception  to  this  rule.     This  excep- 
tion is  where  the  right  to  remove  a  cause  from  a  state  court 
to  a  circuit  court  is  claimed  under  the  twelfth  section  of  the 
Judiciary  Act.     The  statute  provides  that  the  defendant,  in 
cases  where  the  right  to  remove  exists,  shall  file  a  bond  and 
petition  in  the  state  court,  and  thereupon  the  state  court 
shall  proceed  no  farther  in  the  cause.     But  if  the  defendant 
is  required  by  the  state  court  to  plead  to  the  jurisdiction 
the  riiiht   of  removal,   or   to   make  the   facts   on  Avhicli  it 
depends  part  of  the  technical  record,  he  cannot  do  so  with- 
out surrendering  some  part  of  the  right  which  the  act  of 
Congress  secures  to  him  to  have  the  proceedings  in  the  state 
court  immediately  stayed,  on  suggestion  of   the  facts  on 
which  the  right  to  remove  depends.     And,  therefore,  Avhere 
the  Court  of  Common  Pleas,  in  the  City  and  County  of  New 
York,  after  a  defendant  had  filed  his  bond  and  petition  for 
removal,  allowed  the  plaintiff  to  reduce  the  matter  in  dispute 
to  the  sum  of  $409  00,  by  an  amendment  of  the  record,  and 
then  rendered  judgment  for  the  plaintiff;  from  which  judg- 
ment the  defendant  prosecuted  a  Avrit  of  error  to  the  Supe- 
rior Court  of  the  City  of  York,  and  that  court  refused  to 
reverse  the  judgment,  because  the  plaintiflf  in  error  did  not 
plead  to  the  jurisdiction  of  the  court  below,  and  spread  the 
facts  which  gave  him  the  right  of  removal  upon  the  techni- 
cal record ; — the  Supreme  Court  of  the  United  States,  upon 
a  writ  of  error  to  the  judgment  of  the  Superior  Court,  held 
that  the  Superior  Court  ought  to  have  inspected  tlie  pro- 
ceedings under  the  Act  of  Congress  which  showc<l  tlie  judg- 
ment of  the  Court  of  Common  Pleas  to  be  erroneous,  and 
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that  its  failure  to  do  so  was  error,  •\vhicli  could  be  corrected 
under  the  twenty -fifth  section  of  the  Judiciary  Act.-' 

§  438.  In  the  same  case,  it  was  held  that  as  the  plaintiff 
in  error  could  not,  consistently  with  the  Act  of  Congress, 
be  required  to  follow  the  case  further  in  the  Court  of  Com- 
mon Pleas,  and,  therefore,  could  not  be  required  to  ai^peal 
from  a  special  to  a  general  term  of  that  court,  the  Superior 
Court  became  the  highest  court  of  the  state  to  which  his 
complaint  of  the  judgment  of  the  Court  of  Common  Pleas 
could  be  carried.^ 


OBLIGATION    OF    CONTRACTS. 

§  439.  A  law  may  so  affect  the  remedy  on  a  contract,  as 
to  impair  the  obligation  of  the  contract.  The  obligation  of 
a  contract,  in  the  sense  in  which  these  words  are  used  in  the 
Constitution,  is  that  duty  of  performing  it  which  is  recog- 
nized and  enforced  by  the  laws.  And  if  the  law  is  so 
changed  that  the  means  of  legally  enforcing  this  duty  are 
materially  impaired,  the  obligation  of  the  contract  no  longer 
remains  the  same.^ 

§  440.  In  1836  the  Legislature  of  Arkansas  incorporated 
a  bank  with  the  usual  banking  powers  of  discount,  deposit, 
and  circulation,  the  state  being  the  sole  stockholder.  The 
bank  went  into  operation,  and  issued  bills  in  the  usual  form, 
but  in  1839  suspended  specie  payments.  The  legislature 
afterwards  passed  successive  acts,  1,  continuing  the  corpo- 
rate existence  of  the  Bank,  and  subjecting  its  affairs  to  the 
management  of  a  financial  receiver  and  an  attorney,  who 
were  directed  to  cancel  certain  bonds  of  the  state,  held  by 
the  bank  for  money  borrowed  by  the  state,  and  reduce  the 
state's  capital  in  the  bank  by  an  equal  amount ;  2,  direct- 

'  Kanouse  v.  Martin,  15  Howard,  198.  ^  Jijid, 

'  Curran  v.  State  of  Arkansas,  15  Howard,  304. 
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inor  the  officers  to  transfer  to  the  state  a  certain  amount  of 
specie,  for  the  purpose  of  paying  the  memhers  of  the  legis- 
lature ;  3,  requiring  tlic  officers  to  receive  the  bonds  of  the 
state  which  had  been  issued  as  part  of  the  capital  of  the 
bank  in  payment  for  debts  due  to  the  bank  j  4,  taking  away 
certain  specie  and  par  funds  for  the  purpose  of  paying  the 
members  of  the  legislature,  and  placing  other  funds  to  the 
credit  of  the  state,  subject  to  be  drawn  out  by  appropriation; 
5,  vesting  in  the  state  all  titles  to  real  estate  or  other  pro- 
perty taken  by  the  bank  in  payment  for  debts  due  to  it ; 
and  5,  requiring  the  officers  to  receive,  in  payment  of  debts 
due  to  the  bank,  not  only  the  bonds  of  the  state,  which  had 
been  issued  to  constitute  the  capital  of  the  bank,  but  those 
also  which  had  been  issued  to  constitute  the  capital  of  other 
banking  corporations  which  were  then  insolvent.  The  Su- 
preme Court  of  the  United  States  held  that  these  laws,  so 
far  as  they  withdrew  the  assets  of  the  bank  from  the  reach 
of  its  creditors,  violated  the  obligations  of  two  contracts, 
viz. :  1st.  The  contract  between  the  bill-holders  and  the 
bank,  arising  upon  the  bills  which  were  payable  on  demand ; 
and  2d.  The  contract  between  the  bill-holders  and  the  state, 
arising  from  the  deposit  by  the  state  of  funds  in  the  bank 
for  the  purpose  of  paying  its  debts.'  The  case  is  so  impor- 
tant and  instructive  that  no  mere  abstract  can  supply  to  the 
reader  the  full  benefit  of  the  reasoning  of  the  court,  which 
was  as  follows  :  "  The  plaintiff  in  error  filed  his  bill  in  equity 
in  the  Circuit  Court  of  that  State  for  the  County  of  Pulaski, 
against  the  State  of  Arkansas,  the  State  Bank  of  Arkansas, 
and  the  financial  receiver  and  the  attorney  of  the  bank ;  and 
the  defendants  having  demurred  thereto,  the  circuit  court 
overruled  the  demurrer,  and,  as  the  defendants  elected  to 
rest  thereon,  the  court  luade  a  decree  in  favor  of  tlie  com- 
plainant. The  defendants  appealed  to  the  Supreme  Court, 
where  the  demurrers  were  sustained,  and  the  bill  ordered  to 
be  dismissed.  This  decree  the  plaintiff  has  brought  here  for 
re-examination  under  the  25th  section  of  the  Judiciary  Act." 

'  Curran  v.  The  State  of  Arkansas,  15  Howard,  304. 
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"  As  the  questions  to  be  determined  arise  on  a  demurrer 
to  the  bill,  the  substance  of  the  case,  therein  made  and  con- 
fessed by  the  demurrer,  must  be  stated,  to  exhibit  the  grounds 
on  which  our  decision  rests. 

"  The  bill  shows  that  the  Bank  of  the  State  of  Arkansas 
was  incorporated  by  the  legislature  of  that  State  in  1836, 
with  the  usual  banking  powers  of  discount,  deposit,  and  cir- 
culation, and  that  the  state  in  fact  was,  and  was  designed  by 
its  charter  to  be,  its  sole  stockholder.  That  the  capital 
stock  of  the  bank  consisted  of  $1,146,000,  raised  by  the 
sale  of  bonds  of  the  state,  together  with  certain  other  sums 
paid  in  by  the  state  as  part  of  the  capital  stock,  amounting 
in  the  aggregate  to  the  sum  of  $350,753,  being  in  the  whole 
$1,496,753 ;  all  which  was  in  specie,  or  specie  funds.  That 
the  bank  was  required  by  its  charter  to  have  on  hand  at  all 
times  sufficient  specie  to  pay  its  bills  on  demand.  That  the 
plaintiff,  being  the  owner  and  bearer  of  bills  of  this  bank, 
amounting  to  upwards  of  $9,000,  which  the  bank  had  re- 
fused to  pay,  instituted  suits  and  recovered  judgments 
thereon  at  law,  upon  which  executions,  running  against  the 
goods,  chattels,  and  lands  of  the  bank,  have  been  duly 
returned  wholly  unsatisfied.  The  general  scope  of  the  bill, 
therefore,  is  to  obtain  the  aid  of  a  court  of  equity  to  reach 
such  assets  of  the  bank  as  ought  to  be  appropriated  to  satisfy 
this  judgment-debt.  The  parties  in  whose  hands  it  is  alleged 
these  assets  are,  are  the  State  of  Arkansas  and  two  other 
defendants,  Avho  are  alleged  to  have  charge  of  certain  effects 
of  the  bank,  in  behalf,  and  under  the  authority  of  the  state. 

"To  make  a  case  against  these  parties,  and  show  that  they 
hold  property,  which  in  equity  belongs  to  its  creditors,  and 
ought  to  be  appropriated  to  pay  their  debts,  the  bill  states 
that  the  bank  having  gone  into  operation,  and  issued  bills  to 
a  large  amount,  which  were  then  in  circulation,  gave  public 
notice,  on  the  7th  day  of  November,  1839,  that  the  payment 
of  specie  was  definitely  and  finally  suspended,  and  thence- 
forward, with  some  comparatively  trifling  exceptions,  has 
refused  to  redeem  any  of  its  bills. 
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"  That  in  January,  1843,  the  bank  still  continuing  insol- 
vent, an  Act  was  passed  by  the  legislature  to  liquidate  and 
settle  its  affairs.  That  the  assets  of  the  bank  then  amounted 
to  $1,832,120,  of  which  the  sum  of  §1,000,000  was  good  and 
collectable  ;  and  that  it  had  then  on  hand  the  sum  of  §90,301 
in  specie.  This  Act  expressly  continued  the  corporate  exist- 
ence of  the  bank  ;  its  affairs  were  subjected  to  the  manage- 
ment of  a  financial  receiver  and  an  attorney,  who  were  to 
apply  the  moneys  collected  by  them  to  redeem  the  outstanding 
circulation  of  the  bank ;  but,  at  the  same  time,  bonds  of  the 
state,  held  by  the  bank,  for  money  borrowed  by  the  state, 
amounting  to  at  least  $200,000,  were  required  by  this  Act 
to  be  given  up  and  cancelled,  and  their  amount  to  be  credited 
to  the  bank  against  a  part  of  the  capital  stock  put  in  by  the 
state.  The  bill  further  shows,  that  by  another  Act  passed 
at  the  same  February  session,  in  1843,  the  officers  of  the 
bank  Avere  required  to  transfer  to  the  state  the  sum  of 
$15,000  in  specie,  which  was  appropriated  by  the  Act  to 
pay  the  members  of  the  legislature.  That  on  the  4th  day 
of  January,  1845,  another  Act  was  passed,  authorizing  the 
officers  of  the  bank  to  compromise  its  debts  receivable,  and 
take  specific  property  in  payment,  and  requiring  those  officers 
to  receive  in  payment  the  bonds  of  the  state,  issued  to  raise 
capital  stock  for  the  bank,  notwithstanding  the  bills  of  the 
bank  might  not  have  been  taken  up. 

"  That  on  the  10th  day  of  January,  1845,  another  Act 
Avas  passed,  depriving  the  bank  of  all  its  specie  and  par 
funds,  and  appropriating  the  specie,  first,  to  pay  the  mem- 
bers of  that  legislature,  and  declaring  that  certain  funds 
which  had  been  placed  in  the  bank,  and  made  by  the  charter 
to  form  a  part  of  its  capital  stock,  should  be  deemed  to  be 
deposited  there  to  the  credit  of  the  state,  subject  to  be 
drawn  out  by  appropriation. 

"  That  by  another  Act,  passed  on  the  23d  day  of  Decem- 
ber, 184(3,  the  title  to  all  real  estate  and  propei'ty  of  every 
kind,  purchased  by  said  bank,  or  taken  in  payment  of  debts 
due  to  it,  was  declared  to  be  vested  in  the  state,  and  titles  to 
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property  received  on  account  of  debts  due  to  the  bank  were 
required  to  be  taken  thereafter  in  the  name  of  the  state, 
and  the  bill  avers  that  many  different  parcels  of  land  specifi- 
cally mentioned  and  described,  have  been  conveyed  to  the 
state,  under  this  law,  by  debtors  of  the  bank  in  satisfaction 
of  their  indebtedness. 

"  The  bill  further  states,  that,  by  another  Act,  passed  on 
the  9th  day  of  January,  1849,  the  officers  of  the  bank  were 
required  to  receive,  in  payment  of  its  debts,  bonds  of  the 
state,  issued  to  raise  capital  for  the  Real  Estate  Bank  of 
Arkansas  and  other  banking  corporations  theretofore  chartered 
by  the  General  Assembly,  and  then  insolvent ;  which  last- 
mentioned  bonds  amounted  to  at  least  $2,000,000. 

"  The  bill  prays,  among  other  things,  for  satisfaction  of 
the  plaintiff's  judgment-debt  out  of  the  assets  of  the  bank 
thus  shown  to  have  come  into  the  custody,  or  to  stand  in  the 
name,  or  to  have  gone  to  the  use  of  the  state  by  force  of  the 
laws  above-mentioned ;  and  the  jurisdiction  of  this  court, 
under  this  writ  of  error,  is  invoked,  upon  the  ground  that 
these  laws,  or  some  of  them,  impair  the  obligation  of  a  con- 
tract, and  that  the  highest  court  of  the  state  has  held  them 
valid,  and  by  reason  of  such  decision,  dismissed  the  com- 
plainant's bill. 

"  It  follows  that  there  are  three  questions  for  our  con- 
sideration. 

"  1.  What  would  have  been  the  rights  of  the  complainant 
under  the  contracts  shown  by  his  bill,  if  uncontrolled  by  the 
particular  laws  of  which  he  complains  ? 

"  2.  Do  those  laws,  or  either  of  them,  impair  the  obliga- 
tion of  any  contract  with  the  complainant  ? 

"  3.  Does  it  appear,  by  the  record,  that  the  Supreme 
Court  of  Arkansas  held  these  laws  to  be  valid,  and  by  reason 
thereof  made  a  final  decree  against  the  complainant  ? 

"  The  first  of  these  questions  may  be  answered  without  much 
difficulty.  The  plaintiff  is  a  creditor  of  an  insolvent  bank- 
ing corporation.  The  assets  of  such  a  corporation  are  a 
fund  for  the  payment  of  its  debts.     If  they  are  held  by  the 
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corporation  itself,  and  so  invested  as  to  be  subject  to  legal 
process,  they  may  be  levied  on  by  such  process.  If  they 
have  been  distributed  among  stockholders,  or  gone  into  the 
hands  of  others  than  bond  fide  creditors  or  purchasers,  leaving 
debts  of  the  corporation  unpaid,  such  holders  take  the  pro- 
perty charged  with  the  trust  in  favor  of  creditors,  which  a 
court  of  equity  will  enforce,  and  compel  tbe  application  of 
the  property  to  the  satisfaction  of  their  debts. 

''  This  has  been  often  decided,  and  rests  upon  plain  prin- 
ciples. In  2  Story's  Eq.  Jur.,  §  1252,  it  is  said,  '  Perhaps, 
to  this  same  head  of  implied  trusts  upon  presumed  intention 
(although  it  might  equally  well  be  deemed  to  fall  under  the 
head  of  implied  trusts  by  operation  of  law),  avc  may  refer 
that  class  of  cases  where  the  stock  and  other  property  of 
private  corporations  is  deemed  a  trust  fund  for  the  payment 
of  the  debts  of  the  corporation ;  so  that  the  creditors  have 
a  lien,  or  right  of  priority  of  payment  on  it,  in  preference 
to  any  of  the  stockholders  of  the  corporation.  Thus,  for 
example  :  '  The  capital  stock  of  an  incorporated  bank  is 
deemed  a  trust  fund  for  all  the  debts  of  the  corporation  ;  and 
no  stockholder  can  entitle  himself  to  any  dividend  or  share 
of  such  capital  stock,  until  all  the  debts  are  paid,  and  if  the 
capital  stock  should  be  divided  leaving  any  debts  unpaid, 
every  stockholder,  receiving  his  share  of  the  capital  stock, 
Avould,  in  equity,  be  held  liable  ])ro  ratd  to  contribute  to  the 
discharge  of  such  debts  out  of  the  fund  in  his  own  hands.' 
In  conformity  with  this  is  the  doctrine  held  by  this  court  in 
Mumma  v.  The  Potomac  Company,  8  Peters,  281. 

"  The  cases  of  Wood  v.  Dummcr,  3  Mason,  308  ;  Wright 
V.  Petrie,  1  Smedes  and  Marsh,  319  ;  Nevitt  v.  Bank  of  Port 
Gibson,  6  Id.,  513 ;  Ilightower  v.  Thornton  et  al.,  8  Georgia 
R.,  493  ;  Nathan  v.  Whitlock,  3  Edwards,  C.  R.,  215, 
affirmed  by  the  Chancellor  (9  Paige,  152),  contain  elaborate 
examinations  of  this  doctrine,  and  it  has  been  affirmed  and 
applied  in  many  other  cases. 

"  So  far,  therefore,  as  the  property  of  this  bank  has  become 
vested  in  the  state  or  gone  to  its  use,  it  is  so  vested  and  used, 
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charged  with  a  trust  in  favor  of  this  complainant  as  an 
unpaid  creditor,  unless  there  is  something  in  the  character 
of  the  parties,  or  the  consideration  upon  which,  or  the  opera- 
tion of  the  laws  by  force  of  which,  it  has  been  transferred, 
taking  the  case  out  of  the  principles  above  laid  down. 

"  And,  first,  as  to  the  character  of  the  parties.  By  the 
charter  of  this  bank,  the  State  of  Arkansas  became  its  sole 
stockholder.  But  the  bank  was  a  distinct  trading  corpora- 
tion, having  a  complete  separate  existence,  enabled  to  enter 
into  valid  contracts  binding  itself  alone,  and  having  a  specific 
capital  stock,  provided,  and  held  out  to  the  public  as  the 
means  to  pay  its  debts.  The  obligations  of  its  contracts, 
the  funds  provided  for  their  performance,  and  the  equitable 
rights  of  its  creditors  were  in  no  way  affected  by  the  fact, 
that  a  sovereign  state  paid  in  its  capital,  and  consequently 
became  entitled  to  its  profits.  When  paid  in  and  vested  in 
the  corporation,  the  capital  stock  became  chargeable  at  once 
with  the  trusts,  and  subject  to  the  uses  declared  and  fixed  by 
the  charter,  to  the  same  extent  and  for  the  same  reasons,  as 
it  would  have  been  if  contributed  by  private  persons. 

"  That  a  state,  by  becoming  interested  with  others  in  a 
banking  corporation,  or  by  owning  all  the  capital  stock,  does 
not  impart  to  that  corporation  any  of  its  privileges  or  prero- 
gatives, that  it  lays  down  its  sovereignty,  so  far  as  respects 
the  transactions  of  the  corporation,  and  exercises  no  power 
or  privilege  in  respect  to  those  transactions  not  derived  from 
the  charter,  has  been  repeatedly  aflirmed  by  this  court,  in 
The  Bank  of  the  United  States  v.  The  Planters'  Bank,  9 
Wheat,  904 ;  Bank  of  Kentucky  v.  Wistar  et  al.,  3  Pet. 
431;  Briscoe  v.  The  Bank  of  Kentucky,  11  Id.  324; 
Darrino;ton  et  al.  v.  The  Bank  of  Alabama,  13  How.  12. 
And  our  opinion  is,  that  the  fact  that  the  capital  stock  of 
this  corporation  came  from  the  state,  which  was  solely  inte- 
rested in  the  profits  of  the  business,  does  not  affect  the  com- 
plainant's right,  as  a  creditor,  to  be  paid  out  of  its  property  ; 
a  right  which,  as  we  have  seen,  follows  the  fund  into  the 
hands  of  every  person,  save  a  bona  fide  creditor  or  purchaser, 
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and  which  a  court  of  equity  is  bound  to  enforce  by  its  decree 
ao-ainst  any  party  except  such  a  creditor  or  purchaser,  capable 
by  haw  of  being  brought  within  its  jurisdiction.  That  the  State 
of  Arkansas  is  capable  of  being  thus  sued,  has  been  decided 
after  a  careful  examination  by  the  Supreme  Court  of  that 
state  in  this  suit ;  and  as  this  is  purely  a  question  of  local 
law,  depending  on  the  constitution  and  statutes  of  the  state, 
we  follow  that  decision,  and  hold,  in  conformity  therewith, 
that  by  its  own  consent  the  state  has  become  liable  to  a 
decree  in  favor  of  the  complainant  in  this  suit,  if  the  com- 
plainant has  valid  grounds  entitling  him  to  the  relief  prayed. 

"  Whctlier  there  was  anything  in  the  consideration  or  cir-  ■ 
cum  stances  of  the  transfers  of  the  property  of  the  bank  to 
the  state,  or  to  its  use,  which  relieved  that  property  from  the 
trust  in  favor  of  creditors,  may  best  be  examined  under  the 
next  question,  which  is,  do  the  laws,  by  force  of  which  these 
transfers  were  made,  impair  the  obligation  of  any  contract 
with  the  complainant. 

"  This  question  can  be  answered  only  by  ascertaining  what 
contracts  existed,  and  what  obligations  were  attached  to  them 
and  then  by  examining  the  actual  operation  of  those  laws 
upon  those  contracts  and  their  obligations. 

"  The  plaintiff  was  the  bearer  of  bills  of  the  bank,  by  each 
of  which  the  bank  promised  to  pay  him,  on  demand  a  certain 
sum  of  money.  Of  course  these  payments  were  to  be  made 
out  of  the  property  of  the  bank.  By  the  laws  of  the  state, 
existing  when  these  contracts  were  made,  their  bearer  had 
the  right  by  legal  process,  to  compel  their  performance  by 
the  levy  of  an  execution  on  the  goods,  chattels,  lands,  and 
tenements  of  the  bank,  by  garnisheeing  its  debtors,  and  by 
resorting  to  a  court  of  equity  to  reach  equitable  assets,  or 
property  conveyed  to  others  than  creditors  and  bona  fide 
purchasers. 

"  Such  were  these  contracts  and  their  obligations,  and  it  would 
seem  to  require  no  argument  to  prove  that  a  law  authorizing 
and  requiring  such  a  corporation  to  distribute  its  property 
among  its  stockholders,  or  transfer  it  to  its  sole  stockholder, 
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leaving  its  bills  unredeemed,  would  impair  the  obligation  of 
the  contracts  contained  in  those  bills.  The  cases  of  Bronson 
V.  Kinsie  et  al.,  1  How.  311 ;  and  M'Cracken  v.  Hayward, 
2  Id.  608,  which  will  be  more  particularly  adverted  to  here- 
after, leave  no  doubt  on  that  point.  Indeed  it  has  not  been 
attempted  to  be  maintained,  that  such  a  law  operating  on  the 
property  of  a  mere  private  corporation,  whose  character  the 
legislature  could  not  repeal,  would  be  valid.  But  it  is 
argued  that  this  is  a  different  case.  That  the  legislature  has 
power  to  destroy  this  corporation,  and  thereupon  its  contracts 
are  no  longer  in  existence,  and  cannot  be  enforced  against 
the  property  of  the  corporation,  which,  upon  the  repeal  of 
its  charter,  reverts  to  the  grantors  of  its  lands  and  escheats, 
so  far  as  it  is  personalty  to  the  state,  and  that,  if  it  be  in  the 
power  of  the  state  thus  to  destroy  the  remedies  of  creditors, 
by  repealing  the  charter,  their  rights  must  be  considered  to 
be  entirely  subject  to  the  will  of  the  state,  and  no  law  can 
impair  the  obligation  of  their  contracts,  because  subjection  to 
any  law  Avhich  may  be  passed  belongs  to  the  very  existence 
of  such  contracts.  Or,  to  express  the  same  ideas  in  different 
words,  that  the  state  created  and  can  destroy  the  corporation 
and  all  its  contracts,  and,  as  it  can  destroy  them  by  repeal- 
ing the  charter,  it  can  modify,  obstruct,  and  abridge  the 
rights  of  creditors  and  the  obligations  of  their  contracts  with- 
out repealing  the  charter. 

"  Neither  these  premises,  nor  the  conclusion  deduced  from 
them,  can  be  admitted. 

"  This  banking  corporation,  having  no  other  stockholder 
than  the  state,  it  is  not  doubted  that  the  state  might  repeal 
its  charter ;  but  that  the  effect  of  such  a  repeal  would  be 
entirely  to  destroy  the  executory  contracts  of  the  corpora- 
tion, and  to  withdraw  its  property  from  the  just  claims  of 
its  creditors,  cannot  be  admitted.  If  such  were  the  effect 
of  a  repeal  of  an  act  incorporating  a  bank  containing  no 
express  power  of  repeal,  it  might  be  difficult  to  encounter 
the  objection,  that  the  repealing  law  was  invalid,  as  conflict- 
ing with  the  Constitution  of  the  United  States.     This  argu- 
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merit  was  pressed  on  this  court,  in  the  case  of  Mumma  v. 
The  Potomac  Company  (8  Pet.),  and  it  was  met  by  the  fol- 
lowing explicit  language : — 

"  '  We  are  of  opinion  that  the  dissolution  of  the  corpora- 
tion, under  the  Acts  of  Virginia  and  Maryland,  cannot  in 
any  just  sense  be  considered,  within  the  clause  of  the  Con- 
stitution of  the  United  States  on  this  subject,  an  impairing 
of  the  obligation  of  the  contracts  of  the  company  by  those 
states,  any  more  than  the  death  of  a  private  person  can  be 
said  to  impair  the  obligation  of  his  contracts.  The  obliga- 
tion of  those  contracts  survives ;  and  the  creditors  may 
enforce  their  claims  against  any  property  belonging  to  the 
corporation,  which  has  not  passed  into  the  hands  of  bo7id 
fide  purchasers,  but  is  still  held  in  trust  for  the  company,  or 
for  the  stockholders  thereof,  at  the  time  of  its  dissolution, 
in  any  mode  permitted  by  the  local  laws.' 

"  Indeed,  if  it  be  at  once  admitted  that  the  property  of  an 
insolvent  trading  corporation,  while  under  the  management 
of  its  officers,  is  a  trust  fund  in  their  hands  for  the  benefit 
of  creditors,  it  follows,  that  a  court  of  equity,  which  never 
allows  a  trust  to  fail  for  Avant  of  a  trustee,  would  see  to 
the  execution  of  that  trust,  although  by  the  dissolution 
of  the  corporation  the  legal  title  to  its  property  had  been 
changed,  Mumma  v.  The  Potomac  Company,  8  Pet.  281 ; 
Wright  V.  Petrie,  1  S.  &  M.  Ch.  R.  319 ;  Nevitt  v.  The 
Bank  of  Port  Gibson,  6  S.  &  M.  513;  1  Ed.  Ch.  R.;  S. 
C.  9  Paige;  Read  v.  Frankfort  Bank,  23  Maine  R.  318. 
And,  in  this  point  of  view,  the  decision  of  this  court,  in 
Lennox  et  al.  v.  Roberts,  2  Wheat.  373,  is  applicable. 

It  was  a  suit  in  equity,  brought  by  persons  to  whom,  at 
the  expiration  of  the  charter  of  the  ]jank  of  the  United 
States,  its  effects  were  conveyed  by  deed,  in  trust  for  credi- 
tors and  stockholders.  Among  these  effects  were  certain 
promissory  notes  indorsed  by  the  defendant,  wliich  the  bill 
prayed  he  might  be  compelled  to  pay.  The  complainants 
had  not  the  legal  title  transferr('(l  to  them  by  indorsement 
upon  the  notes.  This  court  held  ihat  the  suit  was  main- 
tainable.    Ami  tills  decision  necessarily  involves  two  points. 
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First,  That  tlie  expiration  by  the  charter  had  not  released 
the  indorser.  Second,  That  a  court  of  equity  would  lend 
its  aid  to  trustees  for  creditors  of  the  bank  to  enforce  pay- 
ment of  the  notes.  We  do  not  think  that  the  omission  of 
the  bank  to  appoint  a  trustee  would  vary  the  substantial 
rights  of  creditors  in  a  court  of  equity. 

"  Whatever  technical  difficulties  exist  in  maintaining  an 
action  at  law  by  or  against  a  corporation  after  its  charter 
has  been  repealed,  in  the  apprehension  of  a  court  of  equity, 
there  is  no  difficulty  in  a  creditor  following  the  property  of 
the  corporation  into  the  hands  of  any  one  not  a  bond  fide 
creditor  or  purchaser,  and  asserting  his  lien  thereon,  and 
obtaining  satisfaction  of  his  just  debt  out  of  that  fund 
specifically  set  apart  for  its  payment  when  the  debt  was 
contracted,  and  charged  with  a  trust  for  all  the  creditors 
when  in  the  hands  of  the  corporation,  which  trust  the  repeal 
of  the  charter  does  not  destroy.  Chancellor  Kent,  in  2 
Com.  307  n.,  says :  '  The  rule  of  the  common  law  has,  in 
fact,  become  obsolete.  It  has  never  been  applied  to  insol- 
vent or  dissolved  moneyed  corporations  in  England.  The 
sound  doctrine  now  is,  as  shown  by  statutes  and  judicial 
decisions,  that  the  capital  and  debts  of  banking  and  other 
moneyed  corporations,  constitute  a  trust  fund  and  pledge 
for  the  payment  of  creditors  and  stockholders,  and  a  court 
of  equity  will  lay  -hold  of  the  fund,  and  see  that  it  be  duly 
collected  and  applied.  The  case  of  Hightower  v.  Thornton, 
8  Georgia,  R.  491,  and  other  cases  before  referred  to  in  this 
opinion,  are  in  conformity  with  this  doctrine ;  and,  in  our 
judgment,  a  law  distributing  the  property  of  an  insolvent 
trading  or  banking  corporation  among  its  stockholders,  or 
giving  it  to  strangers,  or  seising  it  to  the  use  of  the  state, 
would  as  clearly  impair  the  obligation  of  its  contracts  as  a 
law  giving  to  the  heirs  the  effects  of  a  deceased  natural 
person,  to  the  exclusion  of  his  creditors,  would  impair  the 
obligation  of  his  contracts. 

"But,  if  it  could  be  maintained  that  the  repeal  of  the 
charter  of  this  corporation  would  be  operative  to  destroy  the 
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obligation  of  its  contracts,  it  would  not  follow  that  anything 
short  of  a  repeal  could  liave  that  effect.     The  only  ground 
upon  which  such  a  power  could  be   claimed,  is,  that  inas- 
much as  the  poAVcr  of  repeal  exists  when  the  contract  is 
made,  and  inasmuch  as  the  necessary  effect  of  a  repeal  is 
to  put  an  end  to  the  obligation  of  the  contracts  of  the  cor- 
poration, all  its  contracts  are  made  subject  to  this  contin- 
gency, and  with  an  inherent  liability  to  be  thus  destroyed. 
We  have  already  said,  that  it  is  not  the  necessary  effect  of 
a  repeal  of  the  charter  to  destroy  the  obligations  of  con- 
tracts ;  but  if  it  were,  and  tlicy  were  entered  into  siibject 
to  this  liability,  upon  what  ground  could  it  be  maintained 
that  merely  suspending  certain  powers  of  the  corporation, 
its  existence  being  preserved,  can  be  followed  by  any  such 
consequence?     Surely  it  is  not  the  necessary  effect  of  a 
prohibition  to  transact  new  business,  to  destroy  contracts 
already  made ;  and  if  not,  how  can  the  right  and  power  to 
destroy  them  be  considered  to  grow  out  of  a  power  to  make 
such  a  prohibition  ?  or  how  can  it  be  fairly  assumed,  because 
the  creditor  knew  when  he  received  the  contract  of  the  bank 
that  the  legislature  could  at  any  time  deprive  it  of  power  to 
enter  into  new  engagements,  and,  therefore,  must  be  taken 
to  have  assented  to  the  exercise  of  that  power  at  the  discre- 
tion of  the  legislature,  that  he  must  also  be  considered  as 
assenting  ta  the  exercise  of  a  totally  different  power,  viz., 
the  power  to  destroy  contracts  already  made  ?     Legislative 
powers,  over  contracts  lawfully  existing,  when  the  contracts 
are  formed,  affect  the  nature,  and  enter  into  the  obligations 
of  those  contracts.     But  such  powers  can  be  exerted  only 
in  the  particular  cases  in  reference  to  which  they  have  been 
reserved  ;  and  they  are  inoperative  in  all  other  cases.     And 
until  such  a  case  arises,  the  obligation  of  such  a  contract 
can  no  more  be  impaired  than  if  it  were  under  no  circum- 
stances subject  to  legislative  control.     The  assumption  that 
because  the  legislature  may  destroy  a  contract  by  repealing 
the  charter  of  the  corporation  which  made  it,  therefore  such 
a  contract  may  be  impaired,  or  altered,  or  destroyed,  in  any 
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manner  the  legislature  may  think  fit,  -without  repealing  the 
charter,  is  wholly  inadmissable. 

"Now,  the  charter  of  this  bank  has  never  been  repealed. 
On  the  contrary,  the  tAventy-eighth  section  of  the  Act  of  the 
31st  day  of  January,  1843,  expressly  provided,  '  That 
nothing  in  this  Act  shall  be  so  construed  as  to  impair  or 
destroy  the  corporate  existence  of  the  said  bank  of  the  State 
of  Arkansas,  but  the  charter  of  the  said  institution  is  only 
intended  to  be  so  limited  and  modified  as  that  said  bank 
shall  collect  in  and  pay  off  her  debts,  abstain  from  discount- 
ing notes,  or  loaning  money,  and  liquidate  and  close  up  her 
business  as  is  hereinafter  provided.'  Subsequent  laws  have 
still  further  limited  and  modified  the  corporate  powers,  but 
the  corporate  existence  has  not  been  touched,  and  the  corpo- 
ration is  made  a  party  to  this  suit,  and  appears  on  the 
record. 

"  We  do  "not  consider,  therefore,  that  the  power  of  the 
state  to  repeal  this  charter  enables  the  state  to  pass  a  law 
impairing  the  obligation  of  its  contracts. 

"We  have  thus  considered  only  the  contracts  between 
the  complainant  and  the  bank,  arising  out  of  the  bills  of  the 
bank  held  by  him,  and  some  of  the  obligations  of  those  con- 
tracts. But  this  is  not  the  only  contract  with  the  com- 
plainant. It  is  true  that,  as  the  state  was  the  sole  stock- 
holder in  this  bank,  the  charter  cannot  be  deemed  to  be 
such  a  contract  between  the  state  and  the  corporation,  as  is 
protected  by  the  Constitution  of  the  United  States.  But  it 
is  a  very  different  question  whether  that  charter  does  not 
contain  provisions,  which,  when  acted  upon  by  the  state  and 
by  third  persons,  constitute  in  law  a  binding  contract  with 
them,  the  obligation  of  which  cannot  be  impaired. 

"  If  a  person  deposit  his  property  in  the  hands  of  an 
agent,  he  may  revoke  the  agency,  and  withdraw  his  property 
at  his  pleasure.  But  if  he  should  request  third  persons  to 
accept  the  agent's  bills,  informing  them,  at  the  same  time, 
that  he  had  placed  property  in  the  hands  of  that  agent  to 
meet  the  bills  at  their  maturity,  and  upon  the  faith  of  such 
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assurance  tlie  agent's  bills  arc  accepted,  the  principal  can- 
not, by  revoking  the  agency,  acquire  the  right  to  withdraw 
his  property  from  the  hands  of  the  agent. 

"  It  is  no  longer  exclusively  his.  They  who,  on  the  faith 
of  its  deposit,  have  changed  their  condition,  have  ac([uired 
rights  in  it.  The  matter  no  longer  rests  in  a  mere  delega- 
tion of  a  revokable  authority  to  an  agent,  but  a  contract  has 
arisen  between  the  principal  and  the  third  persons  from  the 
representations  made,  and  the  acts  done  on  the  faith  of  it, 
and  the  property  cannot  be  withdrawn  without  impairing 
the  obligation  of  that  contract. 

"  Now  the  charter  of  this  bank  provides  (§  1),  that  it  shall 
have  a  capital  stock  of  one  million  of  dollars,  to  be  raised 
by  the  sale  of  the  bonds  of  the  state,  and  also  (§  13),  that 
certain  other  funds,  which  are  specifically  described,  shall 
be  deposited  therein  by  the  state,  and  constitute  a  part  of 
the  capital  of  the  bank,  and  the  bill  avers  that  the  bonds  of 
the  state,  amounting  to  one  million  of  dollars,  and  also  other 
bonds  of  the  state,  amounting  to  one  hundred  and  forty-six 
thousand  dollars,  authorized  by  a  subsequent  act  of  the 
Assembly,  were  sold,  and  their  proceeds,  together  with  the 
other  funds  mentioned,  were  paid  into  the  bank  to  constitute 
its  capital  stock. 

"  The  bank  received  this  money  from  the  state  as  the 
fund  to  meet  its  engagements  with  third  persons,  which  the 
state,  by  the  charter,  expressly  authorized  it  to  make  for  the 
profit  of  the  state.  Having  thus  set  apart  this  fund  in  the 
hands  of  the  bank,  and  invited  the  public  to  give  credit  to 
it,  under  an  assurance  that  it  had  1)een  placed  there  for  the 
purpose  of  paying  the  liabilities  of  the  bank,  whenever  such 
credit  was  given,  a  contract  ])etween  the  state  and  the 
creditor  not  to  Avithdraw  that  fund  to  his  injury,  at  once 
arose.  That  the  charter,  followed  by  the  deposit  of  the 
capital  stock,  amounted  to  an  assurance,  held  out  to  the 
public  by  the  state,  that  any  one  who  should  trust  the  bank 
might  rely  on  that  capital  for  payment,  we  cannot  doubt. 
And  when  a  third  person  acted  on  this  assurance,  and  parted 
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with  his  property  on  the  faith  of  it,  the  transaction  had  all 
the  elements  of  a  binding  contract,  and  the  state  could  not 
withdraw  the  fund,  or  any  part  of  it,  without  impairing  its 
obligation. 

"  We  proceed,  therefore,  to  examine  the  laws  complained 
of,  to  ascertain  what  is  their  operation  upon  the  obligations 
of  the  several  contracts  with  the  state  and  with  the  bank, 
which  are  above  declared  to  exist.  The  learned  counsel  for 
the  State  of  Arkansas  has,  with  great  ability,  presented  a 
view  of  these  laws,  which  requires  consideration.  It  is  this. 
That  so  far  as  these  laws  withdraw  specie  and  funds  from 
the  bank,  and  appropriate  them  to  the  uses  of  the  state,  the 
state  acted  in  the  character  of  a  creditor,  taking  a  prefer- 
ence over  the  creditors,  and  paying  itself  a  debt ;  and  that 
the  other  laws,  by  force  of  which  all  the  real  property 
of  the  bank  was  vested  in  the  state,  are  not  to  be  deemed  to 
have  been  passed  in  denial  of  the  rights  of  creditors,  but 
only  the  better  to  protect  and  give  effect  to  those  rights ; 
that  the  trust  in  favor  of  creditors  still  subsists  to  be  worked 
out  in  such  manner  as  the  state  shall  deem  proper. 

"  To  maintain  the  first  proposition,  it  must  appear  that  the 
state  stood  in  such  a  relation  to  this  bank  and  its  creditors 
at  the  time  these  laws  were  passed ;  that  it  was  a  creditor, 
and  could  provide  by  law  for  the  payment  of  its  debt  in 
preference  to  other  creditors  ;  and,  secondly,  that  these  laws 
do  not  withdraw  and  apply  to  the  use  of  the  state  any 
greater  sum  than  the  amount  of  such  debt. 

"In  our  judgment,  the  state  cannot  be  considered  to  have 
occupied  this  position.  It  had  placed  its  bonds  in  the  pos- 
session of  the  bank,  with  authority  to  sell  them  and  hold 
their  proceeds  as  capital.  It  had  also  paid  over  to  the  bank 
certain  other  funds,  with  an  express  declaration,  contained 
in  the  thirteenth  section  of  the  charter,  that  these  also  were 
to  be  part  of  its  capital,  and  were  to  have  credited  to  them 
their  proportion  of  dividend  of  the  profits  of  the  business. 
All  these  moneys  were  thus  set  apart,  in  the  hands  of  the 
bank,  as  a  fund,  upon  the  credit  of  which  it  was  to  issue 
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bills,  and  Avlilcli  was  to  he  liable  to  answer  the  engagements 
of  the  bank  contracted  to  its  creditors  in  the  course  of  the 
business  which  it  was  authorized  to  transact  for  the  profit  of 
the  state.  Such  is  the  necessary  effect  of  the  express  decla- 
ration in  the  charter,  that  these  funds  constitute  the  capital 
of  the  bank. 

"  When  this  bank  became  insolvent,  and  all  its  assets  were 
insufficient  to  perform  its  engagements,  it  is  manifest  that 
every  part  of  these  assets  stood  bound  by  the  contracts 
which  had  been  made  with  the  bank  upon  the  faith  of  the 
funds  thus  set  apart  by  the  charter ;  and  it  is  equally  clear 
that  the  bank  no  longer  had  in  its  possession  any  capital 
stock  belonging  to  the  state.  "Whatever  losses  a  bank  sus- 
tains are  losses  of  the  capital  paid  in  by  its  stockholders ; 
that  is  the  only  fund  it  has  to  lose.  "When  it  has  become 
insolvent,  it  has  lost  all  that  fund,  and  has  nothing  belonging 
to  its  stockholders-  In  some  sense  a  bank  may  be  said  to 
be  indebted  to  its  stockholders  fo-r  the  capital  they  have  paid 
in.  "With  the  leave  of  the  state,  they  have  a  right  to  with- 
draw it  after  all  debts  are  paid,  and,  if  the  state  is  itself  the 
sole  stockholder,  it  may  withdraw  its  capital  while  any  of  it 
shall  remain.  But,  from  the  very  nature  of  things,  it  cannot 
withdraw  capital  from  an  insolvent  bank,  because  it  has  none 
of  their  capital  remaining.  "When  insolvent,  its  assets  belong 
solely  to  its  creditors. 

"  It  is  unnecessary,  therefore,  to  decide  what  were  the 
rights  and  powers  of  the  state  in  respect  to  any  portion  of 
these  funds  while  the  bank  continued  solvent.  When  it  be- 
came insolvent,  when  its  entire  property  was  insufficient  to 
pay  its  debts,  it  no  longer  had  any  capital  stock  belonging  to 
the  state,  and,  therefore,  none  could  be  withdrawn,  without 
appropriating  by  law  to  the  use  of  the  state  what  by  the 
charter  stood  pledged  to  creditors,  and  such  a  law  impairs  the 
oblications  of  the  contracts  of  the  bank,  and  also  the  obli- 
gation  of  the  contract  between  the  state  and  the  creditors, 
arising  from  the  provisions  of  the  charter  devoting  these 
funds  to  the  payment  of  the  debts  of  the  bank. 
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"  In  addition  to  this  it  must  be  observed  that  the  aver- 
ments of  the  bill,  which  are  confessed  by  the  demurrer,  show 
that  the  whole  amount  of  the  funds  mentioned  in  the  thir- 
teenth section  of  the  charter,  which  it  is  claimed  the  state 
had  the  right  to  withdraw,  was  $350,753,  and  that  the 
amount  actually  withdrawn  and  appropriated  to  the  use  of 
the  state  was  at  least  $400,000.  On  an  investigation  of  the 
accounts,  these  averments  might  appear  to  be  erroneous  ;  but 
we  are  obliged  to  consider  them  to  be  true,  as  they  are  con- 
fessed on  the  record. 

"  Our  opinion  is,  that  these  laws  which  withdraw  from  the 
bank  the  sum  of  $400,000,  according  to  the  averments  in 
the  bill,  cannot  be  supported  upon  the  ground  that  the  state 
had  the  right,  as  a  creditor  of  the  bank,  to  appropriate  these 
funds  to  its  own  use. 

"  Nor  can  we  find  sufiicient  support  for  the  other  position, 
that  the  laws  divesting  the  bank  of  its  property,  and  vesting 
it  in  the  state,  do  not  impair  the  obligations  of  the  plaintiff's 
contracts,  because  they  were  not  passed  in  denial,  but  in 
furtherance  of  the  rights  of  creditors,  and  to  afford  them  a 
remedy,  and  for  the  prevention  of  further  loss. 

"  Passing  over  the  laws  which,  upon  their  face,  not  only 
withdraw  funds  from  the  bank,  but  appropriated  those  funds 
to  the  use  of  the  state,  and  which,  therefore,  cannot  be  sup- 
posed to  be  in  furtherance  of  the  rights  of  creditors,  or 
intended  to  protect  them  from  loss,  or  not  to  be  in  denial  of 
their  rights,  to  so  much  of  the  property  of  the  bank  as  was 
thus  withdrawn,  there  are  four  acts  complained  of  by  the 
bill  which  require  examination,  with  a  view  to  see  whether 
they  can  be  considered  as  remedial  only,  and  in  that  point  of 
view  consistent  with  the  obligations  of  the  contracts  of  the 
plaintiff.  The  first  is  the  Act  of  January  4,  1845.  The 
seventeenth  section  of  this  Act  is  as  follows :  '  That  said 
financial  receivers  be  required  to  receive,  in  whole  or  in  part 
payment  of  any  debt  due  the  bank,  the  bonds  of  the  state, 
which  were  sold  in  good  faith  to  put  said  bank  and  branches 
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in  operation,  notwithstanding  the  outstanding  circulation  of 
said  bank  and  its  branches  maj  not  be  taken  up.' 

"  We  cannot  attribute  to  this  provision  of  law  any  other 
meaning  or  eflfect  than  what  is  plainly  apparent  on  its  face. 
It  authorizes  and  requires  the  assets  of  the  bank  to  be  ap- 
propriated to  pay  debts  of  the  state  ;  and  we  cannot  conceive 
how  this  can  be  reconciled  with  the  rights  of  creditors  to 
those  assets,  or  how  it  can  consist  with  the  execution  of  a 
trust  in  their  favor,  or  how  it  differs  from  the  other  laws 
appropriating  the  property  of  this  insolvent  bank  to  the  use 
and  benefit  of  the  state. 

"  The  circumstance  that  these  bonds  were  sold  by  the 
state,  through  the  agency  of  the  bank,  to  obtain  funds  to 
constitute  the  capital  of  the  bank,  do  not  make  them  debts 
of  the  bank.  They  were  bonds  under  the  seal  of  the  state, 
signed  by  the  governor,  and  countersigned  by  the  treasurer^ 
containing  an  acknowledgment  that  the  State  of  Arkansas 
stood  indebted,  and  a  promise  by  the  state  to  pay.  The 
president  and  cashier  of  the  bank  arc  empowered  to  transfer 
them  by  endorsement ;  but  no  liability,  even  of  the  condi- 
tional character  which  arises  from  the  endorsement  of  nego- 
tiable paper  by  the  law  merchant,  is  attached  by  the  charter 
to  these  endorsements,  and,  from  the  nature  of  the  case,  we 
do  not  see  how  any  such  could  have  been  intended.  We  do 
not  deem  it  necessary  to  determine,  whether,  under  the 
fifteenth  section  of  the  charter,  the  bank  was  made  liable  for 
the  accruing  interest  on  the  bonds.  It  would  seem  that  this 
.section  is  merely  directory  to  the  general  ])oar(l,  and  was 
intended  to  provide  for  the  payment  of  interest  out  of  ex- 
pected profits ;  but,  however  this  may  be,  to  suppose  that  the 
charter  intended  the  fund  raised  by  the  sale  of  these  bonds, 
and  which  it  held  out  to  creditors  as  capital  of  the  bank, 
could,  at  any  time,  be  appropriated  to  pay  these  bonds, 
leaving  the  creditors,  who  had  dealt  with  the  bank  on  the 
faith  of  that  capital,  wholly  unpaid,  would  be  to  give  it  a  con- 
struction not  supported  by  any  provision  which  we  have 
been  able  to  discover  in  it,  and  directly  in  conflict  with  its 
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manifest  purpose  and  meaning.  For  in  no  fair  sense  can 
the  bank  be  considered  to  have  had  the  proceeds  of  these 
bonds  as  so  much  capital,  if  it  was  liable,  at  the  pleasure  of 
the  state,  to  be  swept  away  at  any  moment  to  pay  the  debts 
which  the  state  had  contracted  to  borrow  it.  In  such  a  con- 
dition of  things,  these  proceeds  would  be  nothing  more  than 
a  deposit  payable  on  demand ;  and  to  call  them  capital,  and 
allow  the  public  to  trust  to  them  as  such,  would  involve  a 
plain  contradiction. 

"  Indeed,  upon  this  construction  of  the  charter,  taken  in 
connection  with  the  alleged  right  to  withdraw  at  pleasure  all 
the  other  funds  deposited,  the  bank  had  no  proper  capital 
which  was  bound  by  its  contracts ;  and  this  would  render  it 
extremely  difficult  to  maintain  the  validity  of  the  charter 
under  the  tenth  section  of  the  first  article  of  the  Constitution 
of  the  United  States,  prohibiting  the  states  from  emitting 
bills  of  credit.  It  is  Avell  known  that  the  power  of  the 
several  states  to  create  corporations  to  issue  bills,  and 
transact  business  for  the  sole  benefit  of  the  state  which  ap- 
pointed the  corporate  officers,  and  was  alone  interested  in 
the  bank,  has  been  from  time  to  time  seriously  questioned. 
The  cases  of  Briscoe  v.  The  Bank  of  Kentucky,  11  Peters, 
257,  and  Darrington  et  al.  v.  The  Bank  of  Alabama,  13 
Howard,  12,  have  settled  this  question,  in  reference  to  such 
banks  as  were  involved  in  those  cases.  But  the  principal 
ground  on  which  such  bills  were  distinguished  from  bills  of 
credit  emitted  by  the  state,  was,  that  they  do  not  rest  on  the 
credit  of  the  state,  but  on  the  credit  of  the  corporation  de- 
rived from  its  capital  stock. 

"But  if  the  charter  of  the  bank  has  not  provided  any 
fund  effectually  chargeable  with  the  redemption  of  its  bills, 
if  what  is  called  its  capital  is  liable  to  be  withdrawn  at  the 
pleasure  of  the  state,  though  no  means  of  redeeming  the  bills 
should  remain,  then  the  bills  rest  wholly  upon  the  faith  of 
the  state  and  not  upon  the  credit  of  the  corporation  founded 
on  its  property.  We  do  not  perceive,  in  the  charter  of  the 
State  Bank  of  Arkansas,  an  intention  to  create  such  a  bank 
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and  emit  such  bills ;  on  the  contrary,  we  think  it  plainly  ap- 
pears to  have  been  intended  to  make  a  bank  having  a  real 
capital,  on  the  credit  of  which  its  business  was  to  be  trans- 
acted, and  this  intention  is  necessarily  in  conflict  with  the 
existence  of  the  power  anywhere  to  appropriate  the  funds  of 
the  bank,  after  it  became  insolvent,  to  pay  debts  of  the  state 
contracted  to  borrow  the  money  which  constituted  that 
capital. 

"  By  the  Act  of  December  23,  1846,  the  financial  re- 
ceivers were  authorized  in  certain  cases  to  pay  judgment- 
creditors  in  notes  of  non-resident  debtors,  provided  such 
judgment-creditors  would  convey  to  the  state  all  lands  of  the 
bank  on  which  they  had  levied ;  and  by  another  Act,  passed 
on  the  same  day,  all  conveyances  of  real  estate  purchased 
for,  or  taken  in  payment  of,  any  debt  due  to  the  bank,  were 
required  to  be  made  to  the  state,  and  all  such  titles  were 
declared  to  be  vested  in  the  state.  The  second  section  of 
this  law  is  in  the  following  words :  '  That  the  governor  is 
hereby  authorized  to  exchange  any  property  so  taken  by  the 
said  bank,  for  an  equal  amount  of  the  bonds  of  the  state 
executed  for  the  benefit  of  said  institution :  provided  that 
such  property  shall  not  be  exchanged  with  the  holders  of 
such  bonds  at  less  prices  than  were  allowed  by  the  bank  for 
the  same,  and  that  the  governor  be  authorized  to  make  titles 
and  give  acquittances  for  the  same ;  and  this  Act  shall  take 
effect  and  be  in  force  from  and  after  its  passage.' 

"  If  this  law  had  contained  only  the  first  section,  vesting 
the  real  property  of  the  bank  in  the  state,  and  providing  no 
remedy  by  which  this  complainant,  as  a  creditor  of  the  bank, 
could  reach  it,  we  think  it  would  have  impaired  the  obliga- 
tion of  his  contracts.  True,  it  does  not  touch  the  right  of 
action  against  the  bank ;  it  only  withdraws  the  real  property 
from  the  reach  of  legal  process,  and  thus  affects  the  remedy. 
But,  it  by  no  means  follows  because  a  law  affects  only  the 
remedy,  that  it  docs  ifiot  impair  the  obligation  of  the  con- 
tract. The  obligation  of  a  contract,  in  the  sense  in  which 
those  words  are  used  in  the  Constitution,  is  that  duty  of  per- 
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forming  it  which  is  recognized  and  enforced  by  the  laws. 
And  if  the  hiw  is  so  changed  that  the  means  of  legally  en- 
forcing this  duty  are  materially  impaired,  the  obligation  of 
the  contract  no  longer  remains  the  same. 

"This  has  been  the  doctrine  of  this  court  from  a  very 
early  period.  In  Green  v.  Biddle,  8  Wheat.  1,  Mr.  Justice 
Washington,  delivering  the  opinion  of  the  court,  said :  '  It  is 
no  answer  that  the  Acts  of  Kentucky  now  in  question,  are 
regulations  of  the  remedy  and  not  of  the  right  to  the  lands. 
If  these  acts  so  change  the  nature  and  extent  of  existing 
remedies  as  materially  to  impair  the  rights  and  interests  of 
the  owner,  they  are  just  as  much  a  violation  of  the  compact 
as  if  they  directly  overturned  his  rights  and  interests.'  In 
Bronson  v.  Kinzie,  1  How.  311,  Mr.  Chief  Justice  Taney, 
delivering  the  opinion  of  the  court,  and  speaking  of  the  above 
rule,  as  laid  down  in  Green  v.  Biddle,  said :  '  We  concur 
entirely  in  the  correctness  of  the  rule  above  stated.  The 
remedy  is  the  part  of  the  municipal  law  which  protects  the 
rights,  and  the  obligation  by  which  it  enforces  and  maintains 
it.  It  is  this  protection  which  this  clause  in  the  Constitution 
Avas  mainly  intended  to  secure.' 

"  The  difficulty  of  determining,  in  some  cases,  whether  the 
change  in  the  remedy  has  materially  impaired  the  rights  and 
interest  of  the  creditor,  must  be  admitted.  But  we  do  not 
think  any  such  difficulty  exists  in  this  case.  The  decision  of 
this  court  in  McCracken  v.  Hayward,  2  How.  608,  must  be 
considered  as  settling  this  question.  In  that  case,  the  law 
under  consideration  provided  that  a  sale  should  not  be  made 
of  property  levied  on  under  an  execution,  unless  it  would 
bring  two-thirds  of  its  valuation  by  three  householders.  It 
was  held  that  such  a  law  so  obstructed  the  remedy  as  to  im- 
pair the  obligation  of  the  contract.  The  law  now  in  ques- 
tion certainly  presents  a  far  more  serious  obstruction,  for  it 
withdraws  the  real  property  of  the  bank  altogether  from  the 
reach  of  legal  process,  provides  no  substituted  remedy,  and 
leaves  the  creditor,  as  is  truly  said  by  the  Supreme  Court  of 
Arkansas,  in  its  opinion  in  this  case,  '  in  a  condition  in  which 


568  SUPPLEMENT. 

his  rights  live  but  in  grace,  and  his  remedies  in  entreaty 
only.' 

"But  not  only  does  this  law  vrithdraw  the  real  property 
from  the  bank  and  vest  it  in  the  state,  but  by  the  second 
section,  the  terms  of  which  have  been  given,  the  property  so 
withdrawn  is  expressly  appropriated  to  pay  the  bonds  of  the 
state.  An  appropriation,  which,  as  has  been  above  stated, 
cannot  be  reconciled  with  the  preservation  of  the  rights  of 
creditors,  whether  those  rights  are  to  be  protected  by  existing 
legal  remedies,  or  in  any  other  manner. 

"  The  same  observations  apply  to  so  much  of  the  Act  of 
the  9th  of  January,  1849,  as  required  the  officers  of  the 
bank  to  receive  in  payment  of  debts  due  to  the  bank  bonds 
of  the  state  issued  to  obtain  capital  to  put  in  operation  the 
Real  Estate  Bank  of  the  State  of  Arkansas,  which  bonds  are 
averred  in  the  bill  to  have  amounted  to  $2,000,000.  If  a 
law  which  withdrew  assets  of  the  bank  to  pay  bonds  sold  to 
raise  its  capital,  impaired  the  obligation  of  the  complainant's 
contracts,  it  would  probably  not  be  supposed  that  a  law 
applying  such  assets  to  pay  bonds  of  the  state  sold  to  raise 
capital  for  another  bank  could  be  free  from  that  objection. 

"  It  only  remains  to  consider  the  third  question,  whether 
it  appears  by  the  record  that  the  Supreme  Court  of  Arkan- 
sas held  these  laws  to  be  valid,  and  by  reason  thereof 
dismissed  the  complainant's  bill  ? 

"  Each  of  these  laws  is  specifically  referred  to  in  the  bill, 
and  its  operation  upon  the  property  of  the  bank  averred, 
and  made  a  subject  of  complaint.  If  a  private  person  had 
received  assets  of  the  bank  in  the  same  manner  they  are 
alleged  in  the  bill  to  have  been  received  by  the  state,  he 
must  have  been  held  amenable  to  the  complainants  as  a 
creditor  of  the  bank  in  a  court  of  equity.  We  have  already 
stated  that  by  the  local  law  of  Arkansas  the  state  stands  in 
the  same  predicament  as  a  private  person,  in  respect  to 
being  chargeable  as  a  trustee,  unless  it  is  exempted  by  force 
of  the  laws  in  question.  It  necessarily  follows,  therefore, 
that  the  Supreme  Court  of  the  state  held  these  laws  valid, 
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and  that  by  force  of  them  the  state  was  not  subject  to  the 
principles  upon  which  it  would  otherwise  have  been  charge- 
able. 

"  It  is  sufficient  to  give  this  court  jurisdiction  under  the 
twenty-fifth  section  of  the  Judiciary  Act,  that  it  appears  by 
the  record  that  the  question,  whether  a  law  of  a  state 
impaired  the  obligation  of  a  contract,  was  necessarily 
involved  in  the  decision,  and  that  such  law  was  held  to  be 
valid,  and  the  decision  made  against  the  plaintiff  in  error 
by  reason  of  its  supposed  validity.  Armstrong  v.  The 
Treasurer  of  Athens  County,  16  Peters,  281 ;  Crowell  v. 
Randall,  10  Peters,  392 ;  M'Kinney  v.  Carrol,  12  Peters, 
66. 

"  The  result  is,  that  so  much  of  each  of  the  said  laws  of 
the  State  of  Arkansas,  as  authorized  and  required  the  can- 
cellation of  the  bonds  of  the  state,  given  for  money  bor- 
rowed of  the  bank  of  the  State  of  Arkansas,  or  authorized 
and  required  the  withdrawal  of  any  part  of  the  specie  or 
other  property  of  that  bank,  and  the  appropriation  thereof 
to  the  use  of  the  state,  or  authorized  and  required  the  appli- 
cation of  any  part  of  the  assets  or  property  of  that  bank  to 
pay  bonds  issued  by  .the  state,  and  sold  to  raise  capital  for 
the  Bank  of  the  State  of  Arkansas,  or  for  the  Real  Estate 
Bank  of  the  State  of  Arkansas,  or  authorized  and  required 
real  property  purchased  for  the  Bank  of  the  State  of  Ar- 
kansas, or  taken  in  payment  of  debts  due  to  the  Bank  of  the 
State  of  Arkansas,  to  be  conveyed  to,  and  the  title  thereof 
vested  in  the  State  of  Arkansas,  impaired  the  obligation  of 
contracts  made  with  the  complainant  as  the  lawful  holder 
and  bearer  of  bills  of  the  Bank  of  the  State  of  Arkansas, 
and  so  were  inoperative  and  invalid.  And,  consequently, 
the  judgment  of  the  Supreme  Court  of  that  state  must  be 
reversed,  and  the  cause  remanded,  that  it  may  be  proceeded 
in  as  the  Constitution  of  the  United  States  requires."^ 

'  The  opinion  of  tlie  court  was  delivered  by  Mr.  Justice  Curtis.  Mr. 
Justice  Catron,  Mr.  Justice  Daniel,  and  Mr.  Justice  Nelson  dissented. 
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WHAT  MUi^T  BE  DISCLOSED  BY  THE  RECORD,  TO  GIVE  JU- 
RISDICTION UNDER  THE  TWENTY-FIFTH  SECTION  OF  THE 
JUDICIARY    ACT. 

§  441.  A  party  was  sued  in  the  territorial  court  of  Flo- 
rida,  while    Florida  was   yet   a   territory.      After   Florida 
became  a  state,  and  the  territorial  court  in  which  the  suit 
was  pending  had  ceased  to  exist,  the  papers  Averc  transmitted 
to  the  circuit  court  of  the  state  for  the  same  county.     Both 
the  plaintiff  and  defendant  appeared  in  the  latter  court,  the 
cause  proceeded  to  trial,  and  a  verdict  was  rendered  for  the 
plaintiff.     The  defendant  thereupon  moved  for  a  new  trial, 
but  the  motion  was  overruled.     He,  thereupon,  offered  to 
prove  that  he  was  a  citizen  of  Georgia  at  the  time  the  suit 
was  brought ;  and  this  fact  being  admitted  by  the  plaintiff, 
the  defendant  then  moved  in  arrest  of  judgment,  upon  the 
ground  that  under  the  Act  of  Congress  of  Feb.  22d,.1847, 
the  suit  was,  by  operation  of  law,  transferred  to  the  District 
Court  of  the  United  States  for  the  District  of  Florida,  and 
that  the  circuit  court  of  the  state  had  no  right  to  take  pos- 
session of  the  papers,  or  to  try  the  cause.     The  motion  was 
refused,  and  judgment  entered  on  the  verdict.     Whereupon 
the  defendant  appealed  to  the  Supreme  Court  of  the  state, 
the  judgment   of  the  circuit    court   was   affirmed,   and  the 
defendant   then  sued   out  a  writ  of  error   to   the   Supreme 
Court  of  the  United  States,  upon  the  ground  that  the  deci- 
sion of  the  highest  court  of  the  state  had  been  given  against 
a  right  claimed  under  an  act  of  Congress. 

§  442.  The  Supreme  Court  of  the  United  States,  upon  a 
motion  to  dismiss  the  writ  of  error  for  want  of  jurisdiction, 
held  that  the  right  claimed  by  the  plaintiff  in  error  under  an 
Act  of  Congress,  not  having  been  placed  upon  the  record  in 
the  state  court,  and  the  fact  that  the  plaintiff  in  error  was  a 
citizen  of  the  State  of  Georgia,  appearing  only  by  new 
evidence  offered  on  the  motion  in  arrest  of  judgment,  the 
state  court  could  not  go  behind  the  record  to  notice  that 
fact,  and  consequently  that  in  proceeding  to  give  judgment 


THE    TAVENTY-FIFTH    SECTION    OF    THE    JUDICIARY    ACT.       571 

on  the  verdict,  the  state  court  could  not  legally  have  decided 
on  the  validity  of  the  plaintiff's  objection  to  its  jurisdiction. 
The  writ  of  error  was,  therefore,  dismissed,  upon  the  ground 
that  the  record  did  not  disclose  a  decision  made  by  the  State 
Court  against  a  right  claimed  under  an  act  of  Congress.^ 

'  Carter  v.  Bennett,  15  Howard,  354.  In  disposing  of  this  case,  Mr. 
Chief  Justice  Taney  said :  "  Upon  this  motion  to  dismiss  the  writ  of 
error,  the  construction  of  the  Act  of  Congress  of  1847  is  not  before  us. 
In  this  stage  of  the  case  we  are  not  called  on  to  decide  whether  this  Act 
of  Congress  did  or  did  not,  proprio  vigore,  transfer  the  case  to  the  Dis- 
trict Court  of  the  United  States.  The  only  question  presented  by  the 
motion  is,  whether,  upon  the  record  before  us,  we  have  a  right  to  reverse 
the  judgment  of  the  state  court?  And,  in  order  to  give  this  court  juris- 
diction over  the  judgment  of  the  state  court,  it  must  appear  by  the 
record  that  the  right  now  claimed  by  the  plaintiff  in  error  to  remove  the 
case  to  the  District  Court  of  the  United  States,  was  so  drawn  in  question  in 
the  state  court,  that  it  must  have  been  decided  in  the  judgment  it  has  given. 

"  Now,  there  is  nothing  in  the  pleadings  to  show  that  Carter  was  a 
citizen  of  Georgia.  It  is  not  so  stated  in  the  declaration  or  plea.  And 
when  the  papers  were  transmitted  to  the  state  court,  he  appeared  there, 
and  defended  himself  upon  the  plea  of  the  general  issue,  which  he  had 
put  in  in  the  territorial  court.  This  plea  admitted  the  jurisdiction  of  the 
court;  and  the  case  was  tried,  and  the  verdict  rendered  upon  these 
pleadings.  And  upon  a  motion  in  arrest  of  judgment  the  court  cannot 
look  beyond  the  record  ;  and  the  judgment  cannot  be  arrested,  unless 
there  is  some  error  in  law,  or  defect  of  jurisdiction  apparent  in  the  pro- 
ceedings. And  here  there  was  no  error  or  defect  of  jurisdiction  appa- 
rent on  the  record,  even  if  the  construction  of  the  Act  of  1847,  contended 
for  by  the  plaintiff  in  error,  is  the  true  one.  Both  parties,  by  their 
pleadings,  admitted  the  jurisdiction  of  the  court;  and  there  was  no  aver- 
ment, in  any  part  of  them,  that  Carter  was  a  citizen  of  Georgia.  And 
after  a  verdict  is  rendered,  the  judgment  cannot  be  arrested  by  the  intro- 
duction of  new  evidence  on  a  new  fact.  It  may,  in  a  proper  case,  lay 
the  foundation  of  a  motion  for  a  new  trial,  Ijut  not  in  arrest  of  judgment. 

"  It  is  evident,  therefore,  that  the  state  court,  in  proceeding  to  give 
judgment  on  the  verdict,  could  not  legally  have  decided  upon  the  validity 
of  the  plaintiff's  objection  to  its  jurisdiction.  They  could  not  hear 
evidence,  in  that  stage  of  the  case,  to  prove  that  Carter  was  a  citizen  of 
Georgia,  nor  judicially  notice  it  when  admitted  by  the  opposite  party.  And 
we  are  bound  to  presume  that  they  proceeded  to  judgment  on  this 
ground,  and  did  not  consider  the  right  claimed  by  the  plaintiff  in  error 
as  properly  before  them. 

"  In  an  action  in  a  circuit  court  of  the  United  States,  where  the  juris- 
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APPEAL    AND    FINAL    DECREE. 


§  443.  Where  the  respondent  in  a  cliancery  suit  in  the 
circuit  court  took  two  grounds  of  defence,  and  the  judge,  in 
fivinf  his  reasons  for  a  decree  dismissing  the  bill,  upon  one 

too  ^-^ 

of  the  two  grounds,  expressed  his  opinion  that  the  respon- 
dent had  not  established  the  other  ground,  and  thereupon 
the  complainant  appealed  to  the  Supreme  Court,  by  whom 
both  irrounds  of  defence  were  held  insufficient,  the  decree 

to  \ 

reversed,  and  a  mandate  sent  down  accordingly ;  it  was  held, 
firist,  that  there  could  be  no  appeal  from  an  opinion  expressed 
by  the  court  below  upon  tlio  facts  of  the  case  not  affecting 
its  decree ;  second,  that  the  decree  of  the  court  below 
having  been  reversed  by  the  Supreme  Court,  there  existed 
no  sucli  decree  as  that  appealed  from;  and,  third,  that  the 
court  below  not  having  acted  upon  the  mandate  and  made  a 
final  decree,  there  was  no  final  decree  to  appeal  from.^ 

diction  depends  upon  the  citizenship  of  the  parties,  it  has  always  been 
held  that  where  the  plaintiff  avers  in  his  declaration  that  he  and  the 
defendant  are  citizens  of  different  states,  if  the  defendant  means  to  deny 
the  fact  and  the  jurisdiction,  he  must  plead  it  in  abatement ;  and  if  he 
omit  to  plead  it  in  abatement,  and  pleads  in  bar  to  the  action,  he  cannot 
avail  himself  of  the  objection  at  the  trial.  Still  less  could  he  be  per- 
mitted to  do  so  upon  a  motion  in  arrest  of  judgment.  And  the  same 
principles  which  this  court  sanctions  in  such  cases  in  the  courts  of  the 
United  States,  upon  questions  of  jurisdiction  depending  upon  personal 
privilege,  we  arc  bound  to  apply  to  the  proceedings  in  the  state  court. 

"  Undoubtedly  it  was  in  the  power  of  the  plaintiff  in  error,  when  he 
appeared  to  the  suit  in  the  circuit  court  of  the  state,  to  have  pleaded  to 
the  jurisdiction,  upon  the  ground  that  he  was  a  citizen  of  Georgia. 
Whether  such  a  plea  could  have  been  maintained  or  not,  it  is  not  neces- 
sary for  us  to  say.  But  it  would  have  brought  before  the  court  the  con- 
struction of  the  Act  of  1847,  and  it  must  have  been  judicially  decided, 
And,  if  the  decision  had  been  against  the  right  he  claimed  under  it,  this 
court  would  have  had  jurisdiction  to  hear  and  determine  that  rpiestion. 
But  upon  the  record,  as  it  comes  before  us,  it  does  not  appear  that  this 
question  was  ever  presented  to  the  state  court  in  a  manner  that  would 
enable  it  judicially  to  notice  or  decide  it.  And  tlie  writ  of  error  must, 
therefore,  l)e  dismissed  for  want  of  jurisdiction." 

'  Corning  v.  The  Troy  Iron  and  Nail  Factory,  15  Howard,  131. 
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RULES  AND  ORDERS 

OF  THE 

SUPREME  COURT  OF  THE  UNITED  STATES. 


No.  1. 
(February  8,  1790.) 

Ordered,  That  John  Tucker,  Esq.,  of  Boston,  cierk. 
be  the  clerk  of  this  court. 

That  he  reside  and  keep  his  office  at  the  seat 
of  the  National  Government,  and  that  he  do  not 
practise  either  as  an  Attorney  or  Counsellor  in 
this  Court  while  he  shall  continue  to  be  Clerk  of 
the  same. 

No.  2. 

(February  5,  1790.) 

Ordered,  That  (until  further  orders)  it  shall 
be  requisite  to  the  admission  of  Attorneys  or  Admission  of 
Counsellors  to  practise  in  this  Court,  that  they 
shall  have  been  such  for  three  years  past  in  the 
Supreme  Courts  of  the  State  to  which  they 
respectively  belong,  and  that  their  private  and 
professional  character  shall  appear  to  be  fair. 
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No.  3. 

(February  5,  1790.) 

Ordered,  That  Counsellors  shall  not  practise 
Counsel.         as  Attomej's,  nor  Attorneys  as "  Counsellors,  in 
this  Court.  {See  Ride  14.) 

No.  4. 

(February  5,  1790.) 

Ordered,  That  they  shall  respectively  take 
Oath  of  coiui-  the  following  oath,  viz, :  "I,  do  so- 

'^'"  lemnly  swear  that  I  will  demean  myself  (as  an 

Attorney  or  Counsellor  of  this  Court)  uprightly, 
and  according  to  law;  and  that  I  will  support 
the  Constitution  of  the  United  States."  [See 
Rule  6.) 

No.  5. 

(February  5,  1790.) 

Ordered,  That  (unless  and  until  it  shall  other- 
Process  in       wlsc  bc  provldcd  by  law)  all  process  of  this  Court 
Zr""''""' shall  be  in  the  name  of  the  President  of  the 
United  States. 

No.  G. 

(February  7,  1701.) 

Ordered,  That  the  Counsellors  and  Attorneys 

onih  of  couu- admitted  to  practise  in  this  Court,  shall  take 

either  an  oath,  or  in  proper  cases,  an  affirmation, 

of  the  tenor  prescribed  by  the  rule  of  this  Court 
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on  that  subject,  made  February  Term,  1790,  viz. : 
"I,  do  solemnly  swear  (or  affirm, 

as  the  case  may  be),  that  I  will  demean  myself, 
as  an  Attorney  or  Counsellor  of  this  Court,  up- 
rightly, and  according  to  law;  and  that  I  will 
support  the  Constitution  of  the  United  States." 
{See  Rule  4.) 

No.  7. 
(August  8,  1791.) 

The  Chief  Justice,  in  answer  to  the  motion  of 
the  Attorney-General,  made  yesterday,  informs  Practice  in 
him  and  the  Bar,  that  this  Court  consider  the  ^''""^" 
practice  of  the  Courts  of  King's  Bench,  and  of 
Chancery,  in  England,  as  affording  outlines  for 
the  practice  of  this  Court;  and  that  they  will, 
from  time  to  time,  make  such  alterations  therein 
as  circumstances  may  render  necessary. 

No.  8. 

(February  4,  1795.) 

The  Court  gave  notice  to   the   gentlemen  of 
the  Bar,  that  hereafter  they  will  expect  to  be  poims. 
furnished  with  a  statement  of  the  material  points 
of  the  case  from  the  Counsel  on  each  side  of  a 
cause.     (See  Rules  29,  53,  and  57.) 

No.  9. 
(February  17,  1795.) 
The   Court   declared,    that    all    evidence   on 


Stale,  &c. 
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Bail,  discimrgo  niotion    foF   a  discharge   iip(3n  ])ail  must  be  by 
way  ot"  deposition,  and  not  clca  voce. 

No.  10. 
(August  12,  179G.) 

Ordered,  That  when  process  at  Common  Law, 
Service  on  a    or  in  Equity,  shall   issue   against   a  State,  the 
same  shall  be  served  on  the  Governor,  or  Chief 
Executive  Magistrate,  and  Attorney-General  of 
such  State. 

Ordered,  That  process  of  subpoena,  issuing 
out  of  this  court,  in  any  suit  in  Equity,  shall  be 
served  on  the  defendant  sixty  days  before  the 
return  day  of  the  said  process ;  and  further,  that 
if  the  defendant,  on  such  service  of  the  subpoena, 
shall  not  appear  at  the  return  day  contained 
therein,  the  complainant  shall  be  at  liberty  to 
proceed  ex  parte. 

No.  11. 

(February  13,  1797.) 

It  is  ordered  by  the  Court,  that  the  Clerk  of 
Record  return-  tlic  Court  to  wliicli  auy  Writ  of  error  shall  be 
directed,  may  make  return  of  the  same,  by  trans- 
mitting a  true  copy  of  the  record,  and  of  all  pro- 
ceedings in  the  cause,  under  his  hand  and  the 
seal  of  the  Court.     {See  Ride  31.) 

No  12. 
(August  7,  1797.) 
It  is  ordered  by  the  Court,  that  no  record  of 


ed  on  writ  of 
Error 
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the  Court  be  suffered  by  the  Clerk  to  be  taken  Record  not  to 
out  of  his  office,  but  by  the  consent  of  the  Court ;  calk's  offic™ 
otherwise,  to  be   responsible  for  it.     [See   Rule 
35.) 

No.  13. 

(August  15,  1800.) 

IN   THE    CASE   OF    COURSE   VS.    STEAd'S   EXECUTORS. 

Ordered,    That  the   plaintiff  in  error   be    at  vaiue  in  dis- 
liberty  to  show,  to  the  satisfaction  of  this  Court,  p"^^"-^'^'^- 
that  the  matter  in  dispute  exceeds  the  sum  or 
value  of  two  thousand  dollars,  exclusive  of  costs ; 
this  to  be  made  appear  by  affidavit,  on 
days'   notice   to   the   opposite   party,   or    their 
Counsel  in  Georgia. 

Rule  as  to  affidavits  to  be  mutual. 

No.  14. 
(August  12,  1801.) 

Ordered,  That  Counsellors  may  be  admitted  counsel. 
as  Attorneys  in  this  Court  on  taking  the  usual 
oath.     {See  Rule  3.) 

No.  15. 
(December  9, 1801.) 

It  is  ordered,  That  in  every  case  where  the  Defendant  in 
defendant  in  error  fails  to  appear,  the  plaintiff  p"°'i"°'^^' 
may  proceed  ex  parte.     [See  Rules  19,  30,  mid 
43.) 

37 
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Writ  of  Error 
issued  within 
thirty  days. 


No.  IG. 
(February  Term,  1803.) 

It  is  ordered,  That  where  the  writ  of  error 
issues  within  thirty  days  before  the  meeting  of 
the  Court,  the  defendant  in  error  is  at  liberty  to 
enter  his  appearance,  and  proceed  to  trial ;  other- 
wise, the  cause  must  be  continued.  {See  Rides 
19  and  30.) 


Delay,     da- 
rn afres  for. 


No.  17. 
(February  Term,  1803.) 

In  all  cases  where  a  writ  of  error  shall  delay 
the  proceedings  on  the  judgment  of  the  Circuit 
Court,  and  shall  appear  to  have  been  sued  out 
merely  for  delay,  damages  shall  be  awarded,  at 
the  rate  of  ten  per  ceidum  per  annum  on  the 
amount  of  the  judgment.     {See  Rule  20.) 


Damages  for 
delay. 


What  causes 
for  trial. 


No.  18. 

(February  Term,  1803.) 

In  such  cases,  where  there  exists  a  real  con- 
troversy, the  damages  shall  be  only  at  the  rate 
o^  six  per  centum  per  annum.  In  both  cases  the 
interest  is  to  be  computed  as  part  of  the  damages. 
{See  Ride  20.) 

No.  19. 
(February  Term,  1806.) 

All  causes,  the  records  in  which  shall  be  de- 
livered to  the  Clerk  on  or  before  the  sixth  day 
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of  a  term,  shall  be  considered  as  for  trial  in  the 
course  of  that  term.     Where  the  record  shall  be 
delivered  after  the  sixth  day  of  the  term,  either 
party  will  be  entitled  to  a  continuance.     In  all  supersedeas. 
cases  where  a  writ  of  error  shall  be  a  supersedeas 
to  a  judgment  rendered  in  any  Circuit  Court  of 
the  United  States,  except  that  for  the  District  of  piaintifr  in 
Columbia,  at  least  thirty  days  previous  to  the  Recora/"''^"^ 
commencement  of  any  term  of  this  court,  it  shall 
be  the  duty  of  the  plaintiff  in  error  to  lodge  a 
copy  of  the  record  with  the  Clerk  of  this  Court 
within  the  first  six  days  of  the  term ;  and  if  he  Defendant  in 
shall  fail  so  to  do,  the  defendant  in  error  shall  be  Record.'°'^"'^ 
permitted  afterwards  to  lodge  a  copy  of  the  record 
with  the  Clerk,  and  the  cause  shall  stand  for 
trial  in  like  manner  as  if  the  record  had  come  up 
within  the  first  six  days ;  or  he  may,  on  pro- 
ducing a  certificate  from  the  clerk,  stating  the 
cause,  and  that  a  writ  of  error  has  been  sued  on  certificate  to 

I  1   •    1  .  1  ,       ,^         •      ^         docket  and  dis- 

out,  which  operates  as  a  supersedeas  to  the  judg-  ^iss. 
ment,  have  the  said  writ  of  error  docketed  and 
dismissed.  This  rule  shall  apply  to  all  judg- 
ments rendered  by  the  Court  for  the  District  of 
Columbia  at  any  time  prior  to  a  session  of  this 
Court. 

In  cases  not  put  to  issue  at  the  August  term,  Errors,  assign- 
it  shall  be  the  duty  of  the  plaintiff  in  error,  if  "^"  ° ' 
errors  shall  not  have  been  assigned  in  the  court 
below,  to  assign  them  in  this  Court  at  the  com- 
mencement of  the  term,  or  so  soon  thereafter  as 
the  record  shall  be  filed  with  the  Clerk,  and  the 
cause  placed  on  the  docket ;  and  if  he  shall  fail 
so  to  do,  and  shall  also  fail  to  assign  them  when 
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the  cause  shall  be  called  for  trial,  the  writ  of 
error  may  be  dismissed  at  his  costs ;  and  if  the 
defendant  shall  refuse  to  plead  to  issue,  and  the 
cause  shall  be  called  for  trial,  the  Court  may  pro- 
ceed to  hear  an  argument  on  the  part  of  the 
plaintiff,  and  to  give  judgment  according  to  the 
right  of  the  cause ;  and  that  where  there  is  no 
appearance  for  the  plaintifl'  in  error,  the  defen- 
dant may  have  the  plaintiff  called,  and  dismiss 
the  writ  of  error ;  or  may  open  the  record,  and 
pray  for  an  afhrmance.  In  such  a  case  costs  <jo 
of  course.  Montalet  vs.  Murray.  {/See  Bides  15, 
30,  43,  and  63.) 


No.  20. 


Damages 


(February  Term,  1807.) 

It  is  ordered,  That  where  damages  are  given 
by  the  rule  passed  in  February  term,  1803,  the 
said  damages  shall  be  calculated  to  the  day  of 
the  affirmance  of  the  judgment  in  this  Court. 
[See  Rides  17  a)id  18.) 


No.  21. 


Costs  in  Su- 
preme Court. 


Clerk's  re- 
medy. 


(February  Term,  1808.) 

167".  Ordered,  That  all  parties  of  this  Court, 
not  Ijcing  residents  of  the  United  States,  shall 
give  security  for  the  costs  accruing  in  this  Court, 
to  be  entered  on  the  record. 

2(1.  Ordered,  That  upon  the  Clerk  of  this 
Court  producing  satisfactory  evidence,  by  affida- 
vit, or  the    acknowledgment  of  the  parties   or 
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their  sureties,  of  having  served  a  copy  of  the  bill 
of  costs  due  by  them  respectively,  in  this  Court, 
on  such  parties  or  their  sureties,  an  attachment 
shall  issue  against  such  parties  or  sureties  respec- 
tively, to  compel  payment  of  the  said  costs. 
{See  Rule  37.) 

No.  22. 

(February  Term,  1810.) 

Ordered,  That  upon  the  reversal  of  a  judg-  costs. 
ment  or  decree  of  the  Circuit  Court,  the  party  in 
whose  favor  the  reversal  is  shall  recover  his  costs 
in  the  Circuit  Court. 

No.  23. 
(February  Term,  1812.) 

It  is  ordered,  That  only  two  Counsel  be  per-  counsel. 
mitted  to  argue  for  each  party,  plaintiff  and  de- 
fendant, in  a  cause. 


"J 


No.  24. 

(February  Term,  1812.) 

There  having  been  two  Associate  Justices  of 
the  Court  appointed  since  its  last  session.  It  is 
ordered,  That  the  following  allotment  be  made 
of  the  Chief  Justice  and  the  Associate  Justices 
of  the  said  Supreme  Court,  among  the  circuits 
agreeably  to  the  Act  of  Congress  in  such  case 
made  and  provided ;  and  that  such  allotment 
be  entered  on  record,  viz. : 
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For  the  first  circuit — the  Hon.  Joseph  Story. 

••'For  the  second  circuit — the  Hon.  Brockholst 
Livingston. 

For   the   third   circuit — the   Hon.    Bushrod 
Washington. 

For  the  fourth   circuit — the  Hon.   Gabriel 
Duval. 

For  the  fifth  circuit — the  Hon.  John  Mar- 
shall, C.  J. 

For  the  sixth  circuit — the  Hon.  William  John- 
son. 

For  the   seventh   circuit — the   Hon.  Thomas 
Todd. 

No.  25. 

(February  Term,  1816.) 

Furiher  proof.  It  IS  Ordered  hy  the  Court,  That  in  all  cases 
where  further  proof  is  ordered  by  the  Court,  the 
depositions  which  shall  be  taken  shall  be  by  a 
commission  to  be  issued  from  this  Court,  or  from 
any  Circuit  Court  of  the  United  States.  [See 
Rule  27.) 


*  The  Honorable  Smith  TuoMrsox  having  been  appointed  Asso- 
ciate Justice  of  the  Supreme  Court,  in  the  place  of  the  Honorable 
BiiocKHOLST  LiviXfisTON,  deceased,  the  President  of  the  United 
States  assigned  to  him  the  second  circuit,  by  an  instrument  dated 
day  of  A.  D.  one  thousand 

eight  hundred  and  twenty-three. 
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No.  26. 

(February  Term,  1817.) 

Whenever  it  shall  be  necessary  or  proper,  in  original 
the  opinion  of  the  presiding  judge  in  any  Circuit  uJJ'when"^" 
Court,  or  District  Court  exercising  Circuit  Court 
jurisdiction,  that  original  papers  of  any  kind 
should  be  inspected  in  the  Supreme  Court,  upon 
appeal,  such  presiding  judge  may  make  such 
rule  or  order  for  the  safe-keeping,  transporting, 
and  return  of  such  original  papers,  as  to  him 
may  seem  proper;  and  this  Court  will  receive 
and  consider  such  original  papers  in  connection 
with  the  transcript  of  the  proceedings. 

No.  27. 

(February  Term,  1817.) 

In  all  cases  of  admiralty  and  maritime  juris-  New  evidence. 
diction  Avhere  new  evidence  shall  l3e  admissible 
in  this  Court,  the  evidence  by  testimony  of  wit- 
nesses shall  be  taken  under  a  commission  to  be 
issued  from  this  Court,  or  from  any  Circuit  Court 
of  the  United  States,  under  the  direction  of  any 
judge  thereof;  and  no  such  commission  shall 
issue  but  upon  interrogatories  to  be  filed  by  the 
party  applying  for  the  commission,  and  notice  to 
the  opposite  party  or  his  agent  or  attorney, 
accompanied  with  a  copy  of  the  interrogatories 
so  filed,  to  file  cross-interrogatories  within  twenty 
days  from  the  service  of  such  notice :  Provided, 
liowever,  that  nothing  in  this  rule  shall  prevent 
any  party  from  giving  oral  testimony  in  open 
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court  in  cases  where,  by  law,  it  is  admissible. 
(jSee  Rale  25.) 

No.  28. 
(February  Term,  1821.) 


ties 


Dcaih  of  Par-  Wlieiiever,  pending  a  writ  of  error  or  appeal 
in  this  Court,  either  party  shall  die,  the  proper 
representatives  in  the  personalty  or  realty  of  the 
deceased  party,  according  to  the  nature  of  the 
case,  may  voluntarily  come  in  and  be  admitted 
parties  to  the  suit,  and  thereupon  the  cause  shall 
be  heard  and  determined  as  in  other  cases;  and 
if  such  representatives  shall  not  voluntarily 
become  parties,  then  the  other  party  may  suggest 
the  death  on  the  record,  and  thereupon,  on  motion, 
obtain  an  order,  that  unless  such  representatives 
shall  become  parties  within  the  first  ten  days  of 
the  ensuing  term,  the  party  moving  for  such  order, 
if  defendant  in  error,  shall  be  entitled  to  have 
the  writ  of  error  or  appeal  dismissed;  and  if  the 
party  so  moving  shall  be  plaintiff  in  error,  he 
shall  be  entitled  to  open  the  record,  and  on 
hearing  have  the  same  reversed  if  it  be  erroneous : 
Proculcd,  hoicero;  that  a  copy  of  every  such 
order  shall  be  printed  in  some  newspaper  at  the 
seat  of  Government  in  wliicli  the  laws  of  the 
United  States  shall  be  printed  by  authorit}^  for 
three  successive  weeks,  at  least  sixty  days  before 
the  beginning  of  the  term  of  the  Supreme  Court 
then  next  ensuing. 
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No.  29. 
(February  Term,  1821.) 

Ordered,  After  the  present  term  no  cause  Briefs. 
standing  for  argument  will  be  heard  by  the  Court 
until  the  parties  shall  have  furnished  the  court 
with  a  printed  brief  or  abstract  of  the  cause, 
containing  the  substance  of  all  the  material  plead- 
ings, facts,  and  documents  on  wdiich  the  parties 
rely,  and  the  points  of  law  and  fact  intended  to 
be  presented  at  the  argument.  (See  Rides  8,  53, 
a7id  67.) 

No.  30. 

(February  Term,  1821.) 

In  all  cases  w^here  a  writ  of  error  or  an  appeal  Entry. 
shall  be  brought  to  this  Court  from  any  judgment  dismiss. 
or  decree  rendered  thirty  days  before  the  term 
to  which  such  writ  of  error  or  appeal  shall  be 
returnable,  it  shall  be  the  duty  of  the  plaintiff  in 
error,  or  appellant,  as  the  case  may  be,  to  docket 
the  cause,  and  file  the  record  thereof  with  the 
Clerk  of  this  Court  within  the  first  six  days  of 
the  term ;  on  failure  to  do  which,  the  defendant 
in  error,  or  appellee,  as  the  case  may  be,  may 
docket  the  cause,  and  file  a  copy  of  the  record 
with  the  Clerk,  and  thereupon  the  cause  shall 
stand  for  trial  in  like  manner  as  if  the  record 
had  been  duly  filed  within  the  first  six  days  of 
the  term  ;  or  at  his  option  he  may  have  the 
cause  docketed  and  dismissed,  upon  producing  a 
certificate  from  the  Clerk  of  the  Court  wherein 
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Reeoril  must 
be  complete. 


the  judgment  or  decree  was  rendered,  stating 
the  cause,  and  certifying  that  such  writ  of  error 
or  appeal  had  been  duly  sued  out  and  allowed. 
(See  Ihdcs  lo,  19,  43,  (n^<?  G3.)  ^ 

No.  31. 
(February  Term,  1823.) 

No  cause  will  hereafter  be  heard  until  a  com- 
plete record,  containing  in  itself,  without  refe- 
rences aliunde,  all  the  papers,  exhibits,  deposi- 
tions, and  other  proceedings  which  are  necessary 
to  the  hearing  in  this  Court,  shall  be  filed.  {See 
Rule  11.) 

No.  32. 
(February  Term,  1824.) 

No  certiorari  for  diminution  of  the  record 
shall  be  hereafter  awarded  in  any  cause,  unless 
a  motion  therefor  shall  be  made  in  writing,  and 
the  fiicts  on  which  the  same  is  founded  shall,  if 
not  admitted  by  the  other  party,  be  verified  by 
affidavit.  And  all  motions  for  such  certiorari 
shall  be  made  at  the  first  term  of  the  entry  of 
the  cause ;  otherwise,  the  same  shall  not  be 
granted,  unless  upon  special  cause  shown  to  the 
Court,  accounting  satisfactorily  for  the  delay. 


Objections  to 
Evidence. 


AT  ^      90 

(February  Term,  1824.) 

In  all  cases  of  equity  and  admiralty  jurisdic- 
tion heard  in  this  Court,  no  objection  shall  here- 
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after  be  allowed  to  be  taken  to  the  admissibility 
of  any  deposition,  deed,  grant,  or  other  exhibit 
found  in  the  record  as  evidence,  unless  objection 
was  taken  thereto  in  the  Court  below  and  entered 
of  record ;  but  the  same  shall  otherwise  be  deemed 
to  have  been  admitted  by  consent. 

No.  34. 
(February  Term,  1824.) 

[Rescinded.] — On  Saturday  of  each  week 
during  the  sitting  of  the  Court,  motions  in  cases 
not  required  by  the  rules  of  the  Court  to  be  put 
upon  the  docket  shall  be  entitled  to  preference, 
if  such  motions  shall  be  made  before  the  Court 
shall  have  entered  upon  the  hearing  of  a  cause 
upon  the  docket.     {See  Rule  50.) 

No.  35. 
(February  Term,  1825.) 

Ordered^  That  after  the  present  term  no  origi-  Record  not  to 
nal  record  shall   be  taken    from   the    Supreme  cLTk'r'offic^ 
Court  room,  or  from  the  office  of  the  Clerk  of 
this  Court.     [See  Ride  12.) 

No.  36. 
(January  Term,  1830.) 

The  Court,  on  the  second  day  in  each  term  caii  of  docket. 
hereafter,  will  commence   calling  the  cases  for 
argument  in  the  order  in  which  they  stand  on 
the  docket,  and  proceed  from  day  to  day  during 
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the  term,  in  the  same  order ;  and  if  the  parties, 
or  either  of  them,  shall  be  ready  when  the  case 
is  called,  the  same  will  be  heard ;  and  if  neither 
party  shall  be  ready  to  proceed  in  the  argument, 
the  cause  shall  go  down  to  the  foot  of  the  docket 
unless  some  good  and  satisfactory  reason  to  the 
contrary  shall  be  shown  to  the  Court.     That  ten 
causes  only  shall  be  considered  as  liable  to  be 
called  on  each  day  during  the  term,  including 
the  one  under  argument,  if  the  same  shall  not 
be  concluded  on  the  preceding  day.     No  cause 
shall  be  taken  up  out  of  the  order  on  the  docket, 
or  be  set  down  for  any  particular  day,  except 
under  special  and  peculiar  circumstances  to  be 
shown  to  the  Court.     Every  cause  which  shall 
have  been  twice  called  in  its  order,  and  passed, 
and  put  at  the  foot  of  the  docket,  shall,  if  not 
again  reached  during  the  term  it  was  called  be 
continued  to  the  next  term  of  the  Court. 


No.  37. 
(January  Term,  1831.) 
1.    Tn  all  cases  the  Clerk  shall  take  of  the 


Costs  10  clerk. 


plaintiff  a  bond  with  a  competent  security,  to 
respond  to  costs,  in  the  penalty  of  two  hundred 
dollars;  or  a  deposit  of  that  amount  to  be 
placed  in  bank  subject  to  his  draft. 

2.   In  all  cases  the  Clerk  shall  have  fifteen 
copies  of  the  records  printed  for  the  Court,  pro- 
vided the  Government  will   admit  the  item  in 
the  expenses  of  the  Court. 
Cost  of  record.      3.  lu  all  cascs  thc  Clcrk  shall  deliver  a  copy 


Rccordprintcd. 
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of  the  printed  record  to  each  party.  And  in 
cases  of  dismission  (except  for  want  of  jurisdic- 
tion) or  affirmance,  one  copy  of  the  record  shall  be 
taxed  against  the  plaintiff,  which  charge  includes 
the  charge  for  the  copy  furnished  him. 

In  case  of  reversal  and  dismission  for  want  of 
jurisdiction,  each  party  shall  be  charged  with 
one-half  the  legal  fees  for  a  copy.  {See  Rules  21 
and  45.) 

No.  38. 

(January  Term,  1832.) 

It  is  ordered  hy  the  Court,  That  hereafter,  the  Exceptions. 
Judsfes  of  the  Circuit  and  District  Courts  do  not 
allow  any  bill  of  exceptions,  which  shall  contain 
the  charge  of  the  Court  at  large  to  the  jury  in 
trials  at  common  law,  upon  any  general  excep- 
tion to  the  whole  of  such  charge.  But  that  the 
party  excepting  be  required  to  state  distinctly 
the  several  matters  of  law  in  such  charge  to 
which  he  excepts;  and  that  such  matters  ol 
law,  and  those  only,  be  inserted  in  the  bill  of 
exceptions,  and  allowed  by  the  Court. 

No.  39. 
(January  Term,  1833.) 

1.  It  is  ordered  hy  the  Court,  That  during  the  Library. 
session  of  the  Court,  any  gentleman  of  the  bar 
having  a  cause  on  the  docket,  and  wishing  to  use 
any  book  or  books  in  the  Law  Library,  shall  be 
at  liberty,  upon  application  to  the  Clerk  of  the 
Court,  to  receive  an  order  to  take  the  same  (not 
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exceeding  at  any  one  time  three)  from  the 
Library,  he  being  thereby  responsible  for  the 
due  return  of  the  same  within  a  reasonable  time, 
or  when  required  by  the  Clerk.  And  it  shall 
be  the  duty  of  the  Clerk  to  keep,  in  a  book  for 
that  purpose,  a  record  of  all  books  so  delivered, 
which  are  to  be  charged  against  the  party  re- 
ceiving the  same.  And  in  case  the  same  shall 
not  be  so  returned,  the  party  receiving  the  same 
shall  be  responsible  for,  and  forfeit  and  pay 
twice  the  value  thereof;  as  also  one  dollar  per 
day  for  each  day's  detention  beyond  the  limited 
time. 

2.  It  is  ordered  hy  the  Court,  That  during  the 
session  of  the  Court,  any  Judge  thereof  may 
take  from  the  Law  Library  any  book  or  books 
he  may  think  proper,  he  being  responsible  for 
the  due  return  thereof 

No.  40. 
(January  Term,  1833.) 

Primed  argu-  Whereas,  It  has  been  represented  to  the  Court, 
that  it  would  in  many  cases  accommodate  Coun- 
sel, and  save  expense  to  parties,  to  submit  causes 
upon  printed  arguments.     It  is  therefore 

Ordered,  That  in  all  cases  brought  here  on 
appeal,  writ  of  error,  or  otherwise,  the  Court  will 
receive  printed  arguments,  if  the  counsel  on 
either  or  both  sides  shall  choose  so  to  submit  the 
same.     {See  Rides  d4  and  51.) 


mciits. 
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No.  41. 

(January  Term,  1834.) 

Ordered.  That  the  original  opinions  of  the  opinions. 
Court,  dehvered  to  the  reporter,  be  filed  in  the 
office  of  the  Clerk  of  the  Court  for  preservation 
as  soon  as  the  volume  of  Reports  for  the  term,  at 
which  they  are  delivered,  shall  be  published. 

No.  42. 
(January  Term,  1835.) 

All  the  opinions  delivered  by  the  Court  since  opinions. 
the  commencement  of  the  term  shall  be  forthwith 
delivered  over  to  the  Clerk  to  be  recorded. 

And  all  opinions  hereafter  delivered  by  the 
Court  shall  immediately,  upon  the  delivery 
thereof,  be  in  like  manner  delivered  over  to  the 
Clerk  to  be  recorded.  And  it  shall  be  the  duty 
of  the  Clerk  to  cause  the  same  to  be  forthwith 
recorded,  and  to  deliver  the  originals  with  a 
transcript  of  the  judgment  or  decree  of  the  Court 
thereon  to  the  reporter,  as  soon  as  the  same  shall 
be  recorded. 

And  all  the  opinions  of  the  Court,  as  far  as 
practicable,  be  recorded  during  the  term,  so  that 
the  publication  of  the  reports  may  not  be  delayed 
thereby. 

No.  43. 

(January  Term,  1835.) 

1.  In  all  cases  where  a  writ  of  error,  or  an  writs  of  error, 
appeal,  shall  be  brought  to  this  Court  from  any  *'^'^i'"'>'^^>*- 
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Docket  and  .lis- judgment  or  decree  rendered  thirty  days  before 
""''■  the  commencement  of  the  term,  it  shcall  be  the 

duty  of  the  phiintiff  in  error,  or  appellant,  as  the 
case  may  be,  to  docket  the  cause  and  file  the 
record  thereof  with  the  Clerk  of  this  Court 
within  the  first  six  days  of  the  term.  If  he  shall 
fail  so  to  do,  the  defendant  in  error,  or  appellee, 
as  the  case  may  be,  may  docket  the  cause  and 
file  a  copy  of  the  record  with  the  Clerk,  in  which 
case  it  shall  stand  for  argument  at  the  term ;  or 
at  his  option  he  may  have  the  cause  docketed 
and  dismissed  upon  producing  a  certificate  from 
the  Clerk  of  the  Court,  wherein  the  judgment  or 
decree  was  rendered,  stating  the  cause,  and 
certifying  that  such  writ  of  error  or  appeal  had 
been  duly  sued  out  and  allowed. 

2.  No  writ  of  error  or  appeal  shall  be  docketed, 
or  the  record  of  the  cause  filed  by  the  plaintiff 
in  error,  or  appellant,  after  the  first  six  days  of 
the  term,  except  upon  the  terms  that  the  cause 
shall  stand  for  argument  during  the  term,  or  be 
continued  at  the  option  of  the  defendant  in  error, 
or  appellee.  But  in  no  case  shall  the  plaintiff 
in  error,  or  appellant,  be  entitled  to  docket  the 
cause  and  file  the  record,  after  the  same  shall 
have  been  docketed  and  dismissed  in  the  manner 
provided  for  in  the  preceding  rule,  unless  by 
order  of  the  Court,  or  with  the  consent  of  the 
opposite  party. 

3.  In  cases  where  the  cause  shall  not  be  dock- 
eted and  the  record  filed  with  the  Clerk  by 
either  party  until  after  thirty  days  from  the  com- 
mencement of  the  term,  the  cause  shall  stand 
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continued  until  the  next  term.     {See  Rules  15, 
19,  30,  and  G3.) 

No.  44. 
(January  Term,  1837.) 


When  a  printed  argument  shall  be  filed  for  primed  argu- 
one  or  both  parties,  the  case  shall  stand  on  the  '"''"'' 
same  footing  as  if  there  were  an  appearance  by 
Counsel.      {See  Rules  40  and  51.) 

No.  45. 
(January  Term,  1838.) 

In  all  cases  where  any  suit  shall  be  dismissed  Dismission: 
in  this  Court,  except  where  the  dismissal  shall  ''°'''' 
be  for  want  of  jurisdiction,  costs  shall  be  allowed 
for  the  defendant  in  error,  or  appellee,  as  the  case 
may  be,  unless  otherwise  agreed  by  the  parties. 

In  all  cases  of  affirmance  of  any  judgment  or  costs  in  affirm- 
decree  in  this  Court,  costs  shall  be  allowed  to  '"'''*'■ 
the  defendant  in  error  or  appellee,  as  the  case 
may  be,  unless  otherwise  ordered  by  the  Court. 

In  all  cases  of  reversals  of  any  judgment  or  costs  in  rever- 
decree  in  this  Court,  except  where  the  reversal  "'"'■ 
shall  be  for  want  of  jurisdiction,  costs  shall  be 
allowed  in  this  Court,  for  the  plaintiff  in  error 
or  appellant,  as  the  case  may  be,  unless  other- 
wise ordered  by  the  Court. 

Neither  of  the  foregoing  rules  shall  apply  to  u.  s.,  no  costs 
cases  where  the  United  States  are  a  party  :  but  *°'' "  ''°'*'"*'- 
in  such  cases  no  costs  shall  be  allowed  in  this 
Court  for  or  against  the  United  States. 

In  all  cases  of  the  dismissal  of  any  suit  in  this  Mandate. 
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Costs  in  man- 
date. 


Court,  it  shall  be  the  duty  of  the  Clerk  to  issue 
a  mandate,  or  other  proper  process,  in  the  nature 
of  a  procedendo,  to  the  Court  below,  for  the  pur- 
pose of  informing  such  Court  of  the  proceedings 
in  this  Court,  so  that  further  proceedings  may  be 
had  in  such  Court  as  to  law  and  justice  may  ap- 
pertain. 

When  costs  are  allowed  in  this  Court,  it  shall 
be  the  duty  of  the  Clerk  to  insert  the  amount 
thereof  in  the  body  of  the  mandate,  or  other  pro- 
per process,  sent  to  the  Court  below,  and  annex 
to  the  same  the  bill  of  items  taxed  in  detail.  {See 
Rules  21  and  37.) 

No.  46. 


Alotions  in 
writing. 


(January  Term,  1838.) 

All  motions  hereafter  made  to  the  Court  shall 
be  reduced  to  writing,  and  shall  contain  a  brief 

statement  of  the  facts  and  objects  of  the  motion. 


No.  47. 

(January  Term,  1838.) 

Adjournment.  Thc  Court  will,  at  cv^cry  future  session,  an- 
nounce on  what  day  it  will  adjourn  at  least  ten 
days  before  the  time  which  shall  be  fixed  upon ; 
and  the  Court  will  take  up  no  case  for  argument, 
nor  receive  any  case  upon  printed  briefs,  within 
three  days  next  before  the  day  fixed  upon  for 
adjournment. 
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No.  48. 
(January  Term,  1841.) 
Ordered,  That  the  Clerk  take  chame  of  the  Libiary. 


'iD^ 


books  of  the  Court,  together  with  such  of  the 
duplicate  law  books  as  Congress  may  direct  to 
be  transferred  to  the  Court,  and  arrange  them 
in  the  Conference  room,  which  he  shall  have 
fitted  up  in  a  proper  manner ;  and  that  he  do 
not  permit  such  books  to  be  taken  therefrom,  by 
any  one,  except  the  Judges  of  the  Court. 

No.  49. 
(January  Term,  1842.) 

[Rescinded.]  —  Ordered,    That   printed  argu-  Piimed  argu- 
ments will  not  be  received  under  the   fortieth  ™'^"'^" 
Rule  of  the  Court,  unless  filed  within  forty  days 
from  the  commencement  of  the  Term,  except  in 
cases  which  are  reached  in  the  regular  call  of 
the  docket.     {See  Rule  52.) 

No.  50. 
(December  Term,  1844.) 

Orf^erec/,  That  the  Court  will  not  hear  argu- Nocounou 
ments  on   Saturday  (unless  for  special  cause  it  '^=''""^^^- 
shall  order  to  the  contrary),  but  will  devote  that 
day  to  the   other  business  of  the   Court;    and 
that  on  Friday  in  each  week,  during  the  sitting  Motions  on  fh- 
of  the  Court,  motions  in  cases  not  required  by  '^''^' 
the  Rules  of  the  Court  to  be  put  on  the  docket 
shall  be  entitled  to  preference,  if  such  motions 
shall  be  made  before  the  Court  shall  have  entered 
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on  the  hearing  of  a  cause  upon  the  docket :  and 
the  Rule  No.  34,  adopted  at  February  Term, 
1824,  be,  and  the  same  is  hereby,  rescinded. 

No.  51. 
(December  Term,  1844.) 

prniieti  argu-  OrcUrecl,  That  no  printed  or  written  argument 
be  hereafter  received,  unless  the  same  shall  be 
signed  by  an  Attorney  or  Counsellor  of  this 
Court. 

No.  52. 
(December  Term,  1844.) 

rrinud  arjni-  [RESCINDED.] — Ordered,  That  printed  argu- 
ments, under  the  fortieth  rule,  will  be  received 
hereafter,  and  at  the  present  Term,  until  the 
fii^t  Monday  in  February  in  each  and  every 
Term,  while  the  Supreme  Court  continues  to 
meet  on  the  first  Monday  in  December ;  and  that 
the  forty-ninth  rule  of  the  Court,  adopted  at 
January  Term,  1842,  be,  and  the  same  is  hereby, 
rescinded.     {See  Ride  b^.) 

No.  53. 
(December  Term,  1848.) 

Two  hours  for  Ordered ,  Th^t  WO  Counsel  will  be  permitted 
to  speak  in  the  argument  of  any  case  in  this 
Court  more  than  two  hours,  without  the  special 
leave  of  tlie  Court  granted  before  the  argument 
begins. 

Briefs.  Counsel  will  not  be  heard,  unless  a  printed 
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abstract  of  the  case  be  first  filed,  together  with 
the  points  intended  to  be  made,  and  the  authori- 
ties intended  to  be  cited  in  support  of  them 
arranged  under  the  respective  points;  and  no 
other  book  or  case  be  referred  to  in  the  argument. 

If  one  of  the  parties  omits  to  file  such  a  state- 
ment, he  cannot  be  heard,  and  the  case  will  be 
heard  ex  parte  upon  the  argument  of  the  party 
by  whom  the  statement  is  filed. 

This  rule  to  take  effect  on  the  first  day  of  De- 
cember Term,  1849.     [See  Rules  8,  29,  and  57.) 

No.  54. 
(December  Term,  1849.) 

Ordered,    That  when   an   appearance  is   not  Appearance. 
entered  on  the  record  for  either  the  plaintiff  or    """'''' ' 
defendant  on  or  before  the  second  day  of  the  term 
next   succeeding    that   on    which    the   case    is 
docketed,  it  shall  be  dismissed  at  the  costs  of  the 
plaintiff.      [See  Ride  59.) 

No.  55. 
(December  Term,  1849.) 

When  a  case  is  called  for  argument  at  two  two  caiis  for 
successive  Terms,  and  upon  the  call  at  the  second 
Term  neither  party  is  prepared  to  argue  it,  it  shall 
be  dismissed  at  the  costs  of  the  plaintiff,  unless 
sufficient  cause  is  shown  for  further  postpone- 
ment. 


arffument. 
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No.  5G. 
(December  Term,  1849.) 


Printed  ar-u-        Ordered,  That  printed  arguments,  under  the 

"""■"■  fortieth  rule,  shall  not  hereafter  be    received, 

unless  filed  within  the  first  ten  days  of  the  Term. 

No.  57. 
(December  Term,  1849.) 

Briefs  ii.rce  Ordered,  That  twelve  printed    copies  of  the 

J^menu"'""'  abstract,  points,  and  authorities  required  by  the 
53d  Rule,  be  filed  with  the  Clerk  three  days 
before  the  case  is  called  for  argument ;  nine  of 
these  copies  for  the  Court,  one  for  the  Reporter, 
one  for  the  opposing  counsel,  and  the  remaining 
one  to  be  retained  by  the  Clerk.  This  order  to 
take  effect  on  the  first  day  of  May  next.  {See 
Rides  8,  29,  and  53.) 

No.  58. 
(December  Term,  1850.) 

Prii.ieii  aiui  Ordered,  That  when  a  case  is  taken  up  for  trial 

mcLr^"  upon  the  regular  call  of  the  docket,  and  argued 
orally  in  behalf  of  only  one  of  the  parties,  no 
printed  argument  will  be  received  unless  it  is 
filed  before  the  oral  argument  begins,  and  the 
Court  will  proceed  to  consider  and  decide  the 
case  upon  the  ex  parte  argument. 
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No.  59. 

(December  Term,  1851.) 

Ordered,  That  when  a  case  is  reached  in  the  Noappearance. 
regular  call  of  the  docket,  and  no  appearance  is 
entered  for  either  party,  the  case  shall  be  dismiss- 
ed at  the  costs  of  the  plaintiff;   and  the  54th  costs. 
Eule,  adopted  at  December  term,  1849,  be  and 
the  same  is  hereby  rescinded. 

No.  60. 
(December  Term,  1851.) 

Ordered,  That  whenever  any   record,    trans-  Record  m  lor- 
mitted  to  this  Court  upon  a  w^rit  of  error  or  ap-  ""'^^  ^"snasre. 
peal,  shall  contain  any  document,  paper,  testi- 
mony, or  other  proceeding  in  a  foreign  language, 
and  the  record  does  not  also  contain  a  translation 
of  such  document,  paper,  testimony,  or  other  pro- 
ceeding made  under  the  authority  of  the  inferior 
court,  or  admitted  to  be  correct,  the  record  shall 
not  be  printed,  but  the  case  shall  be  reported  to 
this    Court   by   the    Clerk,  and   the  Court,  will 
thereupon  remand   it  to   the  inferior   Court  in  Translations  to 
order  that  a  translation  may  be  there  supplied  ^^  '"pi'''^''- 
and  inserted  in  the  record. 

No.  61. 

(December  Term,  1851.) 

When  the  death  of  a  party  is  suggested,  and  Death  of  par- 
the  representatives  of  the  deceased  do  not  appear  ""'■ 
by  the  tenth  day  of  the  second  term  next  sue- 
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ceeding  the  suggestion,  and  no  measures  are 
taken  by  the  opposite  party  within  that  time  to 
compel  their  appearance,  the  case  shall  abate. 

This  rule  shall  apply  to  cases  now  on  the 
docket,  as  well  as  to  cases  hereafter  brought. 
And  those  now  on  the  docket  and  falling  within 
the  rule,  shall  abate  on  the  tenth  day  of  Decem- 
ber Term,  1852,  unless  upon  special  cause  shown 
the  Court  shall  direct  otherwise. 

No.  02. 
(December  Term,  1851.) 

imeresion  lu  cascs  whcrc  a  Writ  of  error  is  prosecuted  to 

judgments,  &c.  ^j^^  SuprcHie  Court,  and  the  judgment  of  the 
inferior  Court  is  affirmed,  the  interest  shall  be 
calculated  and  levied  from  the  date  of  the  judg- 
ment below  until  the  same  is  paid,  at  the  same 
rate  that  similar  judgments  bear  interest  in  the 
courts  of  the  State  where  such  judgment  is 
rendered. 

The  same  rule  shall  be  applied  to  decrees  for 
the  payment  of  money  in  cases  in  Chancery, 
unless  otherwise  ordered  by  this  Court. 

This  rule  to  take  effect  on  the  first  day  of 
December  Term,  1852. 

No.  63. 
(December  Term,  1853.) 

First.  In   all  cases  where  a  writ  of  error  or 

Entry.  an  appeal  shall  be  brought  to  tliis  Court  from  any 

judgment  or  decree,  rendered  thirty  days  before 


APPENDIX.  601 

the  commencement  of  the  term,  it  shall  be  the 
duty  of  the  plaintiff  in  error  or  appellant,  as  the 
case  may  be,  to  docket  the  cause,  and  file  the 
record  thereof  with  the  Clerk  of  this  Court 
within  the  first  six  days  of  the  term ;  and  if  the 
writ  of  error  or  appeal  shall  be  brought  from  a 
judgment  or  decree  rendered  less  than  thirty 
days  before  the  commencement  of  the  term,  it 
shall  be  the  duty  of  the  plaintiff  in  error  or 
appellant  to  docket  the  cause,  and  file  the  record 
thereof  with  the  Clerk  of  this  Court  within  the 
first  thirty  days  of  the  term ;  and,  if  the  plain- 
tiff in  error  or  appellant  shall  fail  to  comply 
with  this  rule,  the  defendant  in  error  or  appellee 
may  have  the  cause  docketed  and  dismissed  Docketing  ami 
upon  producing  a  certificate  from  the  Clerk  of  ''""™''"°"- 
the  Court  wherein  the  judgment  or  decree  was 
rendered,  stating  the  cause  and  certifying  that 
such  writ  of  error  or  appeal  has  been  duly  sued 
out  and  allowed.  And  in  no  case  shall  the 
plaintiff  in  error  or  appellant  be  entitled  to 
docket  the  cause  and  file  the  record  after  the 
same  shall  have  been  docketed  and  dismissed 
under  the  rule,  unless  by  order  of  the  Court  or 
the  consent  of  the  opposite  party. 

Second.  But  the  defendant  in  error  or  appellee 
may  at  his  option  docket  the  case  and  file  a  copy 
of  the  record  with  the  Clerk  of  this  Court ;  and 
if  the  case  is  docketed  and  a  copy  of  the  record 
filed  with  the  Clerk  of  this  Court  by  either  party 
within  the  periods  of  time  above  limited  and 
described  by  this  rule  the  case  shall  stand  for 
argument  at  the  term. 
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Third.  In  all  cases  where  the  period  of  tliirt}- 
days  is  mentioned  in  this  rule  it  shall  be  ex- 
tended to  sixty  days  in  writs  of  error  and  ap- 
peals from  California,  Oregon,  Washington,  New 
Mexico,  and  Utah. — May  2,  1854.  [See  Rides 
19,  30,  43.) 


IT. 

FORMS  OF  WHITS  OF  ERROR  AND  APPEALS. 


^EIT    OF    ERROR. 

United  States  of  America,  ss.  The  President 
of  the  United  States.  To  the  Judges  of  the 
Circuit  Court  holden  in  and  for  the  District  of 
Massachusetts  (or  to  the  Judges  of  the  Supreme 
Court  of  the  State  of  )     Greeting. 

Because  that  in  the  record  and  process,  and 
also  in  the  rendering  of  judgment  in  a  suit  before 
you,  or  some  of  you,  between 
Plaintiff  and 

Defendant  ,  in  a  plea  of  (or,  "  in  a  suit  in 
Equity,"  if  it  be  a  suit  in  equity  in  a  state 
court)  a  manifest  error  has  intervened  to  the 
great  damage  of  the  said 

as  in  complaint  has  been 

stated.  And  as  it  is  just  and  proper  that  the 
error,  if  any  there  be,  should  be  corrected*  in 
due  manner,  and  that  full  and  speedy  justice 
should  be  done  to  the  parties  aforesaid  in  this 
behalf,  you  are  hereby  commanded,  that,  if  judg- 
ment thereof  be  given,  then  under  your  seal  you 
do  distinctly  and  openly  send  the  record  and 
process  in  the  suit  aforesaid,  with  all  things  con- 
cerning them,  and  this  writ,  so  that  you  have 
the  same  before  the  Chief  Justice  and  the  asso- 
ciate Justices  of  the  Supreme  Court  of  the  United 
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States,  on  the  first  Monday  of  December  next,  at 
Washington,  being  the  present  seat  of  the 
national  government,  that  the  record  and  pro- 
cess aforesaid  being  inspected,  they  may  cause 
to  be  done  thereupon  what  of  right  ouglit  to  be 
done. 

Witness,  the  Honorable  Esquire, 

Chief  Justice  -of  the  said  Supreme  Court,  at 
Washington,  aforesaid,  this  day  of 

in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  and  of 

the  Independence  of  the  United  States  the 

Clerk. 


CITATION    ON"   A   "WRIT   OF    ERROR. 

\_Matati'^  mutandis,  the   same  Citation  may  be  used  in  an 
appeal.] 

United  States  of  America,  ss. 

To  Greeting  :  3'ou  are  here- 

by cited  and  admonished  to  be  and  appear  at  a 
Supreme  Court  of  the  United  States  to  be  holden 
at  Washington,  on  the  Monday  in 

*  next,  pursuant  to  a  writ  of  error 

filed  in  the  Clerk's  office  of  the  Circuit  Court  of 
the  United  States  for  the  District  of  , 

{or  the  Supreme  Court  of  the  State  of  ,) 

wherein  is  plaintiff  and  you  are  de- 

fendant in  error,  to  show  cause,  if  any  there  be, 
why  the  judgment  in  the  said  writ  of  error  men- 
tioned should  not  be  corrected,  and  speedy  justice 
should  not  be  done  to  the  parties  in  that  behalf. 
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Witness,  the  Honorable  Chief 

Justice  (or,  one  of  the  Justices)  of  the  said  Su- 
preme Court  (or,  one  of  the  Judges  of  the  Circuit 
Court  of  the  United  States  for  the  District  of 

)  this  day  of  , 

in  the  year  of  our  Lord,  18 

Chief  Justice,  or  Justice,  &c. 


BOND    TO   BE    EXECUTED   AND   FILED   BY   THE 
PLAINTIFF   IN    ERROR. 

[^Mutatis  mutandis,  the  same  Bond  may  be  filed  by  an  ap- 
pellant in  Equity  or  Admiralty.] 

Circuit  Court  of  the  United  States  for  the 
Circuit  and  District  of 

Know  all  men  by  these  presents ;  That  we,  &c., 
are  held  and  firmly  bound  unto  {the  defendant 
in  error)  in  the  sum  of  dollars,  to 

be  paid  to  the  said  his  executors 

and  administrators.  To  which  payment,  well 
and  truly  to  be  made,  we  bind  ourselves  and 
each  of  us,  jointly  and  severally,  and  each  of  our 
heirs,  executors,  and  administrators,  firmly  by 
these  presents.  Sealed  with  our  seals,  and 
dated,  &c.. 

The  condition  of  this  obligation  is  such,  that 
whereas  the  said  {the  defendant  in  error)  has  re- 
covered a  judgment  in  the  Circuit  Court  of  the 
United  States,  &c.,  against  the  said  {the  jdaintiff  in 
error)   for  the  sum  of  *,  which  said 

judgment  was  rendered  on,  &c.,  and  whereas  the 

*  Here  give  the  damages  and  costs  in  the  judgment  below. 
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said  [the  plaintiff  hi  error),  in  order  to  obtain  a  re- 
versal of  the  same,  hath  sned  out  a  writ  of  error 
to  the  Supreme  Court  of  the  United  States. 
Now  therefore,  if  the  above  named  (the  plaintiff  in 
error)  shall  prosecute  his  said  writ  of  error  to  effect 
and  shall  answer  all  damages  and  costs  and  pay 
the  said  judgment,  if  he  shall  fail  to  make  good 
his  plea,  then  this  obligation  shall  be  void ; 
otherwise  the  same  shall  remain  in  full  force  and 
virtue. 

Executed  and  delivered 
in  presence  of 

L.  s. 
L.  s. 

L.  S. 


APPEALS  IN  EQUITY  OR  ADMIRALTY. 


CLAIM  AND  ALLOWANCE  OF  AN  APPEAL,  WHEN 
THE  MATTER  IN  DISPUTE  EXCEEDS  THE  VALUE  OF 
$2000. 

Circuit  Court  of  tlie  United  States,  &c. 
Term  185 

A.  B.  in  Equity,  vs.  C.  D. 

And  uo^v  the  above  named  defendant,  after  a 
final  decree  entered  in  this  cause,  comes  and 
shows  to  the  Court  that  the  matter  in  dispute 
exceeds  the  sum  of  82000,  and  thereupon  claims 
an    appeal   from    tlic   said   final   decree    to  the 
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Supreme  Court  of  the  United  States  next  to  be 
holden  at  Washington,  on,  &c. ;  and  the  same 
is  accordingly  allowed  (and  the  appellant  is  or- 
dered to  serve  the  usual  citation,  according  to 
law.)=^= 

By  the  Court, 

Clerk. 


CLAIM  AND  ALLOWANCE  OF  AN  APPEAL  IN  PA- 
TENT CAUSES  WHERE  THE  MATTER  IN  DISPUTE  IS 
LESS    THAN    THE   VALUE   OF   $2000. 

Circuit  Court  of  the  United  States,  &c. 
Term  185 

A.  B.  in  Equity  vs.  C.  D. 

And  now  the  defendant,  after  a  final  decree 
entered  in  this  cause,  comes  and  shows  to  the 
Court  that  notwithstanding  the  amount  in  con- 
troversy in  this  cause  is  less  than  the  value  of 
$2000,  yet  that  the  said  final  decree  involves 
the  construction  of  the  Acts  of  Congress  concern- 
ing Patents  for  Useful  Inventions,  or  some  of 
them ;  and  it  appearing  to  the  Court  that  it  is 
reasonable   to    allow    an   appeal  in    this   cause, 

*  This  clause  should  be  added,  where  the  appeal  is  not 
taken  at  the  same  term  when  the  decree  was  rendered. 
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the  same  is  hereby  allowed  {and  the  appellant  is 
ordered  to  serve  the  usual  citation,  according  to 
law.y 

By  the  Court, 

Clerk. 


*  See  note,  ante,  p.  GOT. 
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THE  REFERENCES  OF  THIS  INDEX  ARE  TO  THE  SECTIONS  AND  NOT  TO  THE  PAGES,   UNLESS 
SO  EXPRESSED. 


ACT  OF  INCORPORATION, 

See  Charter. 
ADMIRALTY  AND  MARITIME  JURISDICTION, 

grant  of,  in  the  Constitution,  3-5,  83. 
includes  crimes  on  the  waters  subject  to  it,  14. 
extent  of,  36,  et  seq. 

not  now  confined  to  tide  waters,  38,  et  seq. 
as  dependent  upon  locality,  41,  et  seq. 
in  cases  of  contract,  41-43. 
crime,  45. 
torts,  46. 
seizures,  47-49. 
and  nature  of  the  service,  50,  et  seq. 
in  contracts  of  material-men,  51-52. 
how  affected  by  the  eleventh  Amendment  of  the  Constitution, 

157. 
in  cases  of  desertion,  93. 

how  exclusive  of  the  State  Courts,  120,  124,  125,  127,  129,  131, 
page  146. 
ADMIRALTY  JURISPRUDENCE, 

adopted  by  the  Constitution,  30  a. 
AGENTS, 

of  a  State,  whether  exempt  from  suits  under  eleventh  Amendment 
of  the  Constitution,  65,  69. 
AGREEMENT  OF  COUNSEL, 

as  to  judgment  in  Supreme  Court,  when  disregarded,  40. 
AGREEMENT  OF  FACTS, 

when  not  the  foundation  of  a  writ  of  error,  177,  392. 
questions  of  law  arising  on,  carried  up  by  "  division  of  opinion," 
196. 

39 
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ALIENS, 

right  to  sue  in  Courts  of  United  States,  81,  page  71. 

depends  on  interest,  81. 
foreign  corporations  are,  81. 
cannot  sue  a  State,  p.  71,  152,  153,  157. 
when  joined  as  plaintiffs  with  citizens,  75,  note  2. 

Sec  CORPOUATIOXS,  FOKEIGN  STATES,  PARTIES,  JUKI.SUKTIOX. 

AMBASSADORS, 

See  Public  Ministers. 
AMENDMENT, 

as  to  parties,  to  remove  impediment  to  jurisdition,  75. 
AMERICAN  REVOLUTION, 

effect  of,  on  contracts  and  rights,  page  330. 
AMOUNT  IN  DISPUTE, 

necessary  to  appeals  and  writs  of  error,  1G9,  et  seq. 
must  be  capable  of  pecuniary  estimation,  171. 
at  law,  how  ascertained  in  different  cases,  172.  17G,  43G. 
in  equity  and  adnuraUy,  how  ascertained  in  different  cases,  100- 
192. 
APPEAL, 

how  prosecuted  in  cases  of  appellant's  death,  420. 
time  for,  186,  408,  409. 
APPEALS, 

from  District  to  Circuit  Courts,  1G9,  170,  notes. 
from  Circuit  to  Supreme  Court,  168,  et  seq.,  185-192. 
must  be  on  final  decree,  187-189,  194. 
must  be  taken  within  five  years,  186,  408,  409. 
requires  citation  to  the  adverse  party,  18G. 
except  where  prayed  at  same  time,  408, 
requires  security,  186. 
when  a  supersedeas,  186,  188. 
amount  in  controversy  necessary,  190-102. 
confined  to  cases  in  equity  and  admiralty,  185-186. 
in  patent  causes,  183. 
applicable  in  all  equity  and  admiralty  proceedings,  407-408. 
nature  and  effect  of,  113,  414,  417. 
form  of,  may  be  prescribed  by  Congress,  113, 
by  whom  to  be  taken,  410-411. 
want  of  citation  on,  how  shown,  412. 
how  record  to  be  made  up,  413. 
not  prosecuted,  how  disposed  of,  415. 
incompetency  of  witness  not  open  on,  when,  41G. 
what  is  open  on,  417,  443. 
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APPE  AhS-^coniiiiued. 

certificate  of  dismissal  of,  when  given,  418. 

when  to  be  tried,  419. 

how  docketed  and  dismissed,  421. 

from  Circuit  Court  for  the  District  of  Columbia  to  Supreme  Court, 
20G,  207. 

from  Orphans'  Court  to  the  same,  207. 

from  District  acting  as  Circuit  Court  to  Supreme  Court,  170. 

from   District    to    Supreme    Court    in    cases    of   land    claims, 
283-284,  349. 
APPEARANCE, 

none  entered  for  Executor,  when  appeal  dismissed,  420, 
ARKANSAS, 

laud  claims  in,  284. 
ARTICLES  OF  CONFEDERATION, 

appeals  under,  from  State  Courts,  page  138. 

differs  from  Constitution,  how,  129,  note. 
ASSAULTS, 

admiralty  jurisdiction  in  cases  of,  37. 
ASSIGNEE, 

suit  by,  78, 
ATTAINDER, 

prohibition  against  bills  of,  238,  note. 

effect  ofj  lb. 
ATTORNEY-GENERAL, 

authority  of,  presumed,  70. 
AUTHORITY, 

exercised  under  United  States  drawn  in  question  in  State  Courts, 
217,229,268. 


B. 

BAIL, 

in  capital  cases,  how  taken,  205,  page  257. 
BANK  OF  THE  UNITED  STATES, 

right  of,  to  sue  and  be  sued,  11,  141. 

forgery  of  notes  of,  pages  177,  187. 
BANKRUPT  ACT  (of  1841), 

plea  of  discharge  under,  228,  278. 
BANKRUPT  LAWS, 

See  Contracts,  Insolvent  Laws. 
BANKS, 

See  Contracts. 
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BILLS  OF  CREDIT, 

pruhilntcd  to  the  States,  265,  page  125. 

what  arc,  221  note,  229  note. 
BOND, 

need  only  be  for  costs,  when  writ  of  error  is  a  supersedeas,  180. 

how  executed  in  appeals,  411. 

to  be  taken  on  writ  of  error,  375. 

what  it  must  cover,  376. 

by  whom  to  be  taken,  Ibid. 

when  separate  appeal  bonds,  362. 
BOUNDARIES  OF  STATES, 

subjects  of  judicial  controversy,  60. 

belong  to  the  equitable  jurisdiction  of  the  Supreme  Court,  154. 


CALIFORNIA, 

land  claims  in,  343,  d  scq.,  354. 

cession  to  United  States,  344. 

lands  in,  how  dealt  with  by  Mexico,  345,  346. 

"  mission  lands,"  345,  346,  353. 

commissioners,  347,  et  seq. 

Indian  rights,  347,  353. 

land  in,  when  part  of  public  domain,  351. 

corporation  and  town  lots  in,  352. 
CAPTURES, 

jurisdiction  over,  37,  44,  49. 

under  Articles  of  Confederation,  pages  138,  14G. 
CASES, 

in  "law  and  equity,"  15. 

distinguished  from  "  controversies,"  56,  83,  124. 

meaning  of,  in  Art.  3  of  Constitution,  83. 

distinguished  from  "  questions,"  85  a,  d  seq. 

arising  under  the  Constitution,  &c.,  7-14. 

in  which  the  parties  bear  a  certain  character,  3-5,  59,  d  seq. 

in  which  a  State  is  party,  144,  151. 

in  which  writ  of  error  lies  to  a  State  court,  210,  d  seq. 

"at  law,"  16,  18,  19,  186  note. 

See  Public  Ministers,  Admikai.ty  Jvrisdiction. 
CERTIFICATE, 

of  clerk  below,  to  docket  and  dismiss  a  cause,  387,  421. 
CERTIORARI, 

when  issued  to  complete  a  record,  379,  380,  382. 
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CESSION  OF  NATIONAL  TEERITORY, 

effect  of,  on  private  property,  287-292,  305,  336. 
CHARGE  D'AFFAIRES, 

See  Public  Ministers, 
CHARTER, 

■whether  a  contract,  239,  et  seq. 

construction,  240,  242-246. 

repeal  of,  as  affecting  contracts,  248. 
See  Contracts, 
CIRCUIT  COURT, 

criminal  jurisdiction  of,  over  Consuls,  108. 

writ  of  error  to,  112,  168,  169,  173,  174,  177-180. 

jurisdiction  of,  when  exclusive,  131,  page  177. 
in  patent  and  copyright  cases,  139,  140. 

removal  of  cases  to,  from  State  courts,  147-149,  169, 

appeals  from,  171,  185-192. 

writ  of  error,  coram  vobis,  178. 
in  patent  causes,  183. 
in  revenue  causes,  184. 

judgment  of,  in  cases  from  District  Court,  182, 

division  of  opinion  in,  193-197. 

to  take  bail,  when,  page  257. 

change  made  in,  195,  note. 

for  the  District  of  Columbia,  206,  207, 

appeal  to,  from  District  Court,  1G9. 
CITATION, 

necessary  to  a  writ  of  error,  179. 

purpose  and  effect  of,  page  66, 

how  served,  179,  371-374. 

how  signed,  367. 

in  appeals,  186. 

is  not  a  suit,  page  66. 

See  Writ  of  Error. 
"  CITIZENS," 

who  are,  72,  76,  77,  79. 

how  citizenship  proved,  77. 

how  pleaded,  78. 

whether  corporations  are,  79. 

of  different  States,  72-79. 

when  sued  by  aliens,  81. 

of  the  same  State,  claiming  lands  under  grants  of  different  States, 
80,  147. 

See  Parties. 
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CLAIMS, 

adjustment  of,  under  a  treaty,  98,  99. 
COMMERCE, 

power  of  Congress  to  regulate,  265. 

See  Congress,  Admiralty  Jurisdictiox. 
COMMON  LAW, 

how  adopted  by  American  Colonics,  16. 
meaning  of,  in  the  Constitution,  17. 
how  far  adopted  by  Constitution,  15,  et  seq. 
how  ascertained  in  Courts  of  United  States,  19,  28,  30  a. 
offences  at,  whether  cognizable  in  courts  of  United  States,  19. 
COMPACT, 

between  Virginia  and  Kentucky,  221. 
CONCESSION, 

See  Grant,  Florida,  Louisiana,  and  California  Land  Claims. 
CONFISCATION, 

of  property  by  State,  page  125. 
CONGRESS, 

power  of,  to  regulate  practice,  page  47. 

to  authorize  United  States  to  be  sued,  53-57. 
cannot  enlarge  or  diminish  judicial  power,  93. 
duty  of,  to  vest  judicial  power  not  vested  by  the  Constitution,  104. 

105,  124,  125,  129. 
whether  it  can  enlarge  original  jurisdiction  of  Supreme  Court,  107, 

109,  110,  150. 
power  of,  over  the  appellate  jurisdiction,  112,  113,  117. 
discretion  of,  in  vesting  judicial  power,  126-129,  130-132,  141, 

148,  159. 
action  of,  as  affecting  State  legislation,  133,  et  seq. 
cannot  confer  judicial  power  on  State  courts,  104,  137,  page  178 
discretion  of,  in  respect  to  jurisdiction  of  Supreme  Court,  167,  168, 

171,  212. 
regulation  of  commerce  by,  40,  41,  265. 

militia,  265. 
power  of,  over  Territories,  267,  note. 
COPYRIGHT, 

cases  of,  whether  cognizable  in  State  courts,  128,  131,  140. 
CONSTITUTION, 

construction  of,  in  State  courts,  217,  et  seq. 

supremacy  of,  221. 

.3d  Article  of,  1. 

7th  Amendment,  Ibid. 

11th  Amendment,  ifci'd.  65. 
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CONSTITUTION— fOH//K!<e(7. 

supremacy  of,  2,  129,  pages  134,  136,  140. 

purpose  of,  respecting  ambassadors,  &c.,  32. 

admiralty  jurisdiction  conferred  by,  36. 

how  to  be  construed,  when  a  seeming  repugnancy,  109. 

state  laws  in  opposition  to,  211,  217-236,  252,  et  seq. 

construction  of,  drawn  iu  question,  211-225,  269. 

principles  of  construction  of,  238,  note,  239. 

prohibition  of,  against  what  retrospective  laws,  252, 

does  not  secure  religious  liberty,  265. 

rights  created  or  protected  by,  270,  274-278. 

contracts  protected  by,  222,  235-239. 

cases  arising  under,  3-5,  85  a,  101,  109,  120,  124,  128,  131-137, 

141,  142,  152,  208,  210,  270. 
cases  created  by,  120,  122. 
CONSTRUCTION, 

principles  of,  109,  110,  112  note. 
CONSULS  [foreir/n), 

cases  affecting,  assigned  to  Courts  of  the  United  States,  3-5,  31, 

et  seq. 
powers  of,  under  consular  convention  with  France,  92,  93. 
original  jurisdiction  of  Supreme  Court  in  cases  of,  104—110,  127, 

129,  141,  144,  150-152,  158,  159,  161. 
jurisdiction  of  District  Courts  in  suits  against,  158,  161,  165. 
how  protected  by  Constitution,  221. 
*  whether,  may  be  sued  in  State  courts,  131,  158. 
not  entitled  to  the  immunities  of  ministers,  165. 
may  sue  a  State  or  its  citizens  in  courts  of  United  States,  81. 
See  Public  Mixisters. 
CONTEMPT, 

power  to  punish,  118  note. 
CONTINUANCE, 

refusal  of,  not  a  "  final  judgment,"  177. 
CONTRACTS, 

obligation  of,  237,  et  seq.,  439,  et  seq. 
1.  Between  a  State  and  individuals  in  grants,  238. 
charters,  239,  240,  et  seq. 
construction  of,  243-246. 
forfeitures  in,  247. 
when  charter  repealed,  248. 
Avhen  ■"  eminent  domain"  exercised,  249. 
when  franchise  destroyed,  249-250. 
affected  by  retrospective  laws,  252-254. 
by  the  ordinary  powers  of  government,  240-254. 
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CONTRACTS— coH//n?/e(7. 

in  case  of  Dartmouth  College,  page  311,  d  seq. 
validity  given  to  void,  does  not  impair,  252. 
vested  rights,  25;]. 
2.  Between  one  State  and  another, 
.3.  Between  a  State  and  the  United  States, 
4.  Between  individuals,  255  a,  et  seq. 
affected  by  insolvent  laws,  255. 
by  laws  touching  remedy,  253,  2C1-2G4. 
how  fur  involves  existing  law,  262-2G4. 
what  the  obligation  embraces,  -139,  ei  seq. 
CONTROVERSIES, 

between  a  State  or  its  citizens  and  foreign  States,  their  citizens  or 

subjects,  58,  62,  81,  143,  145,  146,  149,  153,  156. 
between  two  or  more  States,  58,  60,  124,  143,  145,  152,  154. 
between  a  State  and  the  citizens  of  another  State,  54,  58,  61-71, 

120,  124,  143,  151-155. 
between  citizens  of  different  States,  58,  72,  79,  124,  143,  14G. 
between  a  State  and  its  own  citizens,  145,  151,  155. 
between  citizens  of  the  same  State  claiming  lauds  under  grants 
of  different  States,  58,  80,  120,  147. 
CONQUEST, 

effect  of,  on  private  property,  287,  288,  290,  305. 
coXVENTION, 

for  forming  Constitution,  page  146. 
CORPORATIONS,  \ 

interest  of  a  State  in,  as  affecting  suits  by  or  against,  66,  69,  70. 
at  present  held  to  be  "  citizens"  of  the  States  creating  them,  79. 
foreign,  are  "aliens,"  81. 

contracts  of  States  with,  as  affected  by  subsequent  legislation, 
238-250. 

See  Contracts. 
COSTS, 

excluded  from  the  "  amount  in  dispute,"  171. 
awarded  by  Supreme  Court,  181. 
COURTS  OF  THE  UNITED  STATES, 

Sec  Judicial  Power,  Jurisdiction'. 
COURT-MARTIAL, 

jurisdiction  of  State  and  national,  how  concurrent,  134-137. 
CRI.MES  AND  OFFENCES, 

See  Judicial  Powkh,  Jurisdiction. 
CRIMINAL  TRIALS, 

modes  of  proceeding  in,  19  a. 


it 
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D. 

DAMAGES, 

awarded  by  Supreme  Court  to  respondent  in  error,  181. 
DARTMOUTH  COLLEGE, 

case  of,  239. 
DECREE, 

See  Final  Decree,  Appeal. 
DESERTERS, 

apprehension  of,  92. 

admiralty  jurisdiction  over,  93. 
DETINUE, 

amount  in  dispute  in,  173,  174. 
DISCHARGE, 

under  an  insolvent  law,  effect  of,  25 G,  et  seq. 
DISTRICT  COURTS, 

jurisdiction  of,  extended,  40. 

trial  by  jury  in,  page  47. 

when  jurisdiction  of,  exclusive,  131. 

jurisdiction  conferred  by  Judiciary  Act,  158,  161,  1G5. 

in  suits  against  consuls,  161. 

appeal  from,  to  Circuit  Court,  169. 
to  Supreme  Court,  170. 

writ  of  prohibition  to,  201. 

habeas  corpus  issued  by,  202. 

to  take  bail,  when,  page  257. 

for  jurisdiction,  &c.,  in  Land  Claims  in  Florida,  Louisiana,  and 
California. 

See  Land  Claims. 
DISTRICT  OF  COLUMBIA, 

not  included  under  "  States"  in  the  Constitution,  76. 

Circuit  Courts  of,  see  that  Title. 
DIVISION  OF  OPINION, 

must  be  on  points  of  law,  193-197. 

cannot  be  on  the  whole  cause,  194,  196. 

points  must  arise  before  judgment,  195,  197. 

in  Circuit  Court  for  District  of  Columbia,  207. 

cannot  be  on  a  motion  for  new  trial,  195. 

when  may  arise  on  agreed  facts,  196. 
on  special  verdict,  Ibid. 

how  to  be  certified,  423-426. 
DOCKETING  AND  DISMISSING  OF  CAUSES, 

practice  respecting,  386-389. 
DOWER, 

jurisdiction  of  Circuit  Courts  in  equity,  for,  24  a. 
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E. 

EMINENT  DOMAIN, 

right  of,  238  note,  219-251. 
EQUITY, 

meaning  of,  in  the  Constitution,  15,  20. 

jurisdiction,  in  Courts  of  United  States,  21,  d  scq. 

local  remedy  at  law  does  not  oust,  27,  28. 

want  of  local  equity  powers  does  not  affect,  29. 

how  affected  by  locality  of  the  res,  30. 
by  local  law,  .30  a. 

depends  on  want  of  legal  remedy  in  the  same  forum,  2G,  et  seq. 

in  favor  of  legatees,  24  a. 

in  dower,  discovery,  nuisance,  i7ju7. 

appeals  in,  to  Supreme  Court,  170,  185-192. 
See  Appeals. 
EQUITY  JXTRISPRUDENCE, 

part  of  the  law  of  the  United  States  by  adoption,  30  a. 

j:rror, 

See  Writ  ov  Erhou. 
EVIDENCE, 

rules  of,  in  civil  cases,  19  a. 
in  criminal  trials.  Ibid. 
in  land  claims,  297. 
EXCEPTIONS, 

how  to  be  drawn,  382-384,  391-392. 
EXECUTION, 

refusal  to  quash,  not  a  final  judgment,  177. 

issues,  when  writ  of  error  is  not  a  supersedeas,  181. 

how  stayed  by  writ  of  error.  Ibid. 

not  issued  by  Supreme  Court,  397,  et  seq. 
EXECUTIVE, 

duties  of,  prescribed  by  Constitution,  84. 

extradition  by  the,  8(5,  et  scq. 

sole  organ  of  the  nation  in  foreign  intercourse,  91. 
EXEMPTION, 

under  an  Act  of  Congress,  &c.,  220,  227,  228. 
EXPORTS, 

not  to  be  taxed  by  States,  page  124. 
EX  POST  FACTO  LAWS, 

prohil)ited  by  the  Constitution,  238,  252. 

what  are,  238  note. 
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EXTRADITION, 

whether  an  act  of  the  Judicial  Power,  8G,  et  seq. 
how    enforced  by  courts  of  admiraUy,  in  cases  of  deserting  sea- 
men, 93.. 

F. 

FACT, 

once  tried  by  a  jury,  not  to  be  re-examined,  114. 
questions  of,  not  necessarily  cognizable  by  the  judiciary,  85. 
FEDERALIST,  THE, 

authority  of,  page  147. 

on  the  concurrent    jurisdiction    of    State    and    federal    courts, 
l.">2,  135. 
FEME  COVERT, 

time  for  writ  of  eiTor  by,  commences  when,  180. 
FINAL  DECREE, 

what  is  and  is  not,  187-189. 
FINAL  JUDGMENT, 

what  is,  207,  212-214. 
FIVE  YEARS, 

See  Writ  of  Error,  Appeal. 
FLORIDA, 

land  claims  in,  280-330. 
FOREIGN  CONSULS, 

See  Consuls. 
FOREIGN  MINISTERS, 

See  Public  Ministers. 
FOREIGN  MONEY, 

contracts  payable  in,  how  value  ascertained,  176. 
FORFEITURE, 

nature  of,  in  certain  cases,  247. 
FRANCHISE, 

nature  of,  250,  page  346. 

whether  may  be  taken  under  the  power  of  "  eminent  domain," 

249-251. 
how  lost,  250  note, 
taken  upon  quo  warranto,  Ibid. 
distinguished  from  property  of  the  corporation,  250. 
FRAUD, 

concurrent  jurisdiction  in  courts  of  law  and  equity,  in  cases  of, 
22,  e^  seq. 
FUGITIVES  FROM  JUSTICE, 

jurisdiction  in  cases  of,  94,  95. 
case  of  Holmes,  213. 
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G. 

GRANT, 

is  a  contract,  238,  d  seq. 
grantor  estopped  by,  238,  note, 
effect  of,  242. 
construction  of,  242-24G. 

See  CoxTRACT. 
GRANTS  OF  DIFFERENT  STATES, 

jurisdiction  over,  respects  the  legal  title,  80. 
right  of  removal,  in  cases  of,  147. 

H. 

HABEAS  CORPUS, 

may  be  used  in  the  exercise  of  appellate  jurisdiction,  113,  203. 

used  by  Courts  of  the  United  States,  IGG,  198,  202-205  a. 

to  what  prisoners  not  extended,  202,  203. 

issued  by  judges,  202-205  a. 

by  Supreme  Court  to  inquire  into  cause  of  commitment  by  other 

Courts  of  United  States,  203,  204. 
to  revise  a  judgment  of  an  inferior  Court,  113. 
by  Supreme  Court,  to  admit  to  bail,  205. 
ad  testificandum,  to  bring  up  prisoner  committed  by  State  Court, 

205  a. 
is  a  "suit,"  213,  note, 
different  kinds  of,  203,  note, 
suspension  of,  203,  note. 
HIGH  SEAS, 

defined,  38,  43. 

See  Al)MIRAI-TY  JuiUSDICTIOX. 


INDIANS, 

tribes  of,  are  not  "foreign  states,"  15G. 

title  of,  to  lands,  15G,  note,  315-31G  a. 

occupation  of,  as  affecting  grants,  315-31G  a. 

rights  of,  in  California,  347,  353. 
INFANT, 

custody  of,  not  a  subject  for  writ  of  error,  171. 

time  for  writ  of  error  by,  commences  when,  180. 
INSOLVENCY, 

priority  of  United  States  in  cases  of,  220,  221,  page  278. 
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INSOLVENT  LAWS, 

constitutionality  of,  255-260. 

effect  of  discharge  under,  256-260. 

power  of  States  ^to  pass,  256. 
INQUISITION, 

order  to  quash,  not  a  final  judgment,  177. 


J. 

JUDGES, 

tenure  of  office  of,  1. 

■whether  may  be  required  to  act  as  Commissioners,  96-99. 

bound  by  Constitution,  pages  134,  139. 
JUDGMENT, 

reversed,  for  want  of  description  of  parties,  74. 

of  Circuit  Court,  re-examinable  in  Supreme  Court,  169,  170,  etseq. 

of  State  court,  brought  to  Supreme  Court,  171,  note. 

of  Circuit  Court,  in  cases  carried  up  from  District  Court,  182. 
See  Writ  of  Error,  Final  Judgment. 

dependent  on  forthcoming  bond,  how  dealt  with,  406. 

in  the  Supreme  Court,  394. 

damages  awarded  on,  395-396. 

on  Avi-it  of  error  to  a  State  Court,  400. 
JUDICIAL  POWER, 

established,  1. 

purposes  of,  2-5. 

extent  of,  3,  61,  148,  156. 

crimes  and  offences  cognizable  by  the,  14. 

cases  in  "law,"  cognizable  by  the,  19. 

cases  in  "law  and  equity,"  20. 

cannot  be  enlarged  by  Congress,  37,  93. 

what  constitutes,  82-102. 

objects  of,  S3. 

does  not  necessarily  embrace  all  questions  of  law  or  fact,  85. 

defined  by  the  Constitution,  93. 

natm-e  and  scope  of,  96,  et  seq.,  123,  124,  129. 

how  exercised,  103,  et  seq. 

relations  of,  to  State  courts,  Ibid. 

where  vested  by  the  Constitution,  104. 

must  be  vested  in  some  tribunal  created  by  Congress,  105,  111, 
124,  129. 

how  limited  by  the  Constitution,  106,  page  126. 

appellate  portion  of,  regulated,  117. 
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JUDICIAL  VOWVAl— continued. 

liow  exclusive  of  State  jurisdiction,  119,  et  seq. 
abridged  by  11th  amendment,  152.     . 
extentof,  208,  270. 

embraces  the  adjudication  of  land  claims,  100-102. 
.IL'DICIARY  ACT, 

application  of  3-Jth  Section,  19  a. 

distinguishes  between  law  and  equit}',  21. 

purpose  of,  22. 

authority  of,  as  an  exposition  of  the  Constitution,  page  148. 

jurisdiction  of  Supreme  Court  regulated  by,  151,  1G2-1G5. 

District  Court,  158. 
22d  Section  repealed  in  part,  170. 

appellate  jurisdiction  of  Supreme  Court  determined  by,  208,  210. 
does  not  reach  laws  passed  by  a  territorial  legislature,  2G7. 
writ  of  error  provided  by,  1G9. 
JURISDICTION, 

ratione  materia:,  3,  5. 

ratione pcrsonarum,  3-5,  15,  58,  50,  73,  143,  109, 124, 148. 

depends  on  the  party  named  in  the  record,  63,  74. 
appellate,  how  vested,  112. 
how  exercised,  113. 
to  what  cases  it  extends,  114. 
to  what  courts  it  extends,  115,  IIG. 
criterion  of,  110,  113. 
of  inferior  tribunals,  117. 
original,  defined,  107. 
extent  of,  159. 

of  Supreme  Court,  150,  et  seq. 
of  courts  of  common  law  and  by  Statute,  203,  note, 
of  State  courts,  wliethei"  excluded,  119,  134,  et  seq. 
as  to  the  jurisdiction  of  Supreme  Court, 

See  Slimik.me  Court,  Writ  ok  Eurok,  Aiteal,  &c. 
J  UKISPRUDENCE, 

of  the  common  law,  18,  19,  et  seq. 
equity,  30  a. 
admiralty.  Ibid. 
JURY. 

See  Trial  by  Jury. 

L. 

LAKES, 

See  AuMiRAi.TY  Jurisdiotiok. 
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LAND, 

in  Florida,  280-330. 

granted  prior  to  January  24,  1818,  282. 

commissioners  to  adjudicate  claims  to,  283. 

adjudicated  in  Superior  Court,  283. 

appeal  to  Supreme  Court,  Ibid. 

grants  ratified,  2QQ,  et  seq. 

distinctions  between  complete  and  inchoate  titles,  289,  290. 

rules  of  decision,  291,  et  seq. 

evidence,  297,  299,  et  seq. 

questions  involved,  298. 

Spanish  grants  of,  298-306. 

survey  necessary,  298. 

how  proved,  300,  301. 
not  made,  302,  303. 
grant  presumed,  304,  ei  seq. 

not  vitiated  by  recital  of  immaterial  fact,  309,  313. 
void  for  change  of  location,  314. 
occupied  by  Indians,  315-316  a. 
construction  of  grant,  317-330. 
grant  of,  absolute,  317. 

conditions  implied,  318. 
expressed,  319. 
doctrine  of  c^^  /^res  applied,  319,  320. 
location  and  survey  of,  321,  et  seq, 
limitation  of  claims  to,  330. 
in  Louisiana,  284,  331,  et  seq. 

jurisdiction  in  claims  of,  284,  331,  page  470. 
grant  of,  by  ceding  government  after  cession  invalid,  336,336  a. 
officers  authorized  to  grant,  337. 
what  is  a  grant,  339,  340. 
construction  of,  339. 
effect  of  conditions,  340-342. 
in  California,  343,  et  seq. 

how  dealt  with  by  Mexican  government,  345,  346. 
commissioners  to  adjudicate  claims  to,  347,  et  seq. 
rules  of  decision,  350-351. 
intention  of  Congress  respecting,  354. 
city,  town  or  village  lots,  352. 
principles  of  adjudication  for,  357. 
LANDS, 

inchoate  title  to,  is  property,  336. 

of  ceded  or  conquered  country,  doctrine  of  the  law  of  nations  re- 
specting, 287,  305. 
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LANDS—  continued. 

ailjustmcnt  of  chiims  to,  under  treaties,  100-102. 
granted  by  difterent  States,  3-5,  58-59,  80,  120,  117,  1  ID. 
LAW,  "^ 

meaning  of,  in  the  Constitution,  15,  et  seq. 
LAW  AND  EQUITY, 

distinction  between,  3-7,  15,  20,  22. 
cases  in,  arising  under  the  Constitution,  laws,  &c.,  83-85. 
LAW  OF  NATIONS, 

doctrine  of,  concerning  lands  in  ceded  or  conquered  country,  287, 

288,  290,  291,  292. 
respecting  ambassadors,  151,  1G2-165. 
LAWS, 

of  the  United  States, 

cases  arising  under,  3-5,  83,  85  a,  101,  109,  120,  125,  127, 

128,  131-133,  137,  141,  142,  152,  208,  210,  270. 
paramount  authority  of,  209,  211,  217,  218,  219,  225,  229, 

230,  233,  234,  235,  23G. 
State  laws  repugnant  to,  2G5,  267,  2G9,  278. 
rights  created  and  protected  by,  270,  273. 
title  derived  from,  271,  274,  278. 
validity  of,  271,  note. 
construction  of.  Ibid. 
of  States, 

to  be  judicially  noticed,  339. 
are  rules  of  decision,  when,  28,  30  a. 
of  Territories, 

not  within  the  operation  of  25th  sec.  of  Judiciary  Act,  2C7. 
as  entering  into  contracts,  262,  et  seq. 
retrospective,  &c.,  252-254. 
impairing  obligation  of  contracts,  255-2G4. 
of  a  government  ceding  lands  as  affecting  titlCj  29G. 
LEGATEES  AND  DISTRIBUTEES, 

jurisdiction  for,  in  equity,  24  a,  27. 
LEGISLATURE, 

powers  of,  how  limited,  238  note,  239. 

action  of,  affects  all,  241. 

power  of,  over  corporations,  250,  note. 

how  forbidden  to  exercise  judicial  functions,  252,  note. 

See  CONTHACTS. 

LIEN, 

of  material-men,  51,  52. 
LOCAL  LAW, 

how  to  be  administered  and  settled  by  State  courts,  270. 
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LOUISIANA, 

practice  in,  222. 

admission  of,  into  the  Union,  275. 

See  Equity,  Land. 


M. 

MANDAMUS, 

cannot  be  issued  by  the  Supreme  Court  to  officers  of  the  executive 
departments,  110. 

may  be  used  in  the  exercise  of  appellate  jurisdiction,  113. 

from  a  Circuit  Court,  to  restore  to  office,  writ  of  error  to,  171,  177. 

a  common  law  proceeding,  186,  note. 

by  Supreme  Court,  198-200. 

office  and  nature  of,  199. 

how  to  be  supported,  200. 

writ  of  error  to  a,  213,  note. 
MANDATE, 

to  what  court  directed,  401. 

how  to  be  carried  out,  402. 

how  conclusive,  422. 
MARRIAGE, 

whether  a  contract  protected  by  the  Constitution,  239. 
MARSHAL'S  BOND, 

suits  on,  226,  277. 
MATERIAL-MEN, 

See  Contracts,  Lien,  Ad.\iiralty  Jurisdiction. 
MATTER  IN  DISPUTE, 

See  Amount  in  Dispute. 
MEXICO, 

claims  of  United  States  citizens  on,  271. 

portions  of,  ceded  to  United  States,  344. 
MILITIA, 

legislation  concerning  the,  134-137. 

regulated  by  Congress,  265. 

power  of  the  President  over,  page  171,  note. 
See  Courts-Martial. 
MINISTERS, 

See  Public  Ministers. 
MISSION  LANDS, 

in  California,  345,  346,  353. 
MONEY, 

See  Foreign  Money. 
40 
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MORTGAGE, 

equity  junsdiction  in  cases  of,  27. 
relative  rights  of  parties  to,  261,  note. 


N. 

NAVIGABLE  WATERS, 

admiralty  jurisdiction  over,  40-43. 
NAVIGATION  LAWS, 

See  Revenue  Laws 
NEW  TRIAL, 

maybe  granted  by  Supreme  Court  for  errors  of  law  only,  114, 178. 

refusal  of,  not  a  final  judgment,  177. 
NOBILITY, 

States  cannot  grant  patents  of,  page  126. 
NON-COMPOS, 

time  for  writ  of  error  by,  180. 

0. 

OBLIGATION, 

See  Contract. 
OFFICERS, 

of  the  United  States,  not  subject  to  have  their  compensation  taxed 
by  the  States,  265. 

protection  of,  by  the  judicial  power,  1.3,  149. 

when  may  sue  in  their  own  names,  141. 
ORDINANCE  OF  1787, 

whether  an  act  of.  Congress,  227. 

various  provisions  of,  265,  274,  277. 

effects  of,  274,  277. 
ORPHANS'  COURT, 

for  District  of  Columbia,  appeal  from,  207.  ^ 


P. 

PARTIES, 

jurisdiction  on  account  of,  3,  4,  5,  59,  d  scq.,  124,  143,  147,  148. 
must  be  parties  to  the  record,  59,  63. 
in  suits  between  citizens  of  different  States,  74,  78. 
joinder  or  non-joinder  of  formal,  docs  not  affect  those  in  interest, 
74. 
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^A'RTIES—contimied. 

state  of,  at  the  commencement  of  suit,  determines  jurisdiction,  75. 
to  suits  of  original  jurisdiction  in  Supreme  Court,  108,  109,  150. 
to  writ  of  error,  361-365. 
death  of,  364,  365. 
PATENT, 

conchisive  proof  of  grant,  304. 
title  under,  271. 
PATENT  CAUSES, 

whether  cognizable  in  State  Courts,  128,  131,  139. 
wi-its  of  error  in,  183. 
appeals  in.  Ibid. 
PENALTY, 

See  Forfeiture. 
PIRACY, 

where  punishable,  90. 
PLEADINGS, 

See  Parties. 
POST-MASTER  GENERAL, 

suits  by,  are  not  suits  to  which  the  United  States  are  a  party, 
page  75. 
POST  OFFICE, 

revenue  of,  is  part  of  the  revenue  of  the  government,  184. 
PRACTICE, 

decisions  on,  not  subjects  of  error,  178. 

See  Writ  of  Error,  Appeal. 
PRE-EMPTION  RIGHTS, 

partition  between  tenants  in  common  of,  276. 
PRESIDENT  OF  THE  UNITED  STATES, 

See  Executive,  Militia. 
PRISONERS, 

time  for  writ  of  error  by,  180. 
PRIVILEGE, 

See  Laws  of  the  Uxited  States. 
PRIZE, 

questions  of,  how  cognizable,  37,  39,  pages  138,  146. 
appeal  in  cases  of,  to  Supreme  Court,  170,  185,  186. 
PROCESS, 

service  of,  upon  States,  154. 
PROHIBITION, 

may  be  issued  by  Supreme  Court,  198. 
to  restrain  inferior  courts  of  admiralty,  201. 
writ  of,  whether  a  "  suit,"  213  note, 
from  Supreme  to  District  Court,  198,  201. 
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PROPERTY, 

effect  of  cession  or  conquest  upon,  287-290. 
PUBLIC  MINISTERS, 

cases  affecting,  3-5,  83,  81,  109,  lU,  120,  121,  125,  127,  129, 
144,  150,  151. 

why  assigned  to  courts  of  the  United  States,  31. 

how  "  affected"  by  a  cause,  32,  34. 

executive  recognition  of,  conclusive,  35. 

immunity  of,  begins  and  ceases  when,  35. 

original  jurisdiction  of  Supreme  Court  in  cases  affecting,  104,  107, 
108,  109,  110,  127,  129,  141,  144,  150,  151,  152,  158,  159,  161, 
162. 

law  of  nations  respecting,  102-105. 

arrest  or  attachmeut  of,  void,  &c.,  164. 

how  to  be  dealt  with  for  offences,  163. 

whether  liable  to  any  suit,  164  a. 

whether  Supreme  Court  has  appellate  jurisdiction  in  cases  affect- 
ing, 109. 

may  sue  in  any  court  of  the  United  States,  158,  et  seq. 


Q- 

QUESTIONS, 

arising     under   the    constitution,   laws,  &c.,  distinguished  from 
"  cases,"  83,  85  a. 
QUO  WARRANTO, 

to  forfeit  a  franchise,  250,  note. 


R. 

RECORD, 

Sec  Writ  ok  Eunoit,  Atpeal. 
RELIGIOUS  LIBERTY, 

not  secured  by  the  Constitution  of  the  United  States,  265. 
REMEDY, 

as  entering  into  the  obligation  of  contracts,  253,  261-264,  439, 
440. 

Sec  CoxTU.\CTS. 
REMOVAL, 

of  causes,  from  State  Courts,  148,  149,  page  141. 
riglit  of,  is  al)solute  when  the  Statute  applies,  437. 
of  revenue  causes,  &c.,  149. 
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REPLEADER, 

not  awarded  In  Supreme  Court,  399. 
REPLEVIN, 

amount  in  dispute  in,  173. 
RETROSPECTIVE  LAWS, 

See  Contracts,  Vested  Rights. 
REVENUE  CAUSES, 

final  judgment  in,  examinable  on  writ  of  error  in  all  cases,  184. 

appeals  in,  190,  191. 
REVENUE  LAWS 

seizures  for  breach  of,  37,  44,  47,  48,  131. 

removal  of  suits  under,  fi-om  State  to  Circuit  Court,  149. 


S. 

SALVAGE, 

admiralty  jurisdiction  in  cases  of,  37. 

amount  in  dispute  in  cases  of,  how  ascertained,  192. 

appeals  in,  192. 
SCIRE  FACIAS, 

may  be  issued  by  courts  of  the  United  States,  166,  198,  202. 
SEIZURES, 

jurisdiction  over,  in  admiralty,  47-49. 

for  breach  of  revenue  laws,  44,  47,  48,  190,  191. 

amount  in  dispute  in  cases  of,  how  ascertained,  190. 
SET-OFFS, 

allowed  against  the  United  States,  56. 
SLAVES, 

detinue  for,  174. 

under  Ordinance  of  1787,  227. 
STATE  COURTS, 

appellate  jurisdiction  of  Supreme  Court,  with  reference  to,  229. 

to  decide  on  validity  of  what  laws,  252. 

to  decide  on  construction  of  their  own  laws,  223,  230-232. 
STATES, 

cannot  be  sued  by  their  own  citizens  except  by  consent,  54,  56, 
155. 

test  of  consent,  54,  56. 

suits  against,  by  other  states  or  foreign  states,  62. 
by  individuals,  62,  152. 

must  be  parties  to  the  record,  to  be  within  the  11th  amendment,  63. 
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STATES — continued. 

agent-s  of,  not  exempted  from  suit,  Go. 

when  having  au  interest,  but  not  parties,  page  73,  et  scq.,  CG,  G9, 83. 
are  parties,  when  the  chief  magistrate  is  sued  by  official  title,  67. 
effect  of  appearance  iu  admiralty  proceedings  in  rem,  68,  157. 
interest  of,  requisite  to  sustain  suit  against  citizens  of  other  states, 

69,  70,  71,  155. 
do  not  include  territories  or  District  of  Columbia,  70. 
controversies  between,  and  foreign  states,  &c.,  81. 
when  parties,  original  jurisdiction  of  Supreme  Court  attaches,  107, 

109, 127,  129,  144,  145. 
right  of,  to  legislate,  how  limited,  133,  et  scq. 
refusal  of,  to  appear  in  Supreme  Court,  154. 
grants  of,  23S,  et  seq. 

contracts  of,  238,  et  seq.  i 

repeal  of  charter  by,  248. 
forbidden  to  pass  what  laws,  252,  2Go. 
power  of,  to  pass  insolvent  laws,  255-260. 
bill  in  equity  by,  where  filed,  155,  note. 
as  members  of  corporations,  GG. 
boundaries  of,  60,  154. 

bill  may  be  filed  by  governor,  in  behalf  of,  63. 
suits  against,  by  citizens  of  other  states  or  aliens,  prohibited,  61. 
service  of  process  on,  how  regulated,  154,  427-431,  435. 
suits  against,  by  foreign  states,  156. 

how  commenced,  427-431,  435. 
when,  and  how  proceeded  in,  432—135. 
STATUTE, 

See  Laws. 
SUBJECT-MATTER, 

jurisdiction  on  accountof,  3-5,  27,  32,  3G,  50-52, 12  J,  141, 148,  150. 
appellate  jurisdiction  arising  from,  109. 
See  Jurisdiction. 
SUFFRAGE, 

exercise  of,  as  proof  of  citizenship,  77. 
SUIT, 

defined,  G2,  213. 

at  common  law,  IC,  ei  seq. 

See  WuiT  OF  Eunoii. 
SUPERSEDEAS, 

how  vrr'it  of  error  operates  as,  181,  20G. 
how  appeal  operates  as,  18G,  409. 
in  tlie  District  of  Columbia,  206. 
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SUPREME  COURT, 

original  and  appellate  jurisdiction  of,  83. 

original  jm-isdiction,  when  exclusive,  107,  108,  131,141,  150-158, 
160-162. 

in  cases  affecting  ambassadors,  144, 151,  158, 159, 161-162. 

in  cases  to  which  the  state  is  a  party,  144,  145,  153-155. 

trial  by  jury  in,  151. 

how  exercised,  106,  eif  seq. 

whether  it  excludes  the  appellate,  107,  109,  150. 

whether  it  can  be  enlarged,  107,  109,  110,  111,  150. 
appellate  jurisdiction,  104,  109,  123,  128,  142. 

how  to  be  exercised,  113. 

may  act  on  what,  114. 

extends  to  state  courts,  115, 116. 

regulated  by  Congress,  117. 

with  reference  to  the  Circuit  Courts,  167-205  a. 

how  restricted  by  the  Constitution,  168. 

cannot  re-examine  judgment  of  Circuit  Court  on  writ  of 
error  coram  vobis,  178. 

errors  of  law  only  reviewed  by.  Ibid. 

with  reference  to  Circuit  Court  for  the  District  of  Columbia, 
206,207. 

with  reference  to  the  state  courts,  208,  et  seq. 

with  reference  to  land  claims,  280,  et  seq. 
See  Writ  of  Error,  Appeals,  Mandamus,  Habeas  Corpus, 
Jurisdiction. 


T. 


TAXATION, 

exemption  from,  must  be  expressly  granted,  240-243. 
TERRITORIES, 

not  included  under  "  States"  in  the  Constitution,  76,  267. 
TIDE  WATERS, 

See  Admiralty  Jurisdiction. 
TITLE, 

depending  on  Act  of  Congress,  treaty,  &c.,  220,  227,  270-277, 

when  to  be  tried  in  the  district  where  the  land  lies,  30. 
TORTS, 

jurisdiction  over,  in  admiralty,  40,  44,  46. 
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'IREATV, 

cases  arising  under,  3-5,  83,  85  a,  et  seq.,  101, 109, 120,  121,  121, 

125,  127,  128,  131,  133,  137,  141,  142,  152,  208,  210,  270. 
nature  of  a,  91. 
cannot  confer  jurisdiction,  93. 
adjustment  of  land  claims  under,  100,  102. 
the  law  of  the  land,  209,  page  134. 
repugnancy  of  state  law  to,  211,  217-219,  225,  229,  230,  233,  234-G, 

200,  267,  268. 
validity  or  construction  of,  drawu  in  question,  211,  212,  217,  218, 

219,  220  a,  225,  269,  271,  272. 
rights  created  and  protected  by,  270,  273. 
title  springing  from,  271,  273,  274-278. 
of  cession  of  Florida,  281,  ei  seq. 

of  Louisiana,  284,  293,  294,  331,  336. 
of  California,  344. 
TRESPASS, 

jurisdiction  over,  in  admiralty,  46. 
amount  in  dispute,  in  common  law  actions,  173. 
TRIAL, 

in  the  Supreme  Court,  when  to  be  had,  385. 
TRLVL  BY  JURY, 

secured  by  the  Constitution,  114,  171. 
conclusive  as  to  the  facts,  17,  114. 
in  the  Supreme  Court,  151. 
in  the  District  Court,  284. 
TROVER, 

for  non-delivery  of  a  letter,  brought  against  a  postmaster,  in  a 

state  court,  221  note.  * 

amount  in  dispute  in,  173. 
TRUSTEE, 

alien,  may  sue  in  courts  of  the  United  States,  81. 


U. 

UNITED  STATES, 

whether  capable  of  being  sued,  53-57,  page  67. 
judgment  in  favor  of,  may  be  reversed  on  writ  of  error,  56. 
set-ofls  against,  56. 

controversies  to  which  they  are  parties,  53,  el  seq.,  page  75. 
not  a  party  to  suits  by  or  against  United  States  Bank,  66. 

nor  to  suits  by  Postmaster-General,  page  75. 
relations  of,  to  States,  116. 
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UNITED  STATES— continued. 

validity  of  authority  exercised  under,  211,  217,  218,  219,  225,  268, 

271. 
construction  of  commission  held  under,  211,  217,  218,  219,  269, 

271,  277. 
priority  of,  in  cases  of  insolvency,  220,  221,  page  278. 
contracts  of,  with  States,  are  within  the  constitutional  prohibition, 

238. 


VENIRE  DE  NOVO, 

when  awarded  by  the  Supreme  Court,  400-401. 
VERDICT, 

order  to  set  aside,  not  a  final  judgment,  177. 

special,  see  Division^  of  Opixiox. 
VESTED  RIGHTS, 

distinction  between  laws  which  may  and  may  not  affect,  252-254. 
VIRGINIA, 

compact  of,  with  Kentucky,  221. 


W. 

WILLS, 

equity  jurisdiction  in  cases  of  fraud  in,  22-24. 
WITNESS, 

competency  of,  not  objected  to  below,  cannot  be  questioned  in 
Supreme  Court,  416. 
WRIT  OF  ERROR, 
what  is,  62,  185. 
effect  of.  Ibid. 
practice  in,  358,  ef  seq. 
to  a  Circuit  Court,  112,  113,  168,  358,  359. 
confined  to  cases  in  law,  170. 
does  not  lie  in  criminal  cases,  171. 
to  a  mandamus  to  restore  to  office,  171,  177. 
parties  to,  361,  et  seq. 
amount  in  dispute  requisite  foi-,  171. 
how  amount  ascertained,  172-176. 
in  trover,  replevin,  detinue,  trespass,  173,  174. 
must  be  to  a  final  judgment,  177,  178, 194. 
how,  on  agreed  facts,  177. 
41 
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WRIT  OF  ERROR— contumed.  •      , 

plaintiff  in,  to  give  security,  180. 

how  filed  in  clerk's  office,  181. 

not  to  matters  of  practice,  178. 

citation  to  be  served,  179,  367. 
•  within  five  years,  180,  214,  360. 

how  operates  as  supersedeas,  181. 

in  a  case  brought  from  District  to  Circuit  Court,  182. 

in  patent  causes,  183. 

in  revenue  causes,  184. 

differs  from  appeal,  how,  185. 

object  of,  215. 

to  judgment  on  a  mandamus,  213. 
to  Circuit  Court  for  the  District  of  Columbia,  206,  207. 
to  a  State  Court,  62,  209,  et  scq. 

not  within  the  11th  amendment  of  the  Constitution,  62. 

practice  in  respect  to,  211. 

judgment  must  be  final,  212-214. 

how  jurisdiction  obtains,  214,  et  sea. 

must  be  in  a  "suit,''  213. 

what  is  the  "highest  court"  of  a  state,  214. 

how  to  be  issued,  215. 

what  it  should  state,  215,  436. 
what  the  record  must  disclose,  216,  et  seq.,  436,  441-442. 
how  the  questions  must  have  been  decided,  219,  224,  et  seq.,  273- 
279. 

construction  of  state  law  not  ground  for,  223. 
how  issued,  358,  et  seq. 
how  the  "  five  years"  are  reckoned,  360. 
parties  to,  361-365. 

death  of,  364,  365. 
how  tested,  366. 
citation  under,  367-374. 
service  of,  370. 

when  dismissed  on  motion,  371. 
security  to  be  taken,  375-376. 
record  to  be  returned,  377-380. 
how  record  to  be  made  up,  377-381,  441,  442. 
when  certiorari  granted,  379. 
whether  citation  to  be  returned,  380. 
exceptions,  how  drawn,  382-384,  391-.T92. 
entry  of,  385. 
statement  of  facts,  as  the  foundation  of  .S02. 
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WRIT  OF  ERUOR—coniiHued. 
judgment  on,  394-398. 
damages  awarded  on,  395-396. 
mandate  issued  under,  397. 
practice  under,  398,  399-40G. 
assignment  of  error,  391-392. 
cannot  be  entitled  "A.  B.,  and  others,"  3G3. 
marriage  of  female  plaintiff  or  defendant  in,  363. 

all  necessary,  to  be  issued  by  courts  of  United  States,  166,  198, 
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